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B HOMEPE:

* TonkoBaHWe HOPM 3akoHa B COOTBETCTBMW C NPUHLMNAMMU NpaBa;

* Advantages, Risks, and Prospects of Kazakhstan's Accession to the Multi-Party
Interim Appeal Arbitration Arrangement (MPIA);

*Technologies Reshaping Warfare: Artificial Intelligence And U.S. Military Doctrine;
* Constitution’s Supremacy Principle and Its Certain Characteristics;

* WMHCTUTYT poTaumm KaKk MHCTPYMEHT NOBbILEHUA NPOdhecCUMOHaNbHOro YPOBHA
rocy4apCcTBEHHbIX CNY)XaLUMUX: CPaBHUTENbHO-NPaBOBbLIE aCNeKThl;

e KazakctaH PecnybnukacbiHaasbl 6ana KykblKTapbl XBHIHAEM YaKin: KYKbIKTbIK,
LWbIHANbIbIK, KWbIHABIKTAP XX8HE Aamy NepcrneKkTuBanapsl;

* Bui6opbl [pe3naenTta Pecnyb6nukn KazaxcTaH: MCTOpuUA U COBPEMEHHOCT;

* [IpaBoBble acnekTbl ynpaBneHna TBepAbIMM ObITOBbIMK 0TX0Aamu B KasaxcTaHe:
BbI30BbI ¥ NEPCNEKTUBHI;

* Problematic issues of law enforcement in the provision of land plots;

e Jlornka n npaBoBO¥ peanusm.



9sut Narikbayev University. « ¥I&t;| YKOHE MEMJIEKET» FbUIbIMU-AKNAPATTBIK XXYPHAJIbI,
1997 x. BEPI LLIbIFAPBIIALIbI, LLIbI NNIrt - XXbIJIbIHA 4 CAH.

XAJIbIKAPAJIbIK PEAAKLIUAJIbIK KEHECI:

1. Kayapipos T.E. (Tepara) — 3.7.4., XKeke KykblK kadpeapacbiHbii okpiTywbickl Magsut Narikbayev University (AcTana k.);

2. AxnaHos A.H. —3.£.4., npodeccop, JL.H. Tymunes aT. Eypasua ynTTbiK yHUBEPCUTETIHIH KbIIMBICTBIK-KYKbIKTBIK NaHAEP KacheapachiHbig npocpeccopsl (AcTana K.);

3. (Bopqamsv;nm W.L. — 3.£.4., npocheccop, Kasakctan Pecny6nukacel MpesnaeHTiHiK xaHbiHaarbl Kewwipim xacay macenenepi XeHiHAeri KOMUCCUAHBIH MYLLECI
AcTaHa K,

4. laynexos M.M. — PhD, Coventry University Kazakhstan Mpe3unaenTi (AcTaHa K.);

5. flynat6ekos H.0. - 3.7.4., npocheccop, E.A. bekeToB aT. KaparaHzbl yHuBepcuTeTiHiH pekTopbl, KasakcTaH Pecny6nukacl ¥ATTbIK FbinbiM AkageMuAchIHbIH Kop-
pecnoHaeHT-myweci (Kaparangsi K.);

6. 3nem6nuukui, Baptow — PhD, Bpounas akoHomukanslik yiusepcuteTi (Bpounas k., MonbLwa);

7. Koznoscku, ApTyp — gokTop xa6unb, npocheccop, Bpounas yuusepcuteTi (Bpounas k., MonbLwa);

8. Kanep J1. — 3aH FbinbiMAapbiHbiH AOKTOPbI, BpemeH YHusepcuTeTiHiK 3aH dakynbTeTiHiK npodeccopsl (Bpemet k., lepmanus);

9. Jlynamapk T. — 3aH FoinbIMAAPbIHbIK AOKTOPbI, Xann YuusepcuteTiHiH XKorapbl Kykblk MekTe6iHiH npodieccopbl (¥biopuTaHus);

10. MenkeBuk, BbApH — 3.F.4., KyKkbik npoceccopsl (tenure), JlaBans YHusepcuteTi npoceccopsl (Keebek k., KaHaga);

11. Mopos3 C.M. - 3.F.4., npocheccop, Kacnuit YHusepcuteTi «daine Xorapbl Kykbik MekTe6iHiH AekaHbl (AnmaTbl K.);

12. HypmarambeTos A.M. - 3..4., J1.H. [ymunes at. Eypasua ynTTbiK yHUBEPCUTETI KOHCTUTYLIMANBIK KBHE a3amMaTThIK KYKbIK kadheApacbiHbiK npodeccopbl (AcTaa k.);

13. OrnesHes B.B. — ..., BpemeH YHMBEPCUTETIHIH 3aH (hakyNbTeTiHiH wakpipbiniFaH npocheccops (Bpemet k., fepmanmal;

14. Poros W.W. —3.F.4., npocheccop, KasakcTan Pecny6nukace! Mpe3uaeHTiHiH XaHbiHAaFbl AAaM KYKbIKTapbl XXeHIHAGTT KOMUCCUAHBIK TepaFachl, KasakcTaH Pecny-
GnvkacbiHaH Kykblk apkolnbl aemokpaTia yiwin Eyponansik Komuceuanbiy (Beneuna komuceuacsl) myweci, Kasakctan Pecny6nukacsl Kovetutyumansik KeHeciHin
akc-Teparacel (AcTaHa K.);

15. CapcemGaes M.A. — 3.f.4., J.H. [ymunes aT. Eypasus ynTTbiK yHuBepcuTeTi Xanbikapanblk KyKblk kadeapacbiHbii npodeccopsl (Actaua K.);

16. CanpoB A.X. - 3.F.4., npocheccop, B36ekcTaH Pecny6nukackl Afam KyKbIKTapbl XKEHIHAETT yITTbIK 0pTanbikThiH AUpekTopbl, B36ekcTan Onuit Maxnuci 3aK weiFa-
py nanatacbiHbiy (MapnamenTiHiy) [leMoKkpaTUANbIK MHCTUTYTTap, MEMIEKETTIK EMeC YilbIMAap XaHe azamaTTapAbl 63iH-03i 6ackapy opraHaapbl KOMUTETIHIK
Teparachl, B36ekcTaH Pecny6nukacel ¥YATTbIK FbiibiM AKageMuAcbiHbig akagemuri (TawkeHT K., B36ekcTaH);

17. Ctounos A.b. — Bonrapuanbif KoHCcTUTYUMANBIK COTbIHBIH CyAbACHI, KyKbIK AOKTOPI, Bynue KnumenT Oxpuackuii at. Codhma yHusepcuTeTiHi npodeccopsl (Co-
tuA k., bonrapua);

18. Cnaak T. — 3aH FbinbIMA@pbIHbIK A0KTOPbI, CTOKronbM YHUBEPCHUTETiHIH 3aH thakynsTeTiHiH npodeccopsl (CTokronbm, LLiseuus);

19. Yaapues C.0. - 3.5.4., npocheccop, KasakcTtan Pecny6nukacel KoHcTuTyumansik CoTbiHbIH cyabAchl (AcTaHa K.);

20. Xumma K. — 3aH FbinbiMAapbiHbIH AOKTOPbI, BalmHIToH yHuBepcuTeTiHiH XKoFapbl 3aH MekTe6iHiH npocheccopbl (Cuatn, AKLL).

PEAAKLUANDBIK ANNKA MYLLENEPI:

1. Anavkmn A.b. (6ac pepakTop) — dun.f.4., 3..k., Magsut Narikbayev University XXapua kykeik aenaptamenTiniy Associate professor (Actana K.);

2. A6apacynosa 3. — 3.F.k., Magsut Narikbayev Un|verS|ty XKeke Kykbik AenapTamenTikiH Teaching professor (Actana k.);

3. Ay6akupoBa U.Y. - 3.F.4., Maqsut Narikbayev University XXapua Kykblk AenapTameHTiHiH Assistant professor (ActaHa k.);

4. Axmaau M.A. — PhD, Maqsut Narikbayev University FoinbiMu Kbi3MeT xaHe 3epTTeynep xeHiHaeri Buue-TNposocTel, Assistant professor (AcTaHa K.);

5. bektu6aesa 0.C. - PhD, Magsut Narikbayev University Kykbik xorapbi mekTe6inii aupexTopsl (aekanbl) (AcTama K.);

6. bue6aesa A.9. — 3.F.k., soueHT, KP XXoraprbl CoTbIHbIH XXaHbIHAaFbl COT Tepeniri akagemuachl KbInMbICTbIK-KYKbIKTbIK N8HAEP FbibIMU-6iniM 6epy opTanbiFbiHbIH
avpekTopsl (AcTaHa K)

7. Bosuak 0.A. - 3.5.k., Magsut Narikbayev University KbinmbicTbik coT Tepeniri senapTamenTinin Teaching professor (AcTama k.);

8. EwnuaAzos H.C. — PhD Magsut Narikbayev University Xanbikapansik Kykblk AenaptamenTitiy Assistant professor (Actana K.);

9. Ecenkynosa b.b. — UpTaJ'IbIK Azunaparbl AMepuka yHusepcuTeTiHii PhD, Associate professor (biwwkek k., KpipFbiscTan Pecny6nukachi);

10. Xymarynos M.W. —3.5.4., KP Mpe3unaeHTi xaHbiHAarbl KazakcTaHablK CTPATErnANLIK 3epTTeyNep MHCTUTYTbI AUPEKTOPbIHLIH OpbiHGacapsl;

11. Xycinos A.Jl. — 3.r.4., Magsut Narikbayev University XXapua kykblk AenapTamenTiniy Teaching professor (AcTaHa K.);

12. UppbiweBa C.K. — Magsut Narikbayev University Xeke Kykobik genapTamenTitiy Professor Emeritus (ActaHa K,);

13. Kanuwesa X.I. — 3.r.x., Magsut Narikbayev University XXapus kykpik senaptamenTinin Professor Emeritus, 3aHrepnepai 6aranay >xaHe cepTuchukaTTay 6topo-
CbiHbIH 6aclubichl (AcTaHa K.);

14. Kum K.B. — 3.f.k., Magsut Narikbayev University KbinimbIcTbIK cOT Tepeniri aenaptamenTiHin Professor Emeritus (AcTana K.);

15. KDF(HMDB M.LIJ). — 3.F.4., npocheccop, Magsut Narikbayev University KbInMbICTbIK COT Tepeniri XaHe FbibIMY capanTama canacblHAarbl FbibIMK XK06anapblH XeTek-
wici (AcTaHa K.);

16. Kopa6oes W. — Magsut Narikbayev University Xanbikapanbik akoHomuka mekTe6iiy PhD, Associate professor (AcTana K.);

17. Manu+osckuit B.A. — 3.7.4., «Hapxos YrusepcuteTin KAK npodeccopsl (AnmaTbl K.);

18. Menbhuk PC. — 3.7.4., Associate professor, Magsut narikbayev University akimLinik xaHe Hemic KyKbIFbl FbibiMu MeKTe6iHiH aupekTopsl (AcTaHa K.);

19. Hapik6aes T.M. — Magsut Narikbayev University backapma Teparacsl (AcTaHa K.);

20. Hyptaes PT. - 3.r.a., Magsut Narikbayev University KbinmbcTbik coT Tepeniri AenapTamenTinin Professor Emeritus (Actana k.);

21. Opas6aesa 3.A. — 3.7.k., Magsut Narikbayev University XXapua kykbik AenapTamenTinin Teaching professor (AcTana K.);

22.Men C.I. - 3.£.k., Magsut Narikbayev University MposocTsl (PexkTopsi) (AcTaHa K.);

23. Moponpuropa PA. — 3..4., npocheccop, Kasakctan Pecny6nukacsl KoHcTuTyunansik CoTbiHbiH cyabAcsl (AcTaHa K.);

24, Caanun C.B. — kykpik goktopel, KUM3M YrusepeuTeTiHig Kykbik MekTe6i kaybiMAacTbIpbinFaH AeKaHbl, KaybiMAAcTbIpblIFaH npogeccop (AnmaTbl K.);

25. CEVIT(EHOB K.K. )— 3.F.4., npocheccop, KazakctaH Pecny6nukacbiHbiH bac npokypaTypachl xaHbiHAarbl Kykblk KopFay opraHaapbl akagemMuAchiHbIH GipiHLLi npopek-
Topbl (AcTaHa K.);

26. Temip6ekos X.P. — PhD, Magsut Narikbayev University )Xapua kykblk senaptamenTiniy Teaching professor (AcTaHa K.);

27. Tnenuna LW.B. — 3.f.4., npocpeccop, JI.H. [ymunes aT. Eypasus ynTTbiK yHUBEPCUTETI Xanblkapanblk KyKbik KadeapacbiHbif MeHrepyLici (AcTana K.);

28. XaceHos M.X. — PhD, Magsut Narikbayev University XXeke Kykblk AenapTameHTiHiy Assistant professor (ActaHa K.).
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Magsut Narikbayev University. HAY4HO-UH®OPMALUOHHBIN YXYPHAN «MPABO U FOCYJAPCTBO»,
W3AAETCA C 1997 r., NEPHOAUYHOCTb — 4 HOMEPA B TO/1.

MEXXAYHAPOAHbIN PEAAKLMOHHbIU COBET:

1. Kayabipos T.E. (npeacepaTens) — a.to.H., Mpenogasatens npocheccop JenaptamerTa yacTHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. AxnaoB A.H. — a.10.H., npocheccop KacheApbl yronoBHO-NPaBOBbIX AMCUMNANH EBpasuniickoro HauvoHanbHoro yuusepcuteta um. JI.H. Tymunesa (r. Actana);

3. bopyawsunu U.LL. — a.10.H., npocheccop, unen Komuccun no Bonpocam nomunosanua npu Mpesngexte Pecny6nuku KasaxctaH (r. Actana);

4. laynexos M.M. — PhD, MNpesugent Coventry University Kazakhstan (r. Actana);

5. lynat6ekos H.0. — a.10.H., npocheccop, Pextop KaparanauHckoro ynusepcuteta um. E.A. BykeTtoBa, uneH-koppecnonaeHT HaunoHanbHoit Akagemun Hayk Pecny-
6nvku Kazaxcrat (r. Kaparanga);

6. 3nem6nuuknit, Baptow — PhD, 3koHomuyeckuit yuusepcuTeT Bo Bpounase (r. Bpounas, Monbuwa);

7. Koznoscku, ApTyp — aokTop xa6unb, npodeccop, Bpounasckuit Yuusepcuter (r. Bpounas, Monbuwa);

8. Kanep J1. — gokTop npasa, npoceccop topuanyeckoro thakynsteta Yuusepcuteta bpemena (r. Bpemen, lepmanus);

9. lynamapk T. — gokTop npasa, npodeccop Buicwei wkonbl npasa Yuusepcuteta Xanna (Benuko6putanus);

10. Menkesuk, BbApH — A.10.H., npodheccop (tenure) npasa, npotheccop Yuusepcutera Jlasana (r. Kee6ek, Kanaga);

11. Mopos3 C.M. — a.to.H., npocheccop, AekaH Buicweii wkonsi npasa «dainet» Kacnuitckoro YHusepcuteTa (r. Anmarsi);

12. Hypmaram6eTos A.M. — a.t0.H., npocheccop KacheApbl KOHCTUTYLMOHHOIO M rpaxKaaHckoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. JL.H. fymu-
nesa (r. AcTaHa);

13. OrnesHes B.B. — A.ch.H., npurnalerHblit npoceccop topuanyeckoro dakynsteta YHusepcuteta bpemena (. Bpemen, lepmanua);

14.Poros W.W. — p.to.H., npocbeccop, Mpeacenatens Komuccumn no npasam yenoseka npu lpesugente Pecny6nukn KasaxctaH, uneH EBponeiickoit komuccum 3a
ﬂeMOKp)aTVIIO yepe3s npaso (BeneunaHckasa komuccua) oT Pecny6nuku KasaxctaH, akc-lpeaceaatens KonctutyumonHoro Coseta Pecny6nuku KasaxctaH (r.
AcTaHa);

15. CapcemGaes M.A. — a.t0.H., npocheccop kadeapbl MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. J1.H. Tymunesa (r. Actana);

16. CangoB AX. — a.t0.H., npocheccop, avpekTop HaumoHanbHoro ueHTpa Pecny6nuku Y36ekuctaH no npaBam 4enoBeka, npeacesatens Komuteta no gemokpa-
TUYECKUM MHCTUTYTaM, HErocy4apCTBEHHbIM OpPraHM3auMAM W OpraHam camoynpaBneHuA rpaxaaH 3akoHopaTenbHoi nanatel Onuit Maxnuca (MapnamenTa)
Y36ekuctaHa, akagemuk HaunonanoHoi Akagemun Hayk Pecny6nnku Ya6ekuctaH (r. TawkenT, Ya6ekucTan);

17. Ctounos A.b. — cyaba KoncTutyunonHoro Cyaa Bonrapuu, goktop npasa, npodeccop Coduitckoro yHusepcuteTta um. Ceatoro Knumenta Oxpuackoro (r. Cochua,
Bonrapus);

18. Cnaak T. — gokTop npaga, npocheccop ropuandeckoro hakynsteta Yuusepcuteta Ctokronbma (r. Ctokronsm, LLseuun);

19. Yaapues C.0. — a.t0.H., npocheccop, cyaba KoncTutyumonHoro Cyaa Pecny6nuku Kasaxctat (r. Actana);

20. Xumma K. — gokTop npasa, npocheccop Beiclueit wkonbl npasa BawuHrtoHckoro yHusepeuteTa (r Cuatn, CLUA).

PEAAKLIUOHHAA KOJITETUA:

1. Anavkun A.B. (rnasHblit peaakTop) — a.cun.H., K.t0.H., Associate professor [lenapramenTta ny6nuyHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. A6gpacynosa I3. —k.t0.H., Teaching professor lenaptameHTa yactHoro npasa Magsut Narikbayev University (r. AcTaHa);

3. Ay6akuposa W.Y. — a.l0.H., Assistant professor [lenaptamenta ny6nauyHoro npasa Magsut Narikbayev University (1. AcTana);

4. Axmaaun M.A. — PhD, Assistant professor, Buue-lposocT no HayyHo# geATenbHocTu u uccnegosanuam Magsut Narikbayev University (. AcTana);

5. bekTu6aesa 0.C. — PhD, aupekTop (aekaH) Boicwiet wkonsl npasa Magsut Narikbayev University (r. AcTana);

6. (EMeGaeBa)A.A. — K.t0.H., OLEHT, AupekTop HayyHo-06pa3oBaTenbHOrO LEHTPa YroNoBHO-NPaBoBbIX Aucumunnui Akagemuu npasocyaus npu BepxosHom Cyge PK
r. AcTaHa);

7. Bo3nak 0.A. — k.10.H., Teaching professor [lenaptamenTa yronosHoro npasocyaua Maqgsut Narikbayev University (r. Actana);

8. Ewnunasos H.C. — PhD, Assistant professor [lenaptamenta mexayHapoaoro npasa Magsut Narikbayev University (. AcTana);

9. Ecenkynosa b.b. — PhD, Associate professor AvepukaHckoro yuusepcuteta Lientpanstoit Asum (r. buwikek, Pecny6nuka Kbiproizctan);

10. XXymarynos M.W. — p.to.H., npocheccop, 3amecTuTens Jupektopa KasaxcTaHckoro MHCTUTYTa cTpaTernyeckux uccnesosaxuit npu Mpesupexte PK (r. AcTana);

11. Xycynos A.[l. — a.t0.H., Teaching professor [lenaptamexTa nyGnuytoro npasa Magsut Narikbayev University (r. AcTana);

12. Uapbiwesa C.K. — a.to.H., Professor Emeritus [lenaptamenTa yactHoro npasa Maqgsut Narikbayev University (r. Actana);

13. Kanuwesa X.I. — k.10.H., Professor Emeritus [lenaptamenTa ny6nuyHoro npasa, pykoBoauTenb bropo no ouetke u ceptuchukaumu topuctoB Magsut Narikbayev
University (r. AcTana);

14. Kum K.B. — k.t0.H., Professor Emeritus [lenaptamenTa YronosHoro npasocyauna Magsut Narikbayev University (r. AcTaHa);

15. Koramos M.Y. — A.10.H., npocheccop, pyKoBOANTENb HAY4YHO-UCCNEA0BATENbCKUX MPOEKTOB MO BOMPOCAM YrON0BHOM0 NPAaBOCYAUA U Hay4YHoii 3kcnepTusbl Magsut
Narikbayev University (r. Actana);

16. Kopa6oes . — PhD, Associate professor MexayHapogHo# wkonsl skoHomuku Magsut Narikbayev University (r. Actana);

17. Manu+osckuit B.A. — a.to.H., npocheccop HAO «YuusepcuteT Hapxo3s» (r AnmaTsl);

18. MenbHuk PC. — p.to.H., Associate professor, aupekTop HayuHoi WKonsl agMUHUCTpaTUBHOrO M Hemelkoro npasa Magsut Narikbayev University (r. AcTana);

19. Hapuk6aes T.M. — k.to.H., Mpeacepatens Mpasnenna Magsut Narikbayev University (r. Actana);

20. HypTaes PT. — g.t0.H., Professor Emeritus [lenaptamenTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

21. Opa3s6aesa A.A. —k.to.H., Teaching professor Magsut Narikbayev University (r. AcTaHa);

22.Men C.I. - k.to.H., MposocT (Pektop) Magsut Narikbayev University (r. Actana);

23. Moponpuropa PA. — a.t0.H., npocheccop, cyaba Konctutyumonroro Cyaa Pecny6auku KasaxcTa (r. Actana);

24, Caanun C.B. — pokTop npaBa, accouMmpoBaHHblit npodeccop, accounumpoBaHHbii aekaH Lkonel npasa Yausepcuteta KUM3M (r. Anmarsi);

25. CEVITE;'IOB K.K. = A.t0.H., npocheccop, nepsblit npopekTop AkagemMuu NpaBoOXpaHUTENbHbIX OpraHoB npu leHepanbHoi npokypaTtype Pecny6nuku KaszaxcraH (r.
AcTaHa);

26. TemupGekos X.P. — PhD, Teaching professor [lenaptameHTa ny6nuynoro npasa Beicweit wkonbl npasa Magsut Narikbayev University (r. AcTana);

27. Tnenuna L.B. — a.t0.H., npocheccop, 3aseaytowan kacheapoil MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yHusepcuteta um. JLH. [ymunesa (r. Actana);

28. XaceHos M.X. — PhD, Assistant professor [lenaptamenta yactHoro npasa Maqgsut Narikbayev University (r. Actana).
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Magsut Narikbayev University. INFORMATION SCIENTIFIC JOURNAL «LAW AND STATE»,
PUBLISHED SINCE 1997, FREQUENCY OF PUBLICATION - 4 ISSUES PER YEAR.

INTERNATIONAL EDITORIAL COUNCIL:

1. Kaudyrov T.Ye. (chairman) — Doctor of Juridical Science, Teaching professor of the Department of Private Law at Magsut Narikbayev University (Astana);

2. Akhpanov A.N. — Doctor of Juridical Science, Professor of the Department of Criminal Law disciplines at L.N. Gumilyov Eurasian National University (Astana);

3. Borchashvili I.Sh. — Doctor of Juridical Science, Professor, Member of the Commission on Pardons under the President of the Republic of Kazakhstan (Astana);

4. Daulenov M.M. — Ph.D., President, Chairman of the Board of NJSC «Narxoz University» (Almaty);

5. Dulatbekov N.O. — Doctor of Juridical Science, Professor, Rector of Academician E.A. Buketov Karaganda University, Member of the National Academy of Sciences
of the Republic of Kazakhstan (Karaganda);

6. Ziemblicki, Bartosz — Ph.D., Wroclaw University of Economics and Business (Wroclaw, Poland);

7. Kozlowski, Artur — Dr. Hab., Professor, University of Wroclaw (Wroclaw, Poland);

8. Kihler L. — Doctor of Law, Professor, Department of Law, University of Bremen (Germany, c. Bremen);

9. Lundmark T. — Doctor of Law, University of Hull, Law School, Professor (Great Britain);

11. Melkevik, Bjarne — Doctor in Law, Professor (tenure) of Laval University (Quebec, Canada);

12. Moroz S.P.— Doctor of Juridical Science, Professor, Dean of the “Adilet” Higher School of Law at Caspian University (Almaty);

13. Nurmagambetov A.M. — Doctor of Juridical Science, Professor of the Department of Constitutional and Civil Law at L.N. Gumilyov Eurasian National University
(Astana);

14. Ogleznev V. - Doctor of Philosophy, Visiting Professor, Department of Law, University of Bremen (Germany, c. Bremen);u]

16. Rogov I.I. — Doctor of Juridical Science, Professor, Chairman of the Human Rights Commission under the President of the Republic of Kazakhstan, member of
the European Commission for Democracy through Law (the Venice Commission) of the Council of Europe representing Kazakhstan, former Chairman of
the Constitutional Council of the Republic of Kazakhstan (Astana);

17. Sarsembayev M.A. — Doctor of Juridical Science, Professor of the Department of International Law at L.N. Gumilyov Eurasian National University (Astana);

18. Saidov A.Kh. — Doctor of Juridical Science, Professor, Director of the National Center of the Republic of Uzbekistan for Human Rights, Chairman of the Committee
for democracy institutes, non-governmental bodies and civil self-government bodies of Legislative Chamber of Uzbekistan, Academician of the National Academy
of Sciences of the Republic of Uzbekistan (Tashkent, Uzbekistan);

19. Stoilov, Yanaki — judge of the Constitutional Court of Bulgaria, Doctor of Law, Professor of St. Kliment Ohridski Sofia University (Sofia, Bulgaria);

20. Spaak T. - Doctor of Law, Professor, Department of Law, University of Stockholm (Sweden, c. Stockholm);

21. Udartsev S.F. — Doctor of Juridical Science, Professor, judge of the Constitutional Court of the Republic of Kazakhstan (Astana);
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TOJIKOBAHUE HOPM 3AKOHA
B COOTBETCTBWUU C NMPUHLUNAMU NMPABA

A.K.KAAABIBAEB,
k.10.H., LL.M., AcconmupoBanHbIii mpodeccop Bricirefimkoant npasa «Opirer> Kacrmitckoro ynusepcurera, (r. Acrana, Peciry6-
Auka Kasaxcran), e-mail: askarkaldybayev@gmail.com

B crarpe paccMaTpHBAIOTCSI IOAXOABI ITO TOAKOBAaHHIO HOPM 3aKOHOB. AKTYaABHOCTb T€MBI CBSI3aHa
¢ TpeOOBAaHUSIMU IIPABHABHOIO IIOHMMAHHS U [IPHUMeHEHHs: HopM 3akoHa. ITpeaMeToM MccAepOBaHMS
SIBASIETCSI pasrpaHUYeHIe 3aKOHA, Kak CyObeKTHBHOM KaTerOPUH, U IIPaBa, Kak 00beKTUBHOM KaTerOpuH,
a TaKoKe IIPeAAOIKEHHe IT0 TOAKOBAHHIO 3aKOHOB B CBeTe TPeOOBaHMII IPaBa, B TOM YHCAe Yepe3 IpHMeHe-
HUe TTIOAXOAQ TOAKOBaHMs contra legem. ITeApto nccaepoBaHus sIBAsIETCSE GOPMUPOBAHHE IIPEAAOKEHHI
[0 M3MEHEHHIO TeKYIL|ero PeryAHupOBaHHUS U CAOXKUBIIEIOCS IPEACTABACHMSI TOAKOBAHMS HOPM 3aKO-
HOB. AASI AOCTIDKEHHS LIEAM HCCAEAOBAHUSI IPHMEHSAUCH KakK OOLjeHaydHble, TAK M YACTHOHAYIHBIE
METOABL HCCAeAOBaHMsA. HoBU3HA CTaTbM 3aKAIOYAETCS B TOM, YTO BIlepBbIe U CHCTEMHO IPEAAAraeTcs
HCXOAHUTb IIPeXAe BCEro U3 TpeOOBaHMIT IIPaBa, a He OYKBBI 3aKOHA IIPH TOAKOBAHHU COOTBETCTBYIOLIHX
HOpM. B kauecTBe OCHOBHBIX BHIBOAOB OTMEYAeTCsI HEOOXOAMMOCTD COBEPIIEHCTBOBAHHS Per yAUPOBaHHS
U IPaKTHKH TOAKOBAHMUS CYAAMH, B TOM UHCA€ Yepe3 aKTUBHOE COACHICTBHE HAYKH.

Kawouesvie cr08a: 3akon, npaso, moikosanue 3aKond, npumenenue 3aKoua, cyovl, Hayka, contra legem,
Koncmumyyus, cnpasedausocme, npuyunvt npasa.

BBeapenne

AASL IOHUMAHMS COOTBETCTBHS IMOBEACHMS CyOBEKTOB IpaBa TpeOOBAaHMSIM 3aKOHA TpebyeTcs
IPABHABHO ITOHUMATh 3TH TPeOOBAHMSI, IIPABMABHO MOHMMATh HOPMBI 3aKOHA, B KOTOPBIX COAEPIXKATCS
Tpe6OBaHuUsL. DTO MOXKET OBITh CAOXKHBIM II0 CAEAYIOLIUM IIPUINHAM.

Bo-mepBbIx, HOpMa 3aKOHA MOXKET OBITh HESICHON U AOITYCKAOIIell HECKOABKO TOAKOBAHHIL.

Bo-BTOophiX, HOpMa 3aKOHA MOXKeT IIPOTHBOPEYUTD APYTOM HOpMe 3aKOHA, YTO POXKAAET HelTOHNUMa-
HYe, KaKasi U3 HOPM 3aKOHa TpeOyeT mpuMeHeHHUs. AeAO MOXET OCAOKHATHCS TeM, UTO AAHHbIE HOPMBI
MOTYT COAEPIKATHCS B 3aKOHAX, HAXOASIIMXCSI HA OAHOM YPOBHE, T.¢. 00AaAQIOIIUX OAMHAKOBOM IOpHANYe-
CKOI1 CHAO¥, MAU BOOOIIje B OAHOM H TOM K€ 3aKOHe.

B-TpeTpux, MOXeT OTCYTCTBOBATb IIPsIMasi HOPMa 3aKOHA, UTO, OAHAKO, He 03HAYALT, YTO OTCYTCTBYeT
TpeboBanue. VIcX0Ast M3 APYTHX HOPM 3aKOHA, KOCBEHHO PETYAHPYIOLINX COOTBETCTBYIONIYE OTHOIIEHMS,
HAH U3 COBOKYIIHOCTH 9TUX HOPM MO>KET BbITEKATD SIBHbIM UAU HESIBHBIM 00pa3oM HaAM4YHe TPeOOBaHMS.

B-ueTBepTHIX, CaM XapaKTep 3aKOHA MOXKET IIPEATIOAATATh HeOOXOAMMOCTD IIOCTOSIHHOTO TOAKOBAHHS
€ro TIOACYKeHHI ¥ YBA3KH IIPEXHET0 TOAKOBAHHA € mocaepyromuMu. I pumepom asasercsa Koncrurymus,
HMeIOIast KpaTKoe H3AOXKeHHe U TPebyolas HOAPOOHOTO PACKPHITHS ee IIOAOKEHHUI.

B-naTBIX, HECMOTPSI Ha HAAMYHE HOPMbI 3aKOHA ee IPUMeHeHHe MOXXeT IMETh Pe3yABTaTOM OYEeBHUA-
HYIO HeCIIPaBeAAUBOCTb B OTHOIIEHHH CyObeKTa IIpaBa B KOHKPETHOM caydae. Bompoc 3akarouaercs B
TOM, KaK IIPaBUABHO TOAKOBATh ¥ IIPHMEHSATD TaKyl0 HOPMY 3aKOHa.

C y4eToM yKa3aHHBIX IIpobOAeM MOHUMAHUS U IPHMEHEHHs HOPM 3aKOHA BOIPOC UX TOAKOBaHHS
HMeeT BaKHOe 3HadeHHe. XoTeA 661 oTMeTuTh paboTsi mpodeccopoB M.K. Cyaeitmenosa u A.I. Auaerko
10 yKasaHHOMy Bompocy [1; 2]. B AaHHOI1 paboTe X0TeAOCH 651 KPAaTKO 3aTPOHYTH BOIIPOC TOAKOBAHHS

© A K. Kaappi6aes, 2025
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HOPM I'POXKAAHCKO-TIPABOBOTO 3aKOHA B CBETE HX COOTBETCTBHUS IPABY, XOTsI IIPUMEHEHHE IIPeAAAraeMbIX
IIOAXOAOB MOXXHO OBIAO OB PACCMOTPETD ¥ IPH TOAKOBAHHU HOPM ITy OAMYHO-IIPABOBOTO 3aKOHA.

Pazamune MexXAy IPaBOM H 3aKOHOM

VI3Ha4aAbHO 51 HCXOXY M3 HEOOXOAUMOCTU paspeAeHMs 3aKOHa U Ipasa. S paHee IpepAaraA CBOIO
TOUKy 3peHus [3 ], KOTOpasi, KOHEYHO, He ABASETCS. OPUTMHAABHOI U BBITEKAET U3 TEOPHH €CTECTBEHHOIO
IPOMCXOXAEHHA ITPaBa. TaK, 10 3aKOHOM IIOHMMAETCS CO3AAHHBIN AFOABMH H IIPUHATBIA I'OCYAAPCTBEHHBIM
OPTaHOM B YCTAaHOBAEHHOM ITOPsIAKe HOPMATHUBHBIH aKT, OTPaKAIONIU HX TOHUMaHHe IIPAaBUABHOTO Per'yA -
POBaHMS OIPeACACHHBIX O0IeCTBEHHBIX OTHOLIEHHI HA OIIPeACACHHOM BpeMeHHOM 9Tarre. TeM caMbIM Ha
3aKOHE AeXKHT I1eYaTh CyO'beKTHBU3MA, KOTOPAsl, OAHAKO, ObeCIIedeHa IIPUHYAUTEABHOI CHAO TOCYAAPCTBA.

B oTAeABHBIX [TPABOBBIX CHCTEMAX CHAA 3aKOHA IIPUAAETCS CYACOHBIM pellleHHsIM BepXOBHBIX CYAOB,
KOTODPBIM AOAKHBI CAEAOBATb BCe HIDKecTosmue cyabl (mpeneaeHT). ITockoabKy cypeGHble pemeHus
IPUHMMAIOTCSI AFOABMH, TO H OHH 00AAAQIOT CYOBeKTHBHBIM XapPaKTEPOM.

ITpaBo sxe mpepcTaBAsieT CO60I 00BEKTHBHYIO KATETOPHIO, BOMPAIOLIYIO B ce0sI MAEH O IPaBHABHOM
PeryAnpoBaHUE OOLIeCTBEHHBIX OTHOLIEHMNIT, TOBeACHUH AfOAeil. [IpaBo M3HAYAABHO NIPUCYTCTBYET, He
CO3AAETCS AOABMH (AASL PEAMTHOBHBIX AIOAEH HMeeT 60XKeCTBEHHOE IIPOMCXOMKACHHUE ), HO BO3MOXKHO AAS
NOHMMAHUS AIOAbMU. I1paBo paBHSeTCS CIPaBEAAMBOCTHU — TO, YTO CIIPABEAAUBO SBASIETCS IPABOBBIM, H
HaobopoT.

ITpaBo Taike paBHSETCS HPABCTBEHHBIM TPeOOBAHHMSIM, UMEIOLMM YHUBEPCAABHBIX XapaKTep AAS
BCEX AIOAEH, B OTAMYME OT MOPAABHBIX Tpe6OBaHI/n71, OTrpaHUYEHHBIX OTACABHBIMU coobmmecTBaMu. 3aKOH U
MOpaAb OAUBKH APYT K APYT'Y KaK IIPUHSATHIE CyObeKTUBHbIE IIPABUAA B OIIPeAeAeHHOM obOmecTBe. OAHAKO,
€CAH 3aKOH ObecIIedeH IPUHYAUTEABHOM CHAOM TOCYAQPCTBA, TO HApYIleHe HOPM MOPAAU BEAET AUIIDb B
001116 CTBEHHOMY IIOPHIIAHUIO.

Ecau mocMoTpeTh Ha OTpaskeHHe ITOrO IIOAXOAQ B 3AKOHOAATEABCTBE 3aPYOeXHbIX CTPAH, TO paspe-
AeHMe Ha 3aKOH U IIPaBo NPOBOAUTCS, Hanpumep, B cT. 20(3) OcnosHoro 3akona [epMauy, rae ykasaHo,
9TO «3aKOHOAQTEABHAsI BETBb BAACTH CBSI3aHA KOHCTHTYIIHOHHBIM ITOPSIAKOM, UCIIOAHHTEABHASI BAACTD
¥ TPAaBOCYAME CBS3aHbI 3aKOHOM M TpaBoM>» («Gesetz und Recht»). Tem camplM, Kak oTMedaeTcst B
usBecTHOM peneHny PepepasbHOTO KOHCTUTYIIMOHHOTO cyaa I'epManuu mo aeay «Soraya» 1973 ropa,
OCHOBHOI1 3aKOH II0 00IIleMy IIPU3HAHHMIO OTKA3aACS OT Y3KOTO MOAXOAQ «3aKOHOAATEABHOTO ITO3UTH-
Bu3Ma> («Gesetzespositivismus> ); MMCAHHDII 3aKOH U IIPaBO He BCETAA COBIAAAIOT; TOCYAAPCTBEHHAS
BAACTb MOXKET OTOMTH OT 3aKOHA B IIOAb3Y IIPaBa B OIPEASACHHBIX 00CTOSTEeALCTBAX; 3aAa4el IIPABOCYAMS
SIBASIETCS] HAMTH IIPaBO U OTPA3UTD €TO B CBOUX PENICHHUSIX; IPU 3TOM CYADSI He AOA’KEH IIPHHUMATD pellre-
HUS IPOU3BOABHO, PElIeHIe AOAKHO 0a3UpOBAThCS HA PALfIOHAABHOM OOOCHOBAHMH H OOILeIIPHHITOM
IIOHMMAHHUK CIIPaBeAAnBOCTH [4]. KpoMe TOro, ToAKOBaHHe HOPM 3aKOHA He AOAXKHO OBITb IIPHBSA3AHHDIM
K TIOHUMAHHIO 9TOH HOPMbI HA MOMEHT ee IIPMHATHS, HOPMAa HAXOAMTCS B IOCTOSHHOM KOHTEKCTe C
COLIAABHBIMU OTHOIICHMSMH U O0IeCTBEeHHO-IIOAUTHIECKIMU BO33PEHISIMIE, ee COAePIKAHIEe AOAKHO
M3MEHATHCS B CBSI3H C M3MEHEHNeM 06CTOSTeAbCTB [4].

TakuM 06pa3oM, Aydimasi CHUTYaLjisi 9TO Ta, KOTAA AIOAU IIPABHABHO IIOHMMAsi IIPABOBBIE HAEH,
PpaspabaThBalOT M IMPHHUMAIOT 3aKOHBI B COOTBETCTBUM C 9TUMM HAesmu. Kak ormedaa P. ABopxun,
B COOTBETCTBUM C TIOHMMaHHeM IpaBa Kak LeaocTHoctu («law as integrity»), moaoskeHus 3akoHa
SIBASIFOTCSL BEPHBIMH, €CAM OHH HCXOAST U3 IIPHHIUIIOB CIIPaBEAAMBOCTH, PAaBHOIIPABHUS, HaAAEKAIEH
npaBoBoii Iiponeaypsl (<«justice, fairness, procedural due process» ), koTopble o6ecrednBaIOT AydIIee
KOHCTPYKTUBHOe TOAKOBaHHe MPAaBOBOM NpakThKu obmecTsa [S, c. 225]. VIM npoBoauTcs pasamune
MexAy 3akoHoM («law> ) u npaBom («pure law> ), BKAIOYAIOIUM NPUHIUI CIIPABEAAHBOCTH, KOTOPOMY
AOAXEH COOTBETCTBOBATb 3aKOH U Yepe3 KOTOPOE AOAKEH TOAKOBAThCs 3aKoH [ S, c. 407].

BMmecTe ¢ TeM AIOAM MOT'YT OLIUOATHCS B COAEPYKAHUH IIPABOBBIX HAEH, B T.4. BCAEACTBHE CAOKHBIIMXCS
IPEACTABAEHMUIT B OTIPeACACHHOM O0IIIeCTBe B OIIPEACACHHbII BpeMeHHOHM IIPOMEKYTOK, YTO BEAET K OIIIH-
00YHBIM 3aKOHaM. B3aTb AASI TpuMepa IpobAeMy pabCcTBa, KOTOPOE Cefuac He COOTBETCTBYET IPHHIIUITY
CIIPaBeAAMBOCTH U paBeHCTBA. OAHAKO, B ADEBHIE BpeMeHa 9TO OBIAO OOBIYHBIM M PACIPOCTPAHEHHBIM
sIBAeHHEM. Aaxxe prMCKOe IpaBo Ipu3HaBaao pabero. Koncrurynus CIITA 1787 ropa M3HAYaABHO A€TH-
TUMHPOBaAa pabCTBO, U AUIIb Yepe3 TPHHAALIATYIO HOIPaBKy B 1865 roay 6bIA BBeAeH 3arpeT Ha paOCTBO
¥ IPHHYAUTEAbHbI TPYA (ITaT MuCCHCHITH PaTHUITUPOBAA AAHHYIO IOTIPABKY TOABKO B 2013 Toay).
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AIOAV MOT'YT TaKKe CIIEIJMAABHO H3BPATUTh IIOHUMAHHUE ITPaBa K 06eCIIeYnTh CIIeIIHAAbHOE IPUHSATHE
TOCYAAPCTBEHHBIMH OPTaHAMH HEIIPaBOBBIX 3aKOHOB B YTOAY HHTEPECaM OIPEeACACHHOH IPYIIIIBI AIOACH.
AJOAY TAKOKe MOTYT HCKA3UTDb BOAIO APYTHX AIOACH IIPH ITOACUETE TOAOCOB, AAHHBIX 32 AU IIPOTHB 3aKOHA
(nampumep, pu mpoBeaeHNH pedepeHAyMa). B aToi CBA3H MPUHATHI Cy6HEKTUBHBIA 3aKOH He CTAHO-
BUTCS aBTOMATHYECKH IIPABOBbIM, & CACAOBATEABHO, IIOAASXKAIIIM 00s3aTeABHOMY IIPUMEHEHHUIO 6e3 ero
IPaBHABHOTO IIOHUMAHHMSA Ha IIPEAMET COOTBETCTBHSA IIPaBY.

ITpu HecOBepILIEHCTBE 3aKOHOB BO3HHUKAET KAACCHYECKAsI TPOOAeMA 005I3aHHOCTH MCIIOAHEHHS 3aKO-
Ha, KoTopas onucaHa P. ABopkuHbM. VIMEIOT AU rpakAaHe MOPAABHYIO OOSI3aHHOCTD U IPAKTHIECKYIO
IPHUYHHY UCIOAHSTb 3aKOH TOABKO B CHAY ero mpuusaTusi? FMeercs An Takast MOpaAbHast 0OI3aHHOCTD
AQKe B TeX CAyYasiX, KOIAd IPaXKAAHe He COTAACHDI C 3aKOHOM HAHM CUHTAIOT €TI0 HelPABHUABHBIM B IIPUHIIH-
ne? Ecan rpakaaHe He MIMEIOT TakKe MOPaAbHbIe 0653aHHOCTH, TO 3TO 3HAYUTEABHO (paTaAbHO) yMaAsieT
060CHOBaHIe IPHMeHEHHS TOCYAAPCTBEHHOTO MPUHYKACHUS AASL HCITOAHEeHHMs 3aKkoHa. To ecTb Bompoc
KaCaeTcs MOPaABHOTO 000CHOBaHHSI IPUMEHEHNS FOCYAAPCTBEHHOTO IIPHHYKACHHS B OTHOIEHUH CBOMX
rpaxaa [S, c. 191].

ITpu 5TOM AASL HEAOITYIIIEHHS ITPAaBOBOTO HUTHMAM3MA M CACAOBAHHS YBAXXUTEABHOMY OTHOLICHHUIO K
3aKOHaM, CTOUT UCXOAUTD U3 IPE3YMIILIUI COOTBETCTBIL 3aKOHA IIPaBy. Takast [Ipe3yMIILIIsT MOXKET ObITh
OIIPOBEPTHYTA IIPH NPEACTABACHHH COOTBETCTBYIOIIMX AOBOAOB.

ToBopss 0 COOTHOMEHNM 3aKOHA U IPaBa, He CAEAYeT TAloKe MCXOAUTDH U3 TOTO, YTO IIPaBO BCETAA
peaamsyercs yepe3 NpuMeHeHHe 3aKkoHa. [IpUHIMITBI IpaBa MOTYT IPUMEHATHCS HAIIPAMYIO AQKE eCAH
OHH B 3aKOHe He OTpakeHbL IIprmMepoM HemocpeACTBEHHOTO IpUMEeHEeHH S IIPHHIJUIIOB IIPaBa SBASIOTCS
obpaieHne K TOPTOBBIM TPAAMIIMSAM — PeryAUPOBAHHIO lex mercatoria, KOTOpOe XapaKTepHU3yeTCs TaK
e, KaK «O00IIiye IPHUHIUIIBL MEXXAYHAPOAHOIO KOMMEPYECKOTO IIPaBa>, «O0IeNpU3HAHHbIE IIPABOBbIE
IPHHIUIIbI>, «O0II[1e IPHHIIUII AASL PA3AMYHBIX [IPABOBBIX CHCTEM> U KOTOPOE MMeeT CBOMM HCTOYHMU-
KOM 061ye IpHHIUIBI Ipasa [ 6, c. 320-321].

ToAkoBaHME 3aKOHA B COOTBETCTBHH C IPaBOM

B cBere Cy06BeKTHBHOIO XapakTepa 3aKOHA, KOTOPBIA MOXET He COOTBETCTBOBATH OOBEKTHBHOMY
IpaBy, BaXKHBIM SBASIeTCSI TOAKOBaHHKE 3aKOHA B COOTBETCTBUH C ITPABOM KaK IIPEABAPUTEABHOM CTapuelt
IpHYMeHeHHs 3aKoHa. To ecTh OMMOKU B 3aKOHE, AOIIYIleHHbIE 10 He3HAHWIO MAM C YMBICAOM, MOXHO
HCIIPaBUTD ITOCAEAYIOIIUM TOAKOBAaHHEM 3aKOHA B COOTBETCTBUH C ITPABOM.

KomneuHo, naeaAbHO 6BIAO ObI, YTOOBI HEIIPABOBbIE 3AKOHBI KOPPEKTHPOBAAKCH B TOM K€ IOPSIAKE, KaK
OHH ITPUHUMAAUCH. OAHAKO, 3TO SIBASIETCS YTONMYECKOH HAeeil. Bo-TepBbIX, y MPUHUMAIOMUX pelleHne
IIPEACTaBUTEAEH FOCYAAPCTBA MOXKET OTCYTCTBOBATD KeAAHHEe HCIIPABAATD 3aKOHbI, UMEIOIIACS CUTyalus
UX MOXET BIIOAHE YCTPauBaTh. Bo-BTOPHIX, AaKe ITPU HAAMYHMHU TAKOTO SKEAAHHS KOPPEKTHPOBKA 3aKOHOB
TpebyeT BpeMeHHU 1 PeCYPCOB B CBSI3H C yCTAHOBACHHBIMH IIPOIIEAYPAMU BHECEHNSI U3MEHEHMUT B 3aKOHBI,
Y Ha 3TO MOT'YT YHTH FOABL B-TpeTbux, Aaxe mpy HaAMYMY XKeAAH H3MEHUTDb 3aKOH U COOTBETCTBYIOIIHX
PecypcoB, HeT HUKAKOH rApaHTHU B TOM, YTO B UTOTe H3MEHEHHbIi 3aKOH OYAET COOTBETCTBOBATD IIPABY.
C y4eTOM TOTO, YTO TAKHX 3aKOHOB MOXXET MHOTO, O4eBHAHO, YTO 3aKOHBI, He COOTBETCTBYIOIHE IIPaBY,
MOI'YT COXPAHATbCA B CHAE POAOAXKUTEABHOE BpeMsl.

OcobeHHO CAOXKHBIM IPEACTABASIETCS] BHeCeHHe u3MeHeHnit B KoHCTHTYIMIO. A KPAaTKHIT TeKCT ee
H3A0XKEHMS [IPUBOAUT K TOMY, YTO AAS IPHAQHIS TOTO MAM HHOTO CMBICAA €e HOpMaM TpeOyeTcsi IIpoBe-
AeHIe HX COOTBETCTBYIOIIero TOAKOBaHuA. Tak, oTMedaeTcs, 4To «ToAKoBaHHe KoHcTHTYyIMM BRICTY TaeT
AABTEPHATHBOM JKECTKOM IPOIleAype BHECEHHUS B Hee MOIPABOK, KOTOPbIe MOTYT ObITh HAIIPABACHDI HA
KOHKPeTH3AIHIO CoAepKaHMs ee HOpM. OHO IPOYHO BONIAO B IPAaKTHUKYy KOHCTHTYLIMOHHOTO cyaa M
OKa3bIBaeT BCe HOABIIIee BAMSHIUE Ha €€ PEAAN3ALIHIO, ASITEABHOCTD BCEX OPTAHOB BAACTH, OOIIIeCTBEHHBIX
00'beAVHEHHIT 1 TPAKAAH, YACTHIHO KOMIIEHCUPYSI HEAOCTATOYHOCTS KOHCTUTYLIHOHHOTO 1 OTPACAEBOTO
3aKOHOAATeABCTBa>» [7].

OueBHAHO, 4TO, HalpuMep, Haaryre HOpMbI B cT. 1(1) Koncturynuu o Tom, uro «Pecry6anka Kazax-
CTaH yTBEPXKAAET cebsl AeMOKPATHUECKUM, CBETCKHM, IPABOBBIM M COLJMAABHBIM FOCYAAPCTBOM, BHICIIMMU
LIeHHOCTSIMU KOTOPOTO SIBASIIOTCS 9Y€AOBEK, €I'0 XKU3HB, IIPaBa U CBOGOABI» TpeOyeT BecbMa OOLIMPHOTO
TOAKOBAHMS B CBETE ITPaBa B OTHOLIEHMH KaXKAOT'O acleKTa YKa3aHHBIX XapaKTePUCTHK FOCYAAPCTBa.

IToa TOAKOBaHMEM HOPM IIOHHMMAETCS AESTEABHOCTD IO YCTAHOBACHHIO IIOAAMHHOTO COAEPKAHIS
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HOpM. BMmecTe ¢ TeM HOAAMHHOCTD COAEPKAHMS MOXHO YSCHHMTb TOABKO IIPH HAAMYMH 00pasIa, ¢
KOTOPBIM IIPOMCXOAHUT CPaBHEHIE, BbSICHUTD COOTBETCTBHE SIBACHUS TakoMy 00paswy. IIpu ToakoBaHuM
HOPMBI 3aKOHA 06PA3IioM SIBASIETCS IIPABO, HAEAABHASI HOPMa, KOTOPYIO TpeOyeTcss 0OHApYKUTD ITyTeM
IIPMMeHeHHs. MHTEAAEKTYaAbHBIX YCHAMM. MeTOABI jxe TOAKOBaHHs (6yKBaAbHbIi, AOTUMECKHIl, HCTOPH-
YecKuil, CHCTEMHbII1 ¥ Ap.) IPU3BaHbI AMIIb IOMOYb [IPABHABHO HCTOAKOBATh 3aKOH B CBeTe IPaBa.

ITyTem ToAKOBaHMS HOPMBI 3aKOHA MOXKHO ITOHSTD He TOABKO €e COAEPIKaHHe, HO XapaKTep AAHHOM
HOPMbI, HAIIpUMep, SIBASIETCS AM HOPMA UMIIEPAaTUBHOMN MAM AMCHO3HTHBHOH. Tak, MpUHATO IIOHUMATS,
4TO €CAHM B HOpPMe YKa3aHbI CAOBA O BO3MOYXHOCTH BBEACHHSI COTAAIIEHUEM HHOTO PeTryAUPOBAHHsI, OTAU-
YUTEABHOTO OT COAEPKaIIerocst B HopMe (HarpHmep, P HAAUMHH CAOB «€CAH HHOE He IPEAYCMOTPEHO
AOTOBOPOM> ), TO OHA AOAKHA ITOHHMATBLCS B KAUeCTBe AMCIIO3UTUBHOM. Takoil GpOpPMaABHBII IIOAXOA,
OAHAKO, He SBASeTCS IPaBUAbHBIM. OTAeAbHbIE HOPMBI, B KOTOPBIX OTCYTCTBYIOT TaKHe CAOBA, MOTYT BCe
PaBHO CUMTATHCS AUCIIO3UTHBHBIMU MCXOAS U3 CYIeCTBA U LIeAH PeryAMPOBaHMS, T.e. HCXOAS U3 IIPaBa.
OTO IPaBUAO MOXET ACFICTBOBATh U B OOPATHYIO CTOPOHY — AQXKe €CAU B HOPMAX 3aKOHA IIPUCYTCTBYIOT
CAOBa 0 BO3MOXKHOCTH HHOTO PEeT'yAMPOBAHUS COTAANIEHNEM, TO OHH MOT'YT BCe PAaBHO CYUTATHCS UMITepa-
THBHBIMHU HCXOAS U3 TPeOOBaHMUII IIpaBa.

Cr. 6 (3) TK YxpauHs! ykasbiBaeT Ha HeO6XOAMMOCTb KBaAMUKALIMH HOPMBI B Ka4eCTBE HMIIePATHB-
HO# Y ee POBepKe UCXOAS U3 TPe6oBaHuit mpaBa (<« CyTH OTHOIIEHUIT MEKAY CTOPOHAMHE > ):

«Cmoponvt 8 002080pe MOy OMCIYRUMb 0 HOAOHCEHUTL AKINO8 2PANCOAHCKO20 3KOHO0AMEAbCMEA U
YpezyAuposamv 60U OMHOULEHUS MO COOCIMBEHHOMY YCMOMPEHUIO.

Cmoponut 8 002080pe He MOy OMCMYNUMb 01 NOAONEHUTE AKIMO8 2PAKOAHCK020 3aKOHO0AMeAbCEA,
ECAU 8 IMUX AKMAX NPIAMO YKASAHO 00 I1MOM, A MAKKHE 8 CAYHae, eCAU 0033ameAbHOCb 0ASL CTOPOH NOAO-
HEHUTL AKIMO8 2panciancKkozo 3aKoH00ameAbCMea 6bimeKaem U3 ux CoOepHCaHUs UAU U3 CYMu OmHoueHui
MeNOY COPOHAMU>.

B coorsetcrBun ¢ usBectHsiM ITocranoBaeruem Ilaenyma Bricimero Apbutpaxsoro Cyaa PO or
14.03.2014 N2 16 «O cBo6oae AOTOBOpa U ee mpepeaax> (KOTopoe 6bIA0 HPUHATO MocAe PyHAAMEH-
TaapHOTO Tpyaa Kapamerosa A.IL, CaseaveBa A.J1. «CB0o60pa AOTOBOpa U ee IPEAEABI>», H3AAHHOTO
umu B 2012 roay [8], TeM cambiM MOXHO B3SITh Ha Ce6sl CMEAOCTb YTBEPXKAATh, uTo [locTaHOBAEHUE
6asMpyeTcs Ha 3TOM HAYYHOM TPYAE), U3 LieAell 3aKOHOAATEABHOTO PEryAMPOBAHHS MOXKET CAEAOBATB,
YTO COAEPIKAIIUICS B UMIIEPATUBHOM HOpPMe 3allpeT Ha COTAAIIEHHe CTOPOH 00 MHOM AOAXEH TOAKO-
BaTbCs OrpaHnauTeAbHO (M. 2). IIpyu 5TOM, ecAM HOpMa COAEPXXUT MpSAMOE yKazaHHe Ha BO3MOMKHOCTD
IPeAyCMOTpPeTh HHOE COTAANIEHHUEM CTOPOH, CYA MCXOAS M3 CYIIeCTBa HOPMBI U IieAei 3aKOHOAATeABHOTO
PeryAupOBaHHs MOXET HCTOAKOBATh TAKOE yKa3aHHe OTPAHHMIUTEABHO, TO €CTh CA€AATD BHIBOA O TOM, UTO
AMCTIO3MTHBHOCTD 3TOM HOPMbI OTpaHHYeHa onpeaeAeHHbiMU npeaesamu (1. 3). Ocobo oTMedeHo, 4To
[pH BO3HUKHOBEHHH CIIOPa 00 MMIIEPATHBHOM HAH AMCIIO3HUTHBHOM XapaKTepe HOPMBI, PeryAHpyoLeit
IpaBa U 0053aHHOCTH II0 AOTOBOPY, CYA AOAXEH YKa3aTh, KAKUM 0OPa3oM CYIIeCTBO 3aKOHOAATEABHOTO
PeryAnpOBaHHUs AQHHOTO BUAA AOTOBOPA, HEOOXOAUMOCTD 3aIUThI COOTBETCTBYIOIUX 0COO0 3HAYMMBIX
OXpaHsIEMBIX 3aKOHOM HHTEPECOB MAU HEAOIIyljeHHe rpyboro HapyueHus 6aAaHCa HHTEPECOB CTOPOH
IPEAOTIPEAEASIOT HMIIEPATUBHOCTD 3TON HOPMBI AUOO IIPEAEABI €€ AUCTIO3UTHBHOCTH (IL. 38.

Mo:xHO pHBeCTH IPHMep PeaAu3aluH TaKoTo MoAX0Ad. CoraacHo Cr. 51(3) 3axona «O TOBapH-
I[eCTBaX C OIPaHUYEHHOHN U AOIIOAHHUTEABHON OTBETCTBEHHOCTDHIO>, YAEHBI MCIIOAHUTEABHOTO OpraHa
H30MPAOTCst 06ImUM COOpaHKeM Ha YCTAHOBACHHBIH CPOK, HO He b0oAee ILTH AeT. XOTs, B AAHHOI HOpMe
He YKa3aHO, YTO yupeAuTeAbHbIMU AoKyMeHTaMH TOO MokeT OBITh yCTAHOBAGH MHOMN CPOK H30OpaHMs,
HAAO ITOHHMATD, 4TO MCXOAS U3 CYIeCTBA M LIeAU 9TOH HOPMBbI, ICXOAS M3 IIOHUMAHHSA ITPaBa, 3Ta HOPMa
AOAXHA TIPU3HABATBCS B KAYeCTBE AMCIO3UTHBHOM. He OyaeT yIjeMAeHMs HHKakux 0co00 3HAUMMBIX
OXpaHsIeMbIX HHTepecoB, ecan yaacTHUKA TOO cBouM pelreHreM OIPeAEAIT GOAee AAMTEABHBIIH CPOK
HIOAHOMOYHMI HCIIOAHUTEABHOTO OPraHa.

TakuM 06pa3oM TpebyeTcs TOAKOBATh 3aKOH B COOTBETCTBUH C IPABOM (<« CYIIeCTBOM PeryAHpOBa-
HHS>, < CMBICAOM PeTyAUPOBAHHUS >, «II€AbI0 PEI'YAUPOBAHHUS >, «CYTH OTHOIIEHHI », «AyXOM 3aKOHa>»
U B IIOCAGAYIONIEM IIPHMEHATH 3aKOH B COOTBETCTBHM C TaKMM TOAKOBaHHeM. TOAKOBaHHME, IPHHATOE
001ecTBOM B KadecTBe OOS3aTEABHOrO B CHAY COOTBETCTBUS TOAKOBAHHS OOIIMM IPEACTABACHHSIM
CIIPaBEAAMBOCTH M CAMOTO aBTOPHTETA TOAKOBATEAS, MOXKET AQXKe CACAATD U3AMIIHHM H3MeHeHe 3aKOHA
— 3aKOH OYAeT IPUMEHSITHCS B TOM CMBICA€, KOTOPBII IIPUAAA €My aBTOPHTETHBINA TOAKOBATEAD.
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TEOPWA NMPABA

ToakoBaHHMe 3aKOHA B cOOTBeTCTBHH C paBoM («the best it can be») paer Tawke nmpenmymectso B
YaCTH [IPABOBOI ONpeAeAeHHOCTH. Tak, 3Hasl, 9TO HecOBepIIeHHAsI HOPMa 3aKOHA He GYAeT IPIMEeHSThCS
HAH GYAET IPIMEHSTHCS B COOTBETCTBHU C 0ObeKTUBHBIM IOHUMAHUEM IIPaBa, CyO'beKThI [IpaBa He OYAyT
CTPEMHUTBHCSI HCIIOAB30BaTh HECOBEPIIEHCTBO 3aKOHA B CBOIO IOAB3Y. Takast mpaBoBasi OIPEACACHHOCTD
CHH3UT KOAMYECTBO CIIOPOB, CBSI3aHHBIX C HECOBEPIIEHCTBOM 3aKOHA, CACAAET 0eCCMBICACHHBIM OIIMPATh-
CsI Ha HeCOBepLIEHHbIN 3aKOH IIPH OOpalleHUH B CYA HAH IIPU IIOCTPOEHHUH 3AIUTHI OT HCKA.

Kax ormeuaa B 91011 cBsi3u P. ABOPKHH, €CAM AFOAV COTAACSITCSI C T€M, YTO CAEAYeT PyKOBOACTBOBATBCS
He TOABKO YeTKUMH TIPABUAAMH, YCTAHOBACHHBIMH B PAMKAX IPOIIABIX TOAUTHYECKUX PelleHHil [ T.e. 3aKo-
Hamu — A.K.], HO u ApyruMu cTaHAAPTaMH, OCHOBAaHHDBIMU Ha IPMHUMIAX [ T.e. ipase — A.K.], koTopbiMu
OHH AOASKHBI OBIAU PYKOBOACTBOBATHCS [IPHU IIPUHSTHHU STHX PELIeHHU, TO IPU3HaBaeMble 00IieCTBEHHbIE
CTaHAAPTHI MOT'YT UMeTh OOAee MUPOKOe [IPUMEHEHHE, T.K. AIOAH OYAYT 60A€e MOATOTOBACHHBIMU AAS
BOCIIPUATHS U HAXOXKAEHHUS TOTO, YTO yKa3aHHbIe IIPHHIUIBL OYAyT TpebOBaTh B OIIpeACACHHBIX 06CTO-
ATEAbCTBAX, 63 HeOOXOAMMOCTH ACTAAUBUPOBAHHOTO 3aKOHOAATeAbCTBa [S, c. 188]. Yaenst obmecrsa
IPHHIHIIOB COTAAIIAIOTCS C TeM, YTO UX [IPAaBa U 00S3aHHOCTHU He OTPAHUIEHBI OTAEABHBIME PelleHHUsIMU
FOCYAQPCTBEHHBIX HHCTUTYTOB, HO 3aBHCST B OOIIEM OT IPHUHIUIIOB, HA KOTOPBIX 9TH PeIleHUs AOAKHDI
6a3MpOBaTbCs M KOTOPbIE 3TH PEIIeHHs AOAKHBI IPOABUTATS [ S, . 211].

IlepecMOTp peryAHpOBaHHS O TOAKOBAHHH 3aKOHOB

C y4eToM BBIMEH3AOKEHHOTO HEOOXOAMMO MEpPecMOTPeTh M TeKyIjHe MOAXOABI K TOAKOBaHMIO
3akoHOB. Kak Mbl MOXkeM HAabAIOAATH, PETyAMPOBAHHE O TOAKOBAaHWM HOPM 3aKOHOB OIPAHHYHMBAET
BO3MOXHOCTb TOAKOBaHHUs B cOOTBeTCTBHH ¢ mpaBoM. Crarps 6 I'K, KoTOpas mocesmeHa TOAKOBaHHUIO
HOPM IPa’KAQHCKOTO 3aKOHOAATEABCTBA, COAEPIKUT CAEAYIOTIee:

«1. Hopmbt 2pancdarckoz0 3axoHo0amerscmea d0AXcHbL MoAKO8AMbCS 6 COOMBemCmeuL ¢ 6yKeavHbLM
3HAMEHUEM UX CA0BECHO020 Bbipadcenus. TIpu 803MONHOCMU PASAUYHOZ0 NOHUMAHUS CAOS, NPUMEHIEMbIX
8 mekcme 3aKoHOOaMeAbHbIX HOpM, npednoumenue omoaemcs NOHUMAHUIO, OMBEHAIOUEMY NOAOHCEHUIM
Koncmumyyuu Pecnybauxu Kasaxcmarn u 0CHOBHbIM NPUHKUNAM 2PaNCOAHCKO20 3AKOHOOAMEALCMEA, USAO-
HEHHBIM 8 HACMOSU4eil 2Aa8e, npexcde 6cez0 6 ee cmambve 2.

2. Ipu BbiScHEHUY MOYHO20 CMBICAA HOPMbL 2PANOAHCKO20 3KO0H00aAMEALCMBA HE0OX00UMO yHUmMbieams
UCMOpUHECKUE YCAOBUS, NPU KOMOPbIX 0HA 6600UAACH 8 OeiicmBUe, U ee UCMOAKOBAHUe 8 CYOeOHOL npakmuke,
€CAU IMO He Hapyuidem mpe6osanuil, U3AodiceHHbIX 8 nyHkme 1 Hacmosujei cmamou>.

B cr. 6(1) I'K ykasaHo, 4TO TOAKOBAaTh HOPMY 3aKOHA TpebyeTcs GyKBaAbHO, KAk M3AOXKEHO B HOP-
Me. TOABKO eCAM MMeeTCs PasAMYHOe NIOHMMAHHE CAOB B HOPME, TO TOTAQ MOXKHO TOAKOBATb HOPMY B
COOTBETCTBUH C NIPaBOM, IPHHLMIAME TpaBa, coaepkamumucs B Koncrurynun n TK. Ecan xe Texcr
HOPMbI OAHO3HAYeH AASl TOAKOBAHHS, TO, KAK YKa3aHO, o6pallleHue K MPUHI[UTAM TPaBa TOAKOBAHHE B
COOTBETCTBUU C MPABOM He AOTycKaeTcsl. Takoit 6yKBaAbHbII METOA TOAKOBaHUS, COACPKAIHIICA B CT. 6
I'K, o60cHoBanno npusnaercs A.I. AuaeHKO Kak AepeKTHbII, T.K. IPaBHAbHee OCHOBBIBATHCS Ha CMbICAE
HODMBbI, 2 [IOTOM Ha OyKBe, KaK Ha HHCTPYMEHTe TOMCKA cMbIcAa [9].

Cr. 6(2) TK oTmeuaeT, 9TO Mpy BHACHEHNU TOYHOTO CMBICAZ HOPMBI TPRSKAQHCKOTO 3aKOHOAATEAD-
CTBa HEOOXOAMMO YIHTBIBATb HCTOPUYECKHE YCAOBHS, IPU KOTOPBIX OHa BBOAMAACH B AeficTBre. OAHAKO,
TaKO! MCTOPHYECKUI METOA TOAKOBAHHS He MOXET MOMOYb, eCAU 06CTOSTEAbCTBA H3MEHUAHCH, A TeM
CaMbIM U3MEHHUAHCh YCAOBHS IPUMeHeH s HOpMbL lcTopudeckie yCAOBUS MOTYT y>ke He COOTBETCTBO-
BaTh COBPEMEHHOMY OHUMAHUIO IIPaBa M AOAKHOTO PeryAHpOBaHHUSL

Cr. 6(2) TK Takske oTMedaeT, 4TO NPU BbIACHEHUU TOYHOTO CMBICAZ HOPMBI TPRXKAQHCKOTO 3aKOHO-
AATEAbCTBA HEOOXOAMMO YYHMTHIBATh €€ MCTOAKOBAHHE B CyAeOHOI TpakTuKe. Boaee BaXKHBIM, OAHAKO,
IIPEACTABASETCS HCTOAKOBaHHE HOPMBI B AOKTPHHE, HayYHbIX HCCAEAOBAHUSAX. JTO 65140 651 6oAee TOY-
HBIM TIOHIMAHHEM HOPMbI, TOCKOABKY MCTOAKOBAHHE B CYA€OHO MPAKTHKe AOAKHO OCHOBBIBATHCS HA
HAyYHBIX pa3paboTKax.

OueBupHO, uTo camy Hopmy cT. 6 'K 0 ToAKOBaHMH 3aKOHa TpebyeTcs TOAKOBATb B CBeTe IpaBa.
Takoe TOAKOBaHHe AOAXKHO HAC IPHBOAMTb K TOMY, YTO €CAM GYKBaAbHOE TOAKOBaHHE HOPMBI OyAeT
IIPOTUBOPEYUTDH MPABOBIM MAESM, CIPABEAAMBOCTH, KOTOpPble BKAIOYeHb! B TeKcT KoHcTuTyrmn mau
BBIBOASITCSL M3 HE€, a TaKKe 3aKPeNAeHbl B TIPUHIJUMAX IPAXKAAHCKOTO 3aKOHOAATEAbCTBA, TO TpebyeTcs
OTOMTH OT TaKOTO 6YKBaABHOTO ToAKOBaHHs. CaMy G6YKBY 3aKOHa TPe6YeTCsi TOAKOBATb B COOTBETCTBHH C
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npasom. B aToit cBa3u caeayeT 3aa0xuTh B CT. 6 'K cOOTBEeTCTBYIONIYIO HACIO U IIPHAEPKHBATHCS ee IIPH
IpUMeHEeHHH HOPM 3aKOHA HAM U3MEHHTD AAHHYIO HOPMY B COOTBETCTBHH C IIPEAAATaeMBbIM IIOAXOAOM.

OpueHTHPOM MOXeET OBITh UMeIOIeecs. PeryAUpOBaHue B Apyrux crpaHax. Tak, B M.K. Cyaeiimenos
u A.I. AupeHKO B BBILIEyKa3aHHBIX TPYAAX YIOMHHAIOT cTaTbio 3 3akoHa Jcrorun «O6 obmeit yacTu
I'pasxAaHCKOTO KOAEKCa>, B KOTOPOIT 3aKpeNAeHO CAeAyIolee:

«IToroxncerus 3aKona UCMoAK0BbIBAIOMCS 8 KOHMEKCIE C OPY2UMU NOAOHEHUSMU, UCX00S U3 POPMYAUPO-
80K, CMbICAQ U YeAU 3aKOHA>.

Mer BHANM, 9TO GYKBAABHOE TOAKOBaHHE HCIOAB3YeTCs HApPaBHE C TOAKOBAHMEM B COOTBETCTBUU
¢ npaBoM. VIMeHHO IpaBOBbIe MAEU ITOAPA3YMEBAIOTCS IOA «CMBICAOM 3aKOHA» M «IICASIMH 3aKOHa>.
IToaTromy MoxxHO TOpAepXaTh mpepsoxkerre A.lL AMaeHKO cpOpMyAMpOBaTh HOBYIO HOPMY 3aKOHA O
TOAKOBAHHH CACAYIOLIIM 06pasoM:

«Hopmot epasdarckozo 3axoH00amebcmea moAKy0OmMcs 6 COOMBEmMcmeuu ¢ ux OyKearvHbim 3Ha4eHuem u
NPUSHAKAMU, PACKPLIBANUWUMU UX CYUSHOCIb HA OCHOBE CMBICA U YeAeil HOPMAMUBHOZ0 NPasosozo akmax [9].

ITpeaAaraeMslit OAXOA GAM30K K IIPABOBOMY IIParMaTU3MYy, KOTAQ 3aKOH He OTBEPraeTcs U IPUMeHs-
eTCsl B UIMEIOIEeMCS B BUAE, IIPUMeHsIs OyKBaAbHOe ToAKOBaHHe. OAHAKO, 3aKOH He IPUMEHSIETCsI, €CAY OH
yCTapeBIINil HAM IPU3HAETCS KaK HeCTIPABeAAHBBIil 1 HeadekTuBHbIi [ S, c. 162].

OAHKADBI IPHHSATAsE HOPMA JKUBET CBOEH XKU3HBIO B OTPbIBE OT HAMEPEHHI IIPUHSBIINX ee Cy0b-
eKTOB M OPraHOB. MOXHO OIPEACANTb 3TH HAMEPeHHs IIPY IPUHSATUM HOPMbI, HO HEeAb3s ObITb MU
csi3aHHbIMU. HOpMa AOAXKHA TOHUMATBCSI TaK, KaK TPeOyeT TEKYINMIT HAEAA IPABOBOTO PETryAHPOBAHNS,
AQXe eCAU HAMePeHUs IIPHHSBIINX ee CyO’eKTOB HCXOAMAM UX APYTOTO. B 9TOM cMbICA T.H. KpeaTUBHOTO
ToAkoBaHus (<«creative interpretation ), koTopoe coraacHo P. ABOpKMHy HampaBA€HO He CTOABKO Ha
BBISBACHHE LleAeil AWLI, IPUHUMABIINX 3aKOH, CKOABKO Ha OTIPEACACHHE LIeAM CAaMOTO 3aK0Ha [ 5, c. 228].

TeM caMbIM CAeAyeT IIPU3HATH BO3MOXHOCTb TOAKOBAHMS contra legem, KOTOpoe MOHUMAETCS KaK
IpHAAHME HOPMATHBHOMY IIPEATIHCAHMIO CMBICAQ, IPOTHBOpeYalero OGyKBAABHOMY IPOYTEHHIO ero
Texcra. Cya mpuberaer K TAKOMY TOAKOBAHHIO B MCKAIOUHTEABHBIX CAYYasiX, KOTAQ MPHMEHEHHe MO3H-
THBHOM HOPMBI B €€ TEKCTYaAbHOM 3HAYEHHH B KOHKPETHBIX 00CTOSTEABCTBAX PACCMATPHBAEMOIO AEAd
MO>eT IIPHBECTH K HECIPABEAAMBOMY HAU HepasyMHoMy pemenuto [ 10, c. 204-205]. Otmevaercs, uro
apryMeHTSI IPOTUBHUKOB AOIIyCTHMOCTH Contra legem, B CYIIHOCTH, BCETAQ CBOASITCSL K OIIACEHHIO CYAEH-
CKOTo mpou3BoAa (Kak HaMepeHHOTO, TaK U HeHAMEPeHHOTO) M HeeAUHOOOPa3HOoil CyAeOHOI MPAKTHKH.
ApryMeHTHI 5Xe CTOPOHHHKOB AOITyCTUMOCTH TOAKOBAHUSI contra legem CBOASTCSI K HEOOXOAMMOCTH 0be-
CrieyeHHs CIIPaBEAANBOCTH, TPEOAOACHHUS IOPUAUKO-TEXHMIECKUX HEAOCTATKOB 3aKOHOAATEABCTBA U €T0
OTCTaBaHMUS OT PeaAbHBIX 06IIecTBeHHbIX oTHOmeHuit [ 10, . 205].

MosxHO IpuBeCcTH MpUMepPhl, KOTAA HOPMa 3aKOHA AOAXKHA TOAKOBATbCS HCXOAS U3 ee IIeAH U CylIe-
CTBa PeryAMpOBaHHs, HO BOIIPeKH ee OyKBaAbHOMY U3A0KeHuIo. B coorserctsuu co cr. 31(1) 3akona «O
TOBAPHIIECTBAX C OIPAaHUYEHHOMN U AOTIOAHUTEABHOM OTBETCTBEHHOCTbI0>, yyacTHUKHM TOO moab3yroT-
Cs IPeUMyII|eCTBEHHbIM ITepeA TPeTbHMH AUIIAMU IIPAaBOM IIOKYTIKHM AOAU YYACTHUKA HAM ee JacTH IIPU ee
IPOAAXKe KeM-AHO0 U3 yIaCTHUKOB. XOTsI OyKBAABHO HOPMA II03BOASIET ADYTHM Y4aCTHHUKAM KYIIHTD AHIIb
YacTb AOAH, HOPMA AOASKHA TOAKOBaThCS TAKAM 06Pa3oM, YTOOBI He AOITYCTUTD TaKoe AeiicTBue (BOrmpoc
He KacaeTcsl IPONOPLMOHAABHON MOKYIIKHM AOAM YYAaCTHHKAMH), T.K. 9TO GYAET HapyIIaTh HHTepechl
[IPOAQIOIIETO YIACTHHUKA — AOASI AOA’KHA OBITh IPHOOpeTEHa BCS LIEAKOM 0€3 OCTaTKa MAY ObITh He IIPH-
obperenHoi1 Boobme. B coorsercTsuu co cr. 31(2) aToro 3akoHa, yyacraux TOO, sxeaatomuit IpoAATh
CBOIO AOAIO, 00s13aH mucbMeHHO u3BecTuTh TOO 0 cBOeM HAMepeHHH C YKa3aHHeM IPeAIIoAaraeMoi
IIeHbI TIPOAQXKH. XOTsI OYKBAABHO HOPMa IPHUAAET 3HAYEHHE TOABKO IjeHe IPOAKU AASL OIPEACACHHS
BO3MOXXHOCTH €€ IPHOOpeTeHNs APYTUME YIaCTHUKAMI, HOPMa AOAKHA TOAKOBAaThCSI TAKHM 0OPasoM,
YTOOBI yINTHIBATD U APYTHE YCAOBHS MPOAQKH (HAIIpHMep, CPOK M MOPSAOK ONAATBL, AOTIOAHHTEABHbIE
00513aTeABCTBA CTOPOH AOTOBOPA), T.K. 9TU YCAOBHS MOI'YT KMETh 3HAUEHHE AAS IIPOAQIOLIETO YIACTHUKA
— AOASI AOAKHA OBITb IIPHOOpeTeHa Ha TeX JKe YCAOBHSIX, KaK U YCAOBIHSI IIPOAQXKU TPETUM AMIIAM, & He
TOADBKO IIO TOM e IieHe.

Bonpoc ToAkoBaHKS HOPM 3aKOHA TaK)Ke CBA3aH C BOIPOCOM HAAMYUS NPOTUBOPEYUS MEXAY HIUMH.
B coorsercrBun co cT. 12 3akoHa «O MpaBOBBIX aKTaX>»:

«1. ITpu Harusuu npomusopeuuti 8 HOPMAX HOPMAMUBHBIX NPABOBLIX AKINOB PA3HO20 YPosHs delicmay-
10M HOPMbL GKMa boAee 8bICOK020 YPOBHS.
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2. Hopmbi 3aK0oH08 8 cAy4asx ux pacxoxcoenus ¢ Hopmamu kodekcos Pecnybauxu Kazaxcman mozym
NPUMEHIMBCS MOALKO NOCAE BHeCEHUS 8 K0DeKCbl cCoomBemcmayouyux usmerenuti u (uau) donorrenuil.

3. ITpu narumuu npomusopexuii 6 HOpMAx 00H020 HOPMAMUBHO20 NPABOBO20 AKIMA UAU HOPMATNUBHDLX
Npasosvix aKkmos 001020 yposHs delicmeyem HOPMA AKma, no30Hee 86e0eHH020 8 Deticmaue, UAU HOPMA, KOMO-
pas coomeemcmeyem axmy, no3dHee esedeHHomy 6 deticmeue> .

KoMmMeHTHPYsT AQHHYIO HOPMY, OTMeYy, 4TO, BO-IIEPBbIX, TPeOyeTCsl YCTPAHUTD TAKO IIePeXUTOK
KaK IIPHOPHTET KOAEKCa Iepea 3aKoHaMH. [ KoAeKChI, U 3aKOHbBI IPUHUMAIOTCS ITAPAAMEHTOM, Pa3AMYHe
HMeeTCsI AMIIB B UX CTPYKTYpe U KOMITAeKCHOM xapaxrepe. Kak o6ocHoBanuo ykassiBaer C.H. Kanmkus,
ceflYac mpoLecc MOAGOPa COOTBETCTBYIOLIETO HA3BAHUS AAS 3aKOHOAATEABHOTO aKTa (<«KOAEKC» HAI
IIPOCTO «3aKOH>» ) CAGAYeT PacCMaTpUBarh Kak cybpextusHsii [ 11, c. 8-9].

Bo-BTOpBIX, [IpY HAAUYNY IIPOTUBOPEUMIT CAAyeT OOpalljaTh BHUMAHIE He TOAbKO Ha yPOBHH IIPAaBOBBIX
(xoppexrtHee <<H0pMaTI/IBHbIX>>§ aKTOB, TA€ COAEPYKATHCSI HOPMBI, KOTAQ OHM IIPMHSTHI HAM Ha TO, SIBASIETCS
AW HOpMa 001efl MAM CIIELMaAbHOM (XOTS IPUOPHTET CHELMAABHOM HOPMBI He 3akperaeH B 3akone «O
IIPaBOBBIX aKTaX>» ), HO M HA COOTBETCTBUE HOPM 3aKOHA NPaBy. AaXe eCAM HOPMa COAEp)KUTCS B aKTe
00A€ee BBICOKOTO YPOBHS HAH B aKTe II03AHEE BBEACHHOT'O HAU SIBASIETCSI CIIELJHAABHOM, HO KOTOpas MeHee
COOTBETCTBYeT MpaBy («CyIIEeCTBY 1 1JeAU PEryAMPOBaHHs> ), 4eM HopMa 60Aee HU3KOTO yPOBHS HAH paHee
BBeAEHHAS HAH OOIIIast HOPMa, TO HOpMa B aKTe G0Aee BBICOKOTO YPOBHSI HAY B aKTe [TO3AHee BBEACHHOTO HAM
CIeIjaAbHAS HOPMA He TIOAA€XKHUT IIPUMEHEHHIO. DTy MbICAb HEOOXOAMMO OTPA3HTh B 3aKOHE.

ToAxoBaHMe 3aKOHA CYAOM

OTam mpHUMeHeHHUsI 3aKOHOB Ha OCHOBAaHHHU UX IIPABUABHOTO TOAKOBAHISI SIBASIETCS] BAXKHBIM. BaxkHa
AHYHOCTD TOTO, KTO AOASKEH IIPUMEHSITh 3aKOH, TOAKYS €T0 B COOTBETCTBHH C IIPAaBOBBIMU HAesiMu. Oue-
BHAHO, UTO TAABHBIM IIPUMEHHTEAEM 3aKOHOB, Ybe HTOrOBOE IOHUMAHIE 3aKOHA SIBASETCS 00513aTeAbHBIM
AASL BCeX, siBAseTCst cyA. Cya HIpaeT KAIOUEBYIO POAb M AASL IIPHBEACHHS 3aKOHOB B COOTBETCTBHE C
npasoM. O6s3aTeAbHOE 5Ke IIPUMEeHeHHe 3aKOHOB B COOTBETCTBHH C IIPEAAOXKEHHBIM TOAKOBAaHHEM KaK
obmee (HOPMaTUBHOE) MPABUAO MPOMCXOAUT TOTAA, KOTAA TAKOE TOAKOBAHHE HCXOAUT OT BEPXOBHOTO
CyAQ TOCYAQpCTBa.

KoHeuHO, IOCTOSIHHOM AMAEMMO SIBASIETCSL TO, YTO 3aKOH IPUHUMAETCS B PAMKAX YCTAHOBACHHBIX
HPOLIEAYyP MHOTOYHUCACHHBIM IAPAAMEHTOM, AEIyTaTbl KOTOPBIX OBIAM M30OpPaHBI AEMOKpPATHIECKHM
Iy TeM, TOTAQ KaK IPIMeHeHHe 3aKOHA U eT0 TOAKOBAHNUe, IMelolIiee 0013aTeAbHbII XapaKTep, OrPAHIYeHO
HECKOABKMMH CYAbSIMU BEPXOBHOTO CYAQ AU KOHCTHTYLIHOHHOTO CyAd. MexAy TeM, i HCTOPHS 9Ta MOKa-
3bIBaeT, He 06513aTeAbHO 3aKOH, IIPHHATHII MapAaMeHToM (AaKe H36PaHHBIM AEMOKPATHIECKHM IyTeM,
YTO, K COXAACHHUIO, HE ABASETCS MPABHAOM), COOTBETCTBYeT IpaBy. TOrAa KaK KBAaAMUIMPOBAHHbIE U
OIIBITHBIE CYABH, €XEAHEBHO CTAAKHBAIOIIMECS C IpobAeMaMy HeOOXOAMMOCTH MOHMCKA CIIPABEAAMBBIX
pellieHnil, MOT'YT TIPaBHAbHee IIOHATh TPeOOBaHI [PaBa U IPABUABHO HCTOAKOBATb 3aKOH B COOTBET-
CTBUH C 9THM IIOHHMaHHeM. Bompoc cooTHOIeHNT HOPMOTBOPYECTBA TAPAAMEHTA 1 BEPXOBHOTO CYAQ,
KOHCTHTYIJMOHHOTO CYAQ TPeOyeT OCHOBATEABHOTO H3yUeHHU.

HeaocraTo4Ho, 9TO0BI 3aKOH IIPUHUMAACS 60ABIIMHCTBOM. TpebyeTcsi, 4TOOBI 3aKOH ellje COOTBET-
CTBOBAA IIPaBy. AASI 9TOrO UMEEeTCsI IPOLIEAYPBI eX arite KOHTPOASI AO IIPHHSTHS 3aKOHA — AHAAU3 IIPOEKTa
3aMHTEPECOBAHHBIMY AULIAMH, 9KCIIEPTAMH U FOCYAAPCTBEHHBIME OpraHaMH, o6Cy)KAeHMe IIPOeKTa Ha
PabOYHX IPYIIIAX U 3aCeAAHISIX TAPAAMEHTA, ITyOANdHOE 06 CyxAeHMe. VIMeeTcst Taloke U eX post KOHTPOAD
HOCAe IIPUHATHS 3aKOHA — KPUTHYECKUI aHAAM3 TeKCTAa YYeHbIMH, IIPAaBOIPHMEHUTEASMH, 0COOEHHO
BepxosubiM Cypom u Korcrurymonasiv CyaoM.

MBI BHAYIM, 9TO BO MHOTHX CTPaHAX BEPXOBHBIM CYAAM, TAK JKe, KAK 1 KOHCTUTYIJMOHHBIM CYAAM, COCTO-
SIIUM U3 HECKOABKHIX CYA€H, ITepeAaHbl IIOAHOMOYHS [0 OKOHYATEABHOMY TOAKOBAHIIO 3aKOHOB, KOTOpOe
HMeeT 00sI3aTeABHbIT XapaKTep. JTO pelleHHe MMeeT PArMaTHIeCKU XapakTep HeOOXOAUMOCTH OIlepa-
THBHOTO U KBAAHUIMPOBAHHOIO pelleHHs IpobAeM IPaBUABHOTO IpiMeHeHwst 3akoHOB. B Kasaxcrane
Bepxosubiit Cyp 1 Koncturyrmonnsiit Cya HapeAeHbI IIPABOM H3AABATh HOPMATHBHbIE IIOCTAHOBACHIS,
KOTOpbIe OTHECEHbI K AHCTBYIOLeMy IIpaBy. TeM CaMbIM IIPHHIJMI MAXXOPUTAPU3MA YCTYITIAET IPHHIHITY
KBaAuQHKaruy (HA30BY €ro Tak) — HecKOAbKIM CyabsiM Bepxosroro Cypa u Koncrurynmonsoro Cyaa paet-
Cs1 IIPaBO MPHHMMATh 0053aTeABHOE PEryAMpOBaHHe, 6e3 COOAIOACHHS POLIeAYp HPUHATHS 3aKOHOB Yepe3
TNapAaMeHT M36PaHHBIMK HAPOAOM ACITyTaTaMHu (XOTS K IIPAaBUABHOCTH HX BbIGOPOB MOT'YT GbITb BOIPOCHL).
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BO03MO>KHBI CUTYaLlH, KOTAQ B OOIIjeM 3aKOH COOTBETCTBYET IIPAaBOBBIM HAESIM, HO €0 IIpUMeHeHue
IpY KOHKPETHBIX 0OCTOSTEABCTBAX COOTBETCTBOBATD IIPABY He OyAeT. [T09TOMY 3aAa4elt CYAOB SIBASIETCS
ompepeAeHHe a0CTPAKTHOM HOPMBI 3aKOHA AASI IIPUMEHEHHsT K KOHKPETHOMY OOCTOSITEABCTBY, OLjeHKa
TAaKOrO [IPHMEHEHHUs TPeOOBaHIM IIpaBa U IIPHMEHEHHe B COOTBETCTBUM C TpeOoBaHmsMu mpasa. C
Y4eTOM TOT'O, YTO CyA HEIIOCPEACTBEHHO pa3OMpaeTcs C KOHKPETHBIM AGAOM, OH MOXKET Ay4lIlle OLjeHHTb
COOTBETCTBHE HOPMbI 3aKOHA IPUHIIMIIAM IIPaBa.

Tax, B KauecTBe IpUMepa MOXHO IPUBECTHU TOCTaHOBAeHHe I1aenyMa Bricimero ap6urpaxkHoro cyaa
P® or 23.07.2009 N2 60. Cr. 134(2) poccuiickoro 3akoHa 0 6aHKPOTCTBe YCTaHABAUBAET OYEPEAHOCTD
yaoBAeTBOpeHus maarexxeit. Hecmorpst Ha aTo BAC ykazaa, 9T0 «y4HThIBasI 00S3aHHOCTD apOUTPXKHOTO
YIIPaBASIIOIETO AEHICTBOBATb AOOPOCOBECTHO U PasyMHO B HHTepeCcaX AOAXKHEKA, KPEAUTOPOB U 00Ime-
CTBa, CYA BIIPaBe IPU3HATh 3aKOHHBIM OTCTYTAEHHE YIIPABASIONIMM OT O4€PEAHOCTH, IPEAYCMOTPEHHOMN
B IIyHKTe 2 cTaTbu 134 3akoHa 0 6aHKPOTCTBE, ECAU 9TO HEOOXOAUMO HCXOAS U3 LjeAelt COOTBETCTBYIOIIel
HPOIIeAYPbI 6AHKPOTCTBA, B TOM YHUCAE AASI HEAOITYIIIEHUSI THOEAM HAM IIOPYH MMYIIIeCTBA AOAKHHKA AUOO
IPeAOTBPAIEHHS YBOABHEHHS PAGOTHHKOB AOAYKHHKA 10 MX MHULMaTUBe> | 12]. BepXoBHDIii CyA CTpaHbI
HO3BOAMA CYAQM OTOMTH OT TPeOOBAHHII 3aKOHA B OLIPEACACHHBIX CAYJasIX, AASL HEOOXOAMMOCTH IIOAYUe-
HHLSL CLIPABEAAMBOTO Pe3yAbTata («1jeAeil IpoLieAypbl GaHKPOTCTBa> ), T.€. AAS COOTBETCTBUS IPaBY.

ToakoBanue 3akoHa BepxoBHbiM CyAOM IO KOHKPETHBIM AGAAM HE AGAAeT TaKoe TOAKOBAHHE aBTO-
MaTHYeCKH HOPMATHBHBIM, 00S3aTeABHBIM [P PACCMOTPEHUH AHAAOTUYHBIX CIIOPOB. Takoe TOAKOBaHHe
AOAKHO HAMTH MOAAEPYKKY CPEAH IOPHAMYECKOTO COO0IecTBa 6Aaropapst MpHBEACHHOMY 060CHOBAHUIO
AAsL Takoro ToAKoBaHUs. O6OCHOBAaHHOE TOAKOBaHHE HOPM 3aKOHA, HCXOAS M3 IPaBUABHOTO OHUMAHHS
IIpaBa, IPUAAET ABTOPUTET TAKOMY TOAKOBAHUIO.

Boaee Toro, camo ToAkOBaHHME 3aKOHA CYAOM MOXET BAeYDb ero II0CAeAyIollee KBAaAUQHUIMPOBaHHOE
TOAKOBaHHE IOPUAMIECKHUM COOOIIeCTBOM — IIPEACTABUTEASIMU IPAKTHKH U yIeHbIMU. TeM caMbIM Ipouc-
XOAWT MMOCAEAYIOIAs IPOBEPKa TOAKOBaHMSA M TPMMEHEHHA HOPM 3aKOHA CYAOM.

B 9TOit CBsA3M KAIOUEBBIM SBASETCS CIIOCOOHOCTD CyAeH, mpexkae Bcero cyaeit Bepxosnoro Cyaa, B
CBA3H C (l)aKTI/I‘{eCKI/I HOPMATHBHbBIM XapaKTEPOM HX pemex—mﬁ, IIPaBUABPHO IIOHHUMATh IIPABO, IIPABUABPHO
OLIeHUBATh COOTBETCTBIE HOPM 3aKOHA IPaBy, IIPU HEOOXOAUMOCTH BHECTH KOPPEKTHPOBKH B IIPHMeHe-
Hyle HOPM 3aKOHA B COOTBETCTBUH C [IPABHABHBIM IIOHUMAHIeM IpaBa. O4eBUAHO, AASI 9TOTO TpeOyeTcs He
TOABKO OIBIT ¥ 3HAHHE HOPM 3aKOHOB, HO U SICHOE€ IOHUMaHMe LleAeil IPAaBOBOTO PEryAMpOBaHMs, 3aTpa-
rUBaeMbIX HHTePeCOB, AOKTPHHBI ITPaBa, KOTOPAsi BBIPAXKAETCsI B TPYAAX KaK MECTHBIX, TaK U 3apyOeXKHbIX
YYEHBIX, PEIYAUPOBAHHS M MPAKTUKH 3apybexHbIX cTpaH. OAHAKO BOIPOC 3aKAIOYAETCS B TOM, MMeeT
AU CYABSI COOTBETCTBYIOIIYE CIIOCOOHOCTH ¥ YCAOBHISL AASL IOHUMAHUSI IIPaBa ¥ IIPOBEAEHIS TOAKOBAHIS
3aKOHA B COOTBETCTBUHU C IIPABOM.

IToATBepsKACHIE HAAMMHSI TAKUX CIIOCOOHOCTEMN Y CYAEH AOAXKHO IIPOUCXOAUTD Yepe3 yCTAHOBAEHHYIO
HPOLIeAY Py OTOOpa Cyaell, X OLIeHKH U IIPOABIDKEHISI AO YPOBHs cyabu Bepxosroro Cyaa. Oddexrus-
HOCTb TaKOM IIPOLIEAYPbI AACT Ha BbIXOAe 3QPEeKTHUBHDBIM Pe3yAbTaT — BbICOKOKBAAMPHUIMPOBAHHBIX U
HOPAAOYHBIX CyAeH. OIeHUTD Pe3yAbTaT MOXKHO IIO HTOTaM IIPOBEPKHU KaueCcTBa PellleHHUi TaKIX CYACH.

HepocrarouHoe 060CHOBaHME CYACOHBIX PelIeHMI BeAeT K HEIPHHSTHIO 9TUX PELIeHHUI He TOABKO
CTOPOHAMU CIIOpPa, HO U 00IecTBOM B IieAOM. Bompoc xacaeTcst AooBepust K cyaeOHO# BaacTu. HepocTa-
TOYHOe OOOCHOBaHME CYA€OHBIX PelleHHIl IPHBOAUT K BBIBOAAM O HEKOMIIETEHTHOCTH CYA€H HAH HX
MaTepHaAbHOM 3aMHTePeCOBAHHOCTH B HCX0oAe AeAd. Hu To, Hu ApyToe He KpacuT cypeit.

B aroit cBsI3H, IpH3HaBas HEOOXOAUMOCTD IIOHMMAHHS [TPABA ¥ TOAKOBAHMUS 3aKOHA B COOTBETCTBUM
C IIPaBOM, TpebyeTCsi UMETDb CyAeH, IMEIOIIHX CIIOCOOHOCTH AASI 3TOTO, 0OAAAAIOIIMX IAYOOKUMH 3HAHMS-
mu. TpebyeTcs cO3AaTh UM YCAOBHSI AASL PaOOTHI, B T.4. AOCTATOYHOE BPeMSI AASL U3YUEHHUSI MATEPHAAOB, a
TaKOKe MaTeprasbHOe obecrederre. OUeBHAHO, 3TO AOATHIL ITyTh, KOTOPBII, OAHAKO, TPebyeTcst poATH
AASL AGHCTBUTEABHOTO BEPXOBEHCTBA IIpaBa U IIOCTPOEHMs IPAaBOBOTO TOCYAAPCTBa.

CoaelicTBHe HAyKH IPH TOAKOBAHHH 3aKOHA CYAbSIMH
C y4eToM TOro, 4TO B HacTOsIIee BpeMs CYAbH KaK IIPAaBHAO, B IIEPBYIO OUepeAb H3-3a Ype3MepHO
HATPY3KH, He IMEIOT BO3MOXKHOCTH U BpeMEHHU AASL YTAYOAeHHOTO U3YYeHHUSI OTAEABHbIX [IPABOBBIX BOIIPO-
COB, TpebyeTCsl OKa3aHVe UM MOAAEPKKH B 9TOM. IIpesxae BCero aTo AOAKHBI IPU3HATh CAMU CYABH U
Bepxosnsrit Cya.
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IToaaepXy CyAbsSM AOAKHBI AABaTbh yueHble, CIel[HaAUSUPYIOIUeCs B OIPeACACHHDIX OTPACASIX ITpaBa
U, CA6AOBATEABHO, IMeIOIYe 60oAee TAyOOKHe 3HAHIS BOIIPOCOB U IPOOAEM ITUX OTPACAEH, IOHUMAIOIIHe
Iy TH pelleHns AAHHBIX IpobaeM. Kak 65140 0TMedeHO B BImeyka3aHHOM pelrenny PepepaabHOrO KOH-
CTUTYIIMOHHOTO cyAa Iepmanmu mo peAy «Sorayax, pemrenns OepepasbHOTO BEPXOBHOTO CYAQ M APYTHX
CYAOB AOAKHBI OCHOBBIBAaTbCS HAa IIMPOKOM MOAAEP)KKEe CO CTOPOHBI IIPAaBOBOM HAyKM M ONUPAThCS C
CaMOTO HavaAa Ha O6IIIHe IPEACTABACHIS O CIIPABEAAMBOCTH [4].

P. ABopxun Ha npumepe CIIIA ykasaa Ha 3HaYeHHe HAYKH IIPU PAa3BUTHHU IIPABOBBIX apIyMeHTOB,
CTaBSIIMX II0A COMHEHHe HMelollieecsl peryAupOBaHHe U CAOXMBIIYIOCS IMPAKTHKY: CHAYaAd 3TU apry-
MEHTBHI MOSIBASIIOTCSI B AyAUTOPUSIX YHUBEPCUTETOB, OIlyOAMKOBAHHBIX CTAaThSIX, IOTOM KaK apryMeHThI
IOPHCTOB II0 OIIPEACACHHBIM AGAAM B CYAAQX, IIOTOM KaK O0COOble MHEHHS CYAeH, He COTAAIIAOLIMXCS
C GOABLIMHCTBOM CyA€H, OCHOBBIBAIOIINXCSI HA CAOXKMBIIEMCSI PeT'YAMPOBAHHHU H IIPAKTHKE, TOTOM KaK
MHeHUe OOABIIMHCTBA CYAeH BO BCe YBEAMYHBAIOIIMXCS ACAAX, IOTOM KaK ITO3HIIHS, He [IOABEPIaIoIasiCs
comennio [S, c. 137]. AHaAOTWMHDIi ITyTh Pa3BUTHS IPABOBbIX APIyMEHTOB MOXHO IIPEACTABUTD Y HAC
C TeM AHIIb OTAHYHEM, YTO UTOIOBOE MX 3aKpeIAeHHEe AOAKHO OBITh B 3aKOHAX M HOPMATHBHBIX IIOCTa-
HoBAeHIIX BepxosHoro Cyaa.

IIpeacTaBasieTcs, YTO AOAXKHA OBITh CO3AQHA CHUCTEMA B3AHMOAEHCTBHS CYA€H M YYEHBIX, KOIAA
MIOCAEAHHE, BCAGACTBHE TAYOOKOTO M KOMIIAEKCHOTO IIOHUMAHIS BOIIPOCA, MOTYT BOCIIOAHHTb HEAOCTA-
IOIIfIIe 3HAHMS IepBbIX. KOHeuHO Ke, yueHbIe He AOAKHBI OpaTh Ha ce0sl POAb CYAEH, CYADH AOAXKHBI OBITH
He3aBMCHMbI IIPH OTIIPABACHHH IPaBOCYAMSL.

Co3paHMe IAOIIAAOK IO OOCYXKAEHHIO aKTYaABHBIX BOIPOCOB TEOPHU U IIPAKTHKH AOAKHO OBITH
cucTeMHOM pabotoit. Tak, Npu pasamyHbIX cyAaX (B obssareapHOM mopsake npu Bepxosnom Cyae u
06AACTHBIX CYAQX) MOTYT COBAABATbCS HAYYHO-KOHCYABTATHBHbIE COBETBl C BKAIOYEHHEM B UX COCTAB
y4eHbIX, QOPMUPYIOINX OTACAbHBIE CEKI[MM TaKMX COBETOB IIO HANpaBAGHMAM crenuasusanuu. Ilo
HHHIMATHBE CYAOB AOAKHBI IIPOBOAUTHCS ITyOAUYIHbIE 00CYKAEHHS B OpMe KOHPEepeHIUI 1 CEeMHHAPOB
KaK Ha pecIrybAMKAHCKOM, TaK M HA PEerMOHAABHOM yPOBHsX. TakuMm 06pasoM AOAXKHA OBITH CO3AAHA
MHCTUTYIIOHAABHAS CUCTeMa AOKTPHUHAABHOM TIOAAEPKKH CyAeH AAS ITPAaBUABHOIO IIOHMMAaHMA ITPaBa,
TOAKOBAHMS U IPHMEHEHHS 3aKOHOB B COOTBETCTBUU C TAKUM IIOHMMAHUEM.

Heob6xopumo, uTo6nr Bepxosusiit Cya AQA 9eTKHIT ITOCBIA AASL CYAOB O SKEAQTEABHOCTH CCBIAOK B
CyAeOHBIX pellleHIsIX Ha HAy4Hble pabOTHI, KOMMEHTAPUH, YTOObI OH II0KA3aA IIPUMEP 3TOrO B CBOMX
nocraHoBAeHwsix. Hanpumep, 8 HopmarusnoM nocranosaennu BepxosHoro Cyaa ot 29.11.2024 Ne §
«O cyaeOHOM pelleHHH [T0 AAMHHHCTPATUBHBIM AEAAM>, B LJEASIX OKA3aHHS COACHCTBUS B COOMPaHUH,
HCCAEAOBAHUH U OLIeHKe AOKA3aTeAbCTB CYA 10 AAMUHMCTPATUBHBIM A€AAM MOXKeT IIPUBA€YD K YIACTHIO
B AeAe CTIEMAAUCTA AASL AQYM KOHCYAbTaLuit (mosicHenuit). CriejHaAMCTOM MOXeT GbITh AHIIO, 06AaAATO-
Ijee CrENMAAbHBIMU 3HAHHAMH B COOTBETCTBYyIOMIel cdepe U (MAN) HABBIKAMH, B TOM YHCAE B OTAEABHBIX
OTpacAsxX npaBa (AHTIMOHOTIOABHOE, 3eMeAbHOe, HAAOTOBOE, TaMoXkeHHOe 1 Apyrue) (1. 16). ITo rpax-
AQHCKHM AeAaM TpeOyeTCs He TOABKO BBECTH AHAAOTHYHOE PEryAHpOBAHUE, HO M AKTUBHO CCBIAATBCS B
PelIEeHHMSX IO CAOXKHBIM A€AAM Ha 3aKAIOYEHHS CIIeIJMAAUCTOB B 00AACTH IpaBa.

O6ocHOBaHMe pelleHHI MHEHHEM aBTOPUTETHbBIX YYEHBIX AOAKHO IOBBICHTH Ka4eCTBO PeIleHHI.
XOTs 1 yTBEPXKAAETCS, 9TO <« [IT] paKTHKa, B CBOIO OYePeAb, B GOABIIEN Mepe CTaAA CIMTATHCS C HayIHBIMH
BBIBOAAMU. JTO IPOSIBASIETCS B yYeTe SKCIePTHBIX 3aKAIOYEHHMI, B IIPSAMOM HCIIOAb30BAHHIH TIOAOKEHHI
AOKTPHHBI B OQUILINAABHOM TOAKOBaHHH > |9 ], HAAO IIPH3HATS, YTO TaKOe IIPHMEHEHNE HayYHbIX BbIBOAOB
B CyA€OHBIX pellIeHHISX SIBASIETCSI PEAKHM SIBACHHEM.

[Iupoxoe mprMeHEHHE CCHIAOK B CYA€OHBIX pelleHHSX Ha HaydHble PAOOTHI IO TeMe CIopa AACT
HMITYABC AASL IIPEACTABUTEAEH CTOPOH CAMHMH OODAINATBCS K YIEHBIM AAS IIOAYYEHVS He3aBHCHMBIX
9KCIIEPTHBIX 3aKAIOYEHUI U UX MIPEACTABACHUS CYAY AASL OIIPEACACHIS OOOCHOBAHHOCTH HMX CCBIAKH
B UTOTOBOM pellleHHH. TeM caMbIM BOCTPeOOBaHHOCTb HAYYHOI PabOTHI AACT CTHMYA AASI IIOATOTOBKH
KaueCTBEeHHBIX HayYHBIX TPYAOB, BOCTPeOOBAHHOCTD yUeHbIX, IPHTOK MOAOABIX KAAPOB B HAyKY.

HopmoTBOpuecTBO CyAel IPH TOAKOBAaHHH 3aKOHOB
Ecrb TouKa 3peHus, 4TO MOA BUAOM TOAKOBAHUS 3aKOHOB CYAbI HHOTAQ 3aHUMAIOTCS CO3AAHMEM HOBO-
IO peryAupOBaHusl, «[IPaBOTBOPYECTBA>, T.e. B TeX CAyJasiX, KOTAA IIPX OTCYTCTBUU YETKUX HOPM B 3aKOHE
CYABI CO3AQIOT TaKKe HOPMBL, Ha KOTOpBIe OHH 3aTeM OIHUPAIOTCS IIPU NPHHATHH pellleHui. AAS HadaAa
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TpebyeTcs ONpeAeAUThCs C MOHATHAME. C y4eTOM pasAHdHs IIPaBa, KaK IIOCTOSHHO HAANYECTBYIOIIEro,
H 3aKOHA, KaK CO3AaBAeMOT0, HEOOXOANMO TOBOPHTD O «3aKOHOTBOPYECTBE> HAH «HOPMOTBOPYECTBE>
CYAOB.

ITpunsaTa TOUKA 3peHMS, YTO TOAKOBAHHE HE AOAKHO MEHSATD COAEP)KaHHe HOPM, a AMIIb PacKPhIBAaTh
UX CMBICA. BMecTe ¢ TeM packpbITHe CMBICAA HOPMbI MOKET IIPUBECTH K PasAMYHOMY MOHHMAHHIO ee
copeprxanust. Cyabl, MOHUMAS IIPABO COOTBETCTBYIONIUM 0OPa30M, MOTYT BBIXOAUTD 32 IIPEACABI TOAKY-
eMOJ1 IMU HOPMbI 3aKOHA, B T.4. IPHMEHSITh BBIIIEYKA3aHHBIA METOA contra legem. Cyabl MOTYT BAOSKHTB
B HOPMY 3aKOHA TaKOM CMBICA, KOTOPBIF, [I0 X MHEHHIO, OYAeT HAUAYYIINM 0OPa3oM COOTBETCTBOBATD
npaBy. B aToM caydae, AeliCTBUTEABHO, MOXKET CTHPATHCS I'PAaHb MEXXAY TOAKOBAHHEM 3aKOHA M CO3AAHHEM
HOBO¥ HOpMBI 3aK0Ha. [Ipu aTOM co3panme HOBOM HOPMBI MOXKHO OXKHAATDH AMIID OT Bepxosroro Cyaa, a
He HIDKeCTOSIIHNX CYAOB, T.K. HOPMa CTAHOBHUTCS TaKOBOM ITPU IIPHAAHUY el uMeHHO Bepxosubpim Cyaom
HOPMATHBHOT'O XapaKTepa — MHOTOKPAaTHOCTH AASI OYAYIIIMX AHAAOTHYHbIX OTHOIIEHHUI.

AHanorus pasa, KOTopast IPAMeHseTcs B cooTBeTcTBHH co cT. 5(2) T'K, T.e. B cAydasx, Koraa «mpasa
M 005I3aHHOCTH CTOPOH OIIPEACASIIOTCS ICXOASI M3 OOIIMX HAYaA U CMBICAA IPAXKAAHCKOTO 3aKOHOAATEAD-
CTBa 1 Tpe6oBaHMit AOGPOCOBECTHOCTH, Pa3yMHOCTH H CIIPAaBEAAUBOCTH (RHAAOTHS IIPaBa) », HCXOAAMAS
ot Bepxosroro Cyaa, 06AasaeT 06513aTeABHbIM XapPAKTEPOM AASL HEDKECTOSIIINX CYAOB.

«Cya, — ormevaan eme B 70-e rr. mpomaoro Beka C. H. Bpatycs u A. B. Benrepos, — npumMeHsis aHa-
AOTHIO, CO3A2eT HOPMY KaK OCHOBY PellleHHUs AeAa AASL AAHHOTO KOHKPETHOT'O CAyYasi, CXOAHYIO C APYToH
HOPMOI1, IIpU [PYMEHEHNH AHAAOTHH 3aKOHA HAM HOPMY, OIMPAIOIIYIOCS Ha OOIjye MPUHIIUIbL, IPU
IpUMeHEeHHH aHAAOTHH IpaBa. EcAu mpuMeHseMoe CYAOM ITOAOKeHHE CTAHOBHUTCS IPABUAOM, KOTOPBIM
PYKOBOACTBYIOTCSI APYTHE CYABI IIPH Pa3pelleHNH TAKUX CIIOPOB, H €CAU 3TO IPABHUAO BOCIIPOU3BOAHTCS B
IIOCTaHOBACHMSAX ITA€HYMOB BEPXOBHBIX CYAOB HAM IIEPBOHAYAABHO POPMYAUPYETCS UMU U AQHHBIM ITpa-
BHAOM PYKOBOACTBYIOTCS CYABI B CBOEI A@STEAbHOCTH, TO HeT HUKAKHMX OCHOBAHHI OTPHUIIATh TEM CaMbIM
B 9TOM CIIELMAABHOI 06AACTH [PABOTBOPYECKOe 3HAYeHHe CyAeOHOI npakTuku> [ 13, ¢. 30].

Ecau cyp B cBoeM pemmenun Aumb nepedpasupyeT HOpMY 3aKOHA, TO 3A€Ch OYEBUAHO HU O KaKOM
TOAKOBAHUHM, 2 TeM 0OAee HOPMOTBOPYECTBE pedb He HAET. B TakuX CAyYasx IPOMCXOAHMT IIPOCTOE
AyOAMpOBaHIe HOPMBI 3aKOHA. Takoe 4acTO MPOUCXOAUT B HOPMATHBHBIX IIOCTAHOBACHISIX BepxoBHOTO
Cyaa. Ecau Takoe mepedpasupoBaHie HOPMbI IPUBOAUTCSE 6€3 LIeAU [IPeACTABUTD CHCTEMHOE PACKPbITHE
OIIPEAEACHHOTO PEryAUPOBaHMs, TO OHO MeeT OIPaHHUYEHHYIO LJeHHOCTD, T.K. 3Ta HOPMa yKe UMeeTCs B
3aKOHe.

OT HWKECTOSIIUX CYAOB MOXHO OXKHAQTh AHMIIb KasyaAbHOE TOAKOBaHMe HOPM 3akoHa (B pamkax
PAaCcCMOTPEHHS ONPEACACHHOTO A€AQ), X KOHKpeTnsauuio. HampuMep, oTMedaeTcs, 4To IpUMeHeHHe
HODPM, COAEPYKAIHX OL}eHOUHBbIE IOHSATHS, BO3MOKHO AHIIb IIPU YCAOBHH MX KOHKPETH3aLHH CyAOM [ 13,
c. 21]. ToakoBanwue cyaa 6yaeT 06AaAaTh HOPMATUBHBIM XapPaKTEPOM AHIIb IIOCAE €TO yTBEPXKAeHHs Bep-
xoBHBIM CypoM. ToakoBaHIe, He UMelOIee 00I3aTEABHBII AAST APYTHX CYAOB XapaKTep IIPY paspelleHun
AHAAOTHYHBIX ACA, He MMeeT HOPMATHUBHBIN XapaKTep U He MOXeT CYUTATbCS CO3AAHMEM HOBOM HOPMbI
(3axoHa).

ITpumepom 3akoHOTBOpUYECKOH aesTesbHOCTH BepxosHoro Cyaa sBasercs Hopmarmsroe mocra-
HoBAeHue N¢ 6 or 07.07.2016 «O HeKOTOPBIX BOIIPOCAX HEAEHCTBUTEABHOCTH CAEAOK M IPHMEHEHUH
CYAQMH IIOCA@ACTBHI UX HEAEHCTBUTEABHOCTH > . AaHHBIM HOpMaTHBHBIM IIOCTAHOBAEHHEM B 3aKOHOAQ-
TeAbcTBO Kasaxcrana 6bIA0 BBEAEHO A€AEHHE CAGAOK HA OCIOpHMble M HUYTOXHbIe, X0Ts1 'K Ha Bpems
npunATus HopMaTHBHOrO MOCTAaHOBAGHUS ellle TAKOTO AGACHHS He 3HaA. AMIIb Yyepe3 IIOAroaa 3aKOHOM
«O BHeCeHMH U3MEHEHHII U AOTIOAHEHHUI B HEKOTOPble 3aKOHOAATeAbHbIe akThl Pecrry6anku Kasaxcran
II0 BOIIPOCAM COBEPIIEHCTBOBAHMUS IPAKAAHCKOTO, GAHKOBCKOTO 3aKOHOAATEABCTBA U YAYUIIEHHS YCAO-
BHI AASL IPEATIPHHUMATEABCKOM ASITEABHOCTH> OT 27.02.2017 Takoe aeaenue B 'K 6b140 BBepeHO.

Eme oamnmM mpumepom 3akoHOTBOpYeckoil aesTeabHOCTH Bepxosnoro Cyaa sasasercs Hopwa-
THBHOe 1ocTaHoBAeHHe N2 2 oT 10.07.2008 «O HeKOTOpHIX BOIPOCAX MIPUMEHEHH 3aKOHOAATEAbCTBA
O TOBapHINECTBaX C OIPaHUYEHHON U AOTIOAHMTEABHOM OTBETCTBEHHOCTHIO>». B cooTsercTBuM C 1. 15
panHOro HOpMaTHBHOTO OCTAHOBAEHNS, <«[I1]OAHOMOYHS €AMHOAMYHOTO MAM KOAAETHAABHOTO HCIIOA-
HHUTEABHOTO OpraHa TOBAPHIECTBA [0 UCTEYeHHH CPOK, Ha KOTOPBIA OHM 6bIAM u36paHbl (Ha3HAYeHbl),
IPOAAEBAIOTCSI HA CPOK AO IIPHHATHSI OOLIEM COOpaHHeM YYaCTHHKOB COOTBETCTBYIOLIEIO pelleHHs,
€CAU HHL OAHA U3 CTOPOH He II03AHee IIOCAEAHETO Pabodero AHS A0 HCTEUEHHUsI CPOKA ACHCTBIS TPYAOBOTO
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AOTOBOpa He YBEAOMHAA O IIPEKpallleHuH TPYAOBBIX OTHOMeHuit>. B 3akone «O ToBapumecTBax ¢ orpa-
HUYEHHO!N U AOTIOAHUTEABHON OTBETCTBEHHOCTDIO» TaKOe IIOAOKEHHE OTCYTCTBYET, A AUIIb YKA3aHO B
YaCTH CPOKA IOAHOMOYHIA, 9TO «[4]A€HBI HCTIOAHUTEABHOTO OPraHa H30HparoTCs 06muM cobpaHueM Ha
YCTAaHOBAGHHBIIT CPOK, HO He 6oaee w1ty AeT> (cT. 51(3)). Bepxosusiit Cya BBeA HOBOe peryAUpOBaHHeE,
AETICTBUTEABHO HY)XHOE AASI TPAXKAAHCKOTO 060poTa.

Haao mpushars, uto Bepxosubiit Cya, IpuHHMAs 00si3aTeAbHbIe AASL APYTHX CYAOB PelLIeHHs, B
KOTOPBIX OH TOAKYeT HOPMY 3aKOHA, BBIXOAS 32 e PaMKH, CO3AaeT HOBYI0 HOpMy. O6s13aTeAbHOCTD pelre-
Huit BepxoBroro Cyaa AASL ADYTHX CYAOB BBITEKAeT U3 TPeOOBAHUS O COOAIOACHHH UMH €AMHOOOpasHst
CyAe6HO# PaKTHKH, eAMHOO6Pa3us B «TOAKOBAaHUHU M MPUMEHEHUU CyAAMU HOpPM mpaBa» (cT. 438(6)
(3) I'TIK). O4eBUAHO, 9TO B AOCTHIKEHHH TAKOTO €AMHOO6Pa3Ks rAaBHYI0 PoAb HrpaeT Bepxosmbiit Cyp,
IPYHUMAsI He TOAbKO HOPMATHBHBIE TOCTAHOBAEHMS, 00sI3aTeABHbII XapaKTep KOTOPBIX OAHO3HAYEH, HO
U pellleHHs IT0 KOHKPETHBIM AeAaM. TakuM o6pa3oM caeayeT IpusHATh GpaKTUYECKH 3aKOHOTBOPYECKYIO
AeareabHOCTh Bepxosroro Cyaa.

ITpu 5TOM HAAO IIOHMMATD, YTO EAMHOOOpa3ie CyAeOHOI IPAKTUKU He O3HAYAET ee ABTOMATUIECKYIO
BepHOCTb. CyAbI 110 KOHKPETHBIM A€AAM MOTYT U AOAXHBI OTXOAUTbH OT TaKOTO €AMHOOOpasus, ecAn
yOeKAEHBI B TOM, YTO OHa HempaBuAbHas. HecooTBeTcTBHe CyAeOHOTrO pelneHUst CyAeOHOM IpaKTHKe
(eanHOO06pa3nIo) He MOXKeT GBITH CAMOCTOSTEABHBIM OCHOBAHHEM AASL OTMEHBI TAKOTO CyAeGHOTO pere-
HMS, €CAU OHO IIPAaBHABHOE M COOTBETCTBYET IIPaBYy.

Hipkecrosiiue Cyabl CAEAYIOT ITO3HIIUSIM BBILIECTOSIIIIX CYAOB, 0cobeHHO BepxoBHoro Cyaa, B CBS3H
C UX yTHAMTAPHOM TOYKOM 3PEHHs O HeOOXOAMMOCTH COXPAHEHHs BbIHECEHHBIX MMH PeIleHUH B CHAE.
CooTBeTCTBHE pelleHHs CYAA TIO3UIIUHY BBIIIECTOSIIUX CYAOB AA€T ONPEACACHHbIE FAPAHTHU COXPAHEHHS
B CHA€ AQHHOTO pelreHust. IIpy 9TOM HeT HUKAKKX OTPAaHHUYEHHUI AASL TOTO, YTOOBI CYABI IIPU BbIHECEHUH
PeIleH it CCBIAAAYICh B MOTUBUPOBOYHOM YaCTU He TOABKO HA 3aKOHbI M MHbIe HOPMAaTHBHbIE aKThI, HO U
Ha nocraHoBAeHHs: BepxosHoro Cyaa (BOSMOXXHOCTD 4ero, BEpOSTHO, MOXXHO IIPSMO IPEAYCMOTPETD B
3aKOHe).

Heo6x0AMMO, OAHAKO, TOHUMATB, YTO €CAH HIDKECTOSIIINE CYABI He COTAACHBI C PEryAHPOBAHHEM H
peleHusIMH, HCXoASIUME OT Bepxosroro Cyaa, TO HCXOAS U3 IIPUHITUIIA HE3aBUCUMOCTH CYACH M IOA-
YHUHEHHS] UX TOABKO IIPaBY, OHU MMEIOT IIPABO OTOMTH OT CAOXKUBIIEHCS IIPAKTHKH, AAB COOTBETCTBYIOLIee
000CHOBaHIe CBOEMY PELIeHHIO.

3akarouenne

ToAkoBaHMe HOPM 3aKOHA B COOTBETCTBHH C IIPABOM, TaK e, KaK U IPHHSTHE 3THX HOPM, IlePeAAETCSI
B PYKH AIOA€#1, KOTOPbIe OCHOBBIBAIOT TAKOE TOAKOBAHME Ha CBOEM Cy6heKTUBHOM IOHMMAHUH IPaBa, a
3HAYMT, MOI'YT OMMOAThCS. BCAGACTBUE 9TOrO MMeETCsl PHUCK, YTO B UTOTe MBI MOXKEM IIOAYYHM TOAKO-
BaHIe, KOTOPOe IIPaBy He COOTBETCTBYeT. B 9TOI CBS3M BOXKHO 00eCrednTd, YTOOBI TOAKOBAHHE OBIAO
IIPABHABHBIM U 00€CIIeYHBAAO TAKOE COOTBETCTBHE.

VIMeroTcst BbICKA3bIBAHMUSI, YTO HAEHU IIPaBa SIBASIOTCS CYOBEKTHBHBIMU U KOKABIA MOXKET IIOHUMATb
HX [T0-Pa3HOMY, YTO IOHMMAHHe CIIPABEAANBOCTH KaK CyTH IIPABA TOXeE MOXXET BOCIIPUHMMATHCS KASKABIM
HCXOAS U3 CBOero cobcrBenHoro nonumanus. OpHako, caeayer coraacutbcs ¢ AL AMAEHKO, KOTODBIi
OTMeYaeT, 4To «[c]mpaBepAnBocTb KOHKpeTHa. OHA IPUBS3aHA K HCTOPHYECKOMY MOMEHTY ofIiecTsa
C COCTOSIHHEM €rO KyABTYpBI, IIPaBa, PEAUTNH, IIOAUTUKY, SKOHOMHKH, HPaBCTBEHHOCTH, PACCAOEHHS
obmectBa> [9]. Hapo Takxe COTAQCHTBCS C HAM B TOM, YTO <« [T]aKue MOHSTHS, KaK AOGPOCOBECTHOCTS,
CIIPABEAAMBOCTD, 3A0YTIOTPEOACHHE TIPABOM U AD., IMEIOT OCHOBOIIOAATAIOINYI0 OOBEKTHBHYIO OCHOBY B
BUAE CAOKMBIIUICS U OAOOPsIeMOiT 001[eCTBOM IIPAKTHKH, COOTBETCTBHS HPABCTBEHHBIM YCTOSIM 001Ire-
CTBA, IPHHSATHIM IPUEMAM TOAKOBAHHS - BCE 9TO AOAXKHO IPHUCYTCTBOBATH B CyObEKTHBHOM TOAKOBAHHH
IpaBoNpUMeHuUTeAs, 6€3 4ero ero pemenue 6yaet cyobekTuBucTCKEM>» |9 ]. TeM caMbiM UMEIOTCS 06bek-
THUBHbIE KPUTEPUHU OIIPEAEACHHUS [IPaBa, CIPABEAAHBOCTH.

Tak, 06’beKTHBHO 1 TAO0OAABHO OOIIENPHHSTO IIOHUMAHHE TOTO, YTO YOUACTBO, BOPOBCTBO U MOLIEH-
HUYECTBO SIBASIIOTCS IPHMEPAMH HeIIPHEMAEMOTO, IIOPUI}AEMOTO U HAKA3bIBAEMOTO IIOBEACHHS. 3HAYUT
HeOOXOAMMO OpaTh 32 OCHOBY 1]eHHOCTH, OOAAAQIOIie YHHBEPCAABHBIM XapaKTEPOM, a He IIPUCYIjie
TOABKO OTAGABHOMY 061jecTBy. OpHEHTHPOM, HapUMep, MOT'YT BBICTYIaTh Beeobimast Aekaaparus mpas
yeAoBeka, EBpomeiickas KOHBEHIMS O MpaBax YeaoBeka (k kotopoit Kasaxcran Bce eme He IpHcOeAH-
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HHIACS 110 HEN3BECTHbIM HaM IIPMYMHAM), IPU3HAHHDbIE KOMMEHTApUH K HUM. B cdepe wacTHOTO mpasa
MOJXHO OPHEHTHPOBATDHCH, HAIIPUMEDP, Ha YHHUBEPCAADPHbBIE HPI/IHLII/IH])I MEXAYHaApOAHBIX KOMMEPYECKHX
aorosopos (ITpunnunst YHUAPYA). B atom caydae 6yaeT yBepeHHOCTD B TOM, 4TO TOAKOBaHHe HOPM
3aKOHA U UX IIPIMeHeHHe OYAeT COOTBETCTBOBATD IIPABY.

Ceilyac Kak HMKOTAQ MMeeTCS BO3SMOXKHOCTb CBEPHUTb MMelollleecs B ONPEAeACHHOM TOCYAAPCTBe
peryAupoBaHUe — ero 3aKOHBI U CyA€OHYIO IPAaKTHKY, C TAOOAABHO IIPU3HABAEMbBIMHU OOIeCTBEHHBIMU
neHHocTaMU. [loAyyenue MrHOBEeHHON MHPOPMAIIMY Yepe3 CeTb HHTEPHET O PeryAMPOBAHHM B APYTHX
CTpaHaX, TUIIOBBIX AOKYMEHTAX, 0ObI9aAX, PEKOMEHAAITUAX MEXXAYHAPOAHBIX OPTaHU3aIUi, KOHBEHIUAX,
HAy4HBIX Pa3paboOTKaX A2eT BO3MOXHOCTb IIPOBEPHTb YPOBEHb COOTBETCTBHUSI 3AKOHOB M CYACOHOI
IPaKTUKU TOCYAQPCTBA 9TOM Aydlllell IIPAaKTHKe, T.e. IPaBy. TpebyeTcst ANIIb IIPOBOAUTH 3Ty paboTy Ha
ITOCTOSHHOM M CUCTEMHOM OCHOBE.

A K. Kaldybayev, Associate Professor of the Caspian University, the High Law School “Adilet”,
candidate of jurisprudence, LL.M. (Astana, Republic of Kazakhstan): Interpretation of legal
norms in accordance with the principles of law.

The article considers approaches to the interpretation of legal norms. The relevance of the topic
is related to the requirements of correct understanding and application of legal norms. The subject of
the study is the distinction between the legislation as a subjective category and the law as an objective
category, as well as a proposal for the interpretation of legislation in the light of the requirements of the
law, including through the application of the contra legem interpretation approach. The purpose of the
study is to formulate proposals for changing the current regulation and the established understanding
of the interpretation of legal norms. To achieve the goal of the study, both general scientific and specific
scientific research methods were used. The novelty of the article lies in the fact that for the first time and
systematically it is proposed to proceed primarily from the requirements of the law, and not the letter of
the legislation when interpreting the relevant norms. The main conclusions include the need to improve
the regulation and practice of interpretation by the courts, including through the active assistance of
science.

Key words: legislation, law, interpretation of legislation, application of legislation, courts, science, contra
legem, Constitution, justice, principles of law.

A.K. Kaappi6aes, Jpiser> sxorapsi 3aH Mexre6i, Kacnmit yanBepcureri acconuarusri npo-
deccopsy, 3.r.k., LL.M. (Acrana, Kazakcran Pecr[yﬁuncacm): KykpIK KaruaaTTapbiHa CoMiKeC 3aH,
HOPMAaAApPABI TYCiHAIpY.

Maxanapa 3aH HOpMaAapABL TYCIHAIPY Tociapepi KapacThIPbIAAABL TaKbIPBIITHIH ©3€KTiAIri 3aHADI
AYPBIC TYCIHY >X9He KOAAQHY TaAaNTapbIMeH OaiAaHBICTHL 3epTTey IoHI — CYOBeKTHBTI KaTeropust
periHaeri 3ay nen 0OBEKTUBTI KaTeropus peTiHAETi KYKbIKTBIH apaXkiriH a>XpIpaTy, COHAAM-aK 3aHAAPABI
3aH TAAANTAPBI TYPFBICHIHAH, OHBIH ilmiHAe contra legem TociAi apKBIABI TYCIHAIPY YCBHIHBICHL 3epTTeYAiH
MakKcaThl — KYKBIKTBIK HOPMAAapAbl TYCIHAIpY OGOMBIHIIA KOAAQHBICTAFBI PETTEYAL JKOHE KAABIITACKAH
TYCiHIKTi ©3repTy. 3epTTey MaKCaThIHA XEeTY YIIiH 5Ka AITbI FRIABIMH )KOHE aPHAMBI FRIABIMU 3€PTTeY dpicTepi
KOAAQHDBIAABL. MaKaAaHbIH >KaHAABIFBI OIpiHIII peT >KoHe KyHeAl Typae THICTI HOpMaAapAbl TYCIHAIPY
Ke3iHAe 3aHHBIH dpIliHEeH eMec, €H aAAbIMEH 3aH TaAANTapbIHAH IIBIFY YCBIHBIAYAQ. Herisri KopbITBIHABIAQD
COTTApABIH, OHbIH illliIHAE FHIABIMHBIH 6eaceHAl KeMeri apKbIABI TYCIHAIPY T9>1<ip1/16eciH JKOHE peTTeyAl
JKETIAAPY Ka>KeTTiAIriH KaMTHADL

Tyiiin cosdep: 3aH, KYKbiK, 3aH0bt mycindipy, 3anHuiy KoAdanviAybl, commap, aviavim, contra legem, Kon-
cmumyyus, 20irdix, KyKvix nputyunmepi.
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The paralysis of the Appellate Body has disrupted the appellate review process in Word Trade Orga-
nization (WTO) dispute settlement system, undermining the ability of the members to resolve trade
disputes. In response, some members introduced appellate arbitration through the Multi-Party Interim
Appeal Arbitration Arrangement (MPIA) in 2020. Given Kazakhstan’s participation in the WTO, this
article aims to examine Kazakhstan’s approach to the Appellate Body dysfunction and evaluate the proce-
dural features, advantages, and limitations of appellate arbitration and its implications for Kazakhstan. To
achieve this, the study employs general scientific, dogmatic, statistical, and legal interpretation methods
to assess Kazakhstan’s role in WTO dispute settlement and its potential engagement with the MPIA. The
study focuses on Kazakhstan’s stance on international trade disputes, particularly its engagement with the
WTO’s dispute settlement mechanism as a subject. As a key aspect of its novelty, this article offers a com-
prehensive analysis of Kazakhstan’s position regarding the MPIA, emphasizing underexplored factors,
considering its trade partnerships, historical participation in disputes, and broader economic strategy
within the WTO framework.

The conclusion is that, while appellate arbitration offers a pathway to resolve disputes and enhance
fairness in the WTO system, the analysis suggests that Kazakhstan has stronger reasons to refrain from
the MPIA membership. Key factors include the absence of Kazakhstan’s major trading partners — such as
Russia and China — among the MPIA members and Kazakhstan’s ‘passive role’in WTO disputes, mainly
presented as a third party. Additionally, Kazakhstan’s transition out of ‘special and differential treatment’
eligibility diminishes the practical benefits of MPIA membership. Instead, the article argues that Kazakh-
stan could adopt a strategic approach by joining ad hoc appellate agreements only when the risk of being
involved as a party to the dispute occurs, thereby protecting its interests.

Keywords: WTO, Appellate Body, dispute settlement, MPIA, international trade, reform, trade stability.

Introduction

For nearly a decade, the Republic of Kazakhstan has been actively navigating the complexities of inter-
national trade as a member of the World Trade Organization (‘WTO”). Among the key challenges faced is
ensuring effective participation in the WTO’s dispute settlement mechanism, particularly regarding access
to appellate review. This issue has become increasingly pronounced following the paralysis of the WTO
Appellate Body — widely regarded as the “crown jewel” of the organization - since 10 December 2019 [2].

In response to this crisis, some WTO members introduced an alternative mechanism in 2020:
appellate arbitration under the Multi-Party Interim Appeal Arbitration Arrangement (‘MPIA’) [2].
After the clash of the Appellate Body the European Community including Canada [3] and Norway
[4], introduced the MPIA or appellate arbitration as a first aid to restore legal dispute resolution as a
guarantee for international trade flow. This mechanism was designed as a temporary solution to provide
appellate review for disputes among consenting WTO members, thereby addressing the gap left by the
non-functional Appellate Body.

© L.P. Sayenko, 2025
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The MPIA, highly effective yet far from perfect, is based on Article 25 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes [2]. Article 25 provides parties with the option
of resorting to alternative dispute resolution mechanisms through agreed procedures, including appeals.
Previously, arbitration existed as an alternative to panel proceedings, and disputing parties could resort
to it at any stage of the dispute. However, appellate arbitration represents a new practice for countries.

The MPIA marks a significant departure from the traditional WTO dispute resolution process.
Under this agreement, participating countries follow a two-step procedure: first, they engage in arbitra-
tion to resolve the dispute at the appellate level, and second, they agree to comply with the decision of the
arbitral panel [2]. The mechanism is temporary and will remain in effect until a long-term solution to the
Appellate Body crisis is found. While the MPIA is not a permanent solution, it reflects the commitment
of some WTO members to uphold the principles of international trade and resolve disputes within a
rules-based system, even in the face of unprecedented challenges.

The MPIA, which was created as an ‘emergency remedy’, did not become a pillar for WTO crown
jewellery. The participating Members, currently 54 out of the 164 WTO Members [13], stated that they
intend to use arbitration under Article 25 of the DSU ‘as long as the Appellate Body is not able to hear
appeals of panel reports in disputes among them due to an insufficient number of Appellate Body mem-
bers’ This means that the MPIA will function until the Appellate Body remains dysfunctional.

During the 13th Ministerial Conference WTO Members agreed to come to a solution by the end of
2024. However, no agreement was reached by that deadline and the MPIA remains in force. Although
the interim decision was not universally well accepted by all WTO members and experts, the system
functioned as intended: WTO members have an option to appeal the panel report.

Despite the operationalisation of appellate arbitration and its issuance of initial decisions, the Repub-
lic of Kazakhstan has yet to declare its position on joining this initiative. As a member state with growing
involvement in international trade, Kazakhstan’s decision on whether to engage with this alternative
framework is of considerable significance. The choice will reflect its broader strategy in navigating the
evolving landscape of global trade governance and safeguarding its national interests within the WTO
framework. Nevertheless, the question remains as whether the rest WTO Members, including Kazakh-
stan, have benefit of joining the MPIA.

1 Prospects for Restoring the Functionality of the WTO Appellate Body

Like any initiative within the international community funded by the budgets of sovereign states,
the WTO Appellate Body has not escaped criticism. Established in 1995 and initially regarded as the
“crown jewel” of the WTO [1, p.2], the Appellate Body interrupted the automatic issuance of reports
and introduced a mechanism for correcting legal errors in the interpretation and application of WTO
Agreements [, p. 45]. However, the U.S. raised complaints about the overreach of authority, delays in
dispute resolution, issuance of advisory opinions unnecessary for dispute resolution, review of factual
issues, and members continuing to serve beyond the expiration of their terms. While these allegations
sparked criticism, some were subsequently clarified [ S, p. 45]. For instance, delays were attributed to the
complexity and intricacy of the disputes, the unintelligibility of parties’ submissions, and ambiguities
regarding the timing provisions in dispute resolution procedures [6, p. 2].

While the allegations sparked criticism, some were subsequently clarified. For instance, delays were
attributed to the complexity and intricacy of the disputes, the unintelligibility of parties’ submissions, and
ambiguities regarding the timing provisions in dispute resolution procedures [, p. 46, 48]. Former Chair
of the Appellate Body, Peter Van den Bossche, who worked in the Secretariat of the WTO Appellate Body
from 1997 to 2001 [ 7], refuted allegations of “ultra vires”, abuse of power, actions, asserting that members
consistently adjudicated cases within their mandated boundaries [8, p.14]. This perspective aligns with
the stance of other former Appellate Body members, emphasizing adherence to the scope of authority
prescribed under WTO agreements.

The problem also arises out of the lack the WTO members sharing their view on the problem. Some
Members, including Kazakhstan, have avoided directly criticizing the practices of the Appellate Body
and have refrained from articulating a clear stance on the matter. Instead, their response has been largely
limited to advocating for the reinstatement of the Appellate Body [9]. These members argue that the
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Appellate Body, as a mechanism established to ensure the fulfilment of obligations under WTO agree-
ments, plays a critical role in maintaining the efficiency of the WTO. Its continued dysfunction not only
undermines this efficiency but also casts doubt on the organisation’s capacity to uphold an international
trade system grounded in clear and predictable rules. The absence of a functioning appellate mechanism
has increased the likelihood of unresolved appeals, discouraging parties from pursuing early resolution
of disputes [10, p.5].

The ongoing efforts within the Molina’s process to restore the functionality of the WTO Appellate
Body, which are currently coordinated by Ms. Usha Dwarka-Canabady of Mauritius [11], have thus far
been unsuccessful [10]. Extensive consultations and discussions involving representatives of various
WTO member states have revealed profound disagreements among key trading partners. One of the pri-
mary challenges in the negotiations lays in the lack of a unified vision regarding the institutional reforms
and procedural changes necessary for the Appellate Body’s revival.

Given the nature of these disagreements and the continued inability to reach consensus on an appel-
late mechanism by the end of 2024 [12], it is unlikely that an agreement to reinstate the Appellate Body
will be achieved in the near future. This, in turn, poses significant risks to the WTO dispute settlement
system, which continues to operate in a diminished capacity, failing to fully protect the rights of member
states. In this context, it is prudent to consider the advantages offered by an alternative — the MPIA.

This mechanism, established as a temporary measure, enables participants to resolve appellate dis-
putes using procedures similar to those employed by the Appellate Body [13]. Participation in the MPIA
provides an opportunity to maintain predictability and stability in dispute resolution despite the ongoing
crisis resulting from the Appellate Body’s dysfunction [14].

2 Advantages of the MPIA in the Context of the Republic of Kazakhstan

The aim of the MPIA was to create an ‘experimental’ mechanism that would help to find solutions
to the problems [15] that caused the crisis [16]. These problems were identified in the reports of the
US representatives [17], which are the preconditions for the suspension of the Appellate Body. Conse-
quently, on 30 April 2020, the MPIA was established, open to accession by any interested WTO member.
Pursuant to Article 25 of the Understanding on Rules and Procedures Governing the Settlement of
Disputes (DSU), 54 countries — excluding the Republic of Kazakhstan — have agreed to refer appeals to
arbitration; 110 Members refrained [13].

This mechanism was initiated by the European Union, which is endeavouring to restore the Appel-
late Body. In 2019, when it became clear that the appointment of new judges was not to be expected,
jointly with Norway [4] and Canada [3] the European Parliament has expressed its firm position against
appealing to a dysfunctional institution and presented the Interim Appeal Arbitration Arrangement.
In May, the European Commission was authorised to engage other WTO Members in establishing an
interim appeal solution for dispute resolution. The Council endorsed the Commission’s approach. The
European Commission presented a draft joint communication, including the WTO interim appeal arbi-
tration agreement, to the EU Trade Policy Committee. The proposal was then swiftly submitted to the
EU Council for authorisation, demonstrating a coordinated effort to address the WTO Appellate Body
crisis [15]. The background which led into the development of the MPIA as an experience, were the
trade agreements concluded by the EU and its partners. For example, such arbitration mechanisms are
included into Association Agreement with Georgia [20, p. 146], Partnership Agreement with Armenia
[21, p. 111], Comprehensive Economic and Trade Agreement (CETA) with Canada [22] and Economic
Partnership Agreement with Japan [23]. Nevertheless, these arbitration models differ from that one
which was developed in the MPIA. For example, the procedural adaptability, including deadline exten-
sions, which are to be discussed below, was not part of earlier agreements with Canada or Norway.

On the global level the interim measure was discussed first during the World Economic Forum in
Davos, where 17 WTO Members pledged to work together in this direction [24]. On 30 April 2020, the
WTO Secretariat, upon Member States’ request, circulated the Multi-Party Interim Appeal Arbitration
Arrangement (MPIA), which took effect on the same date. The initiative was also supported by the qual-
ified publicists with experience of working within WTO law and Appellate Body, including Peter Van
den Bossche, former member and Chairman of the Appellate Body, and Thomas Cottier, current MPIA
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arbitrator. They write about appellate arbitration as an opportunity to ‘test’ all available and emerging
ideas. The best of them are supposed to be used theoretically to ‘unfreeze the institution.

Initially the interim measure had to be performed through the identical bilateral agreements, but later
the parties agreed to the one document authorising the possibility of appeal in the arbitration process [25].
Although the MPIA is based on an arbitration model, it keeps the automatic binding nature of reports.
Consequently, a few questions are raised about the legal nature of the MPIA. The main feature of the
MPIA is that the agreement is not a new multilateral deal. On the contrary, the MPIA in accordance with
its preamble operates directly within the multilateral DSU itself by authorising individual arbitrations.

The MPIA offers several advantages, including the ability for arbitrators to “streamline proceedings
[1, para. 12]” For instance, arbitrators can reduce the maximum time for case review to 90 days if justi-
fied. Additionally, the mechanism allows for limitations on the word count for written submissions and
the time allocated for oral statements during hearings. First, this restores the opportunity to appeal deci-
sions. Second, it addresses an issue that frustrated members of the Appellate Body — unclear and overly
lengthy submissions by parties. Third, decisions are reached promptly, minimizing uncertainty. Another
important feature of the MPIA is the application of Articles 21 and 22 of the DSU mutatis mutandis to
arbitral decisions [18]. Article 21 provides a mechanism for monitoring the timely implementation of
recommendations and decisions. If recommendations are not implemented, Article 22 allows for com-
pensation or the suspension of concessions. By opting for arbitration, parties retain the benefits offered
by the WTO Dispute Settlement Body [19].

Scholars call the MPIA a ‘novel, opt-in mechanism’ that works procedurally and acts as an ‘exclusion-
ary club’ offering benefits to members, though any country can join [26]. Unlike other proposed reforms
that seek comprehensive changes to the WTO dispute settlement mechanism, as a temporary solution
to the WTO Appellate Body crisis, aiming to preserve the two-tier dispute settlement system, the MPIA
operates under Article 25 of the DSU. The MPIA allows ad hoc arbitration tailored to the needs of the
disputing parties. The arbitration process itself is permitted by Article 25 [18]. It provides that parties
may, if they wish, choose arbitration for WTO disputes. Since there is no express prohibition of appeal
under the terms of this procedure, it is possible not only to review the decision but also to appeal.

The initiation of appellate arbitration begins well before a party expresses dissatisfaction with a ruling.
To start the procedure both of the parties should be MPIA participants or, if a party is not a participant,
it should claim its joining. This is prescribed in order not to influence the parties’ decision to initiate the
process and not to deprive the other party of the right to peal since the mutual consent is required [27,
p-34]. When submitting a dispute to a panel, parties initiating the dispute must conclude an arbitration
agreement [13]. A notable advantage of this process is that parties can nominate arbitrators from their
own countries. This policy supports balancing the interests of developed and developing countries,
fostering the training and preparation of skilled legal professionals and trade law experts in regions with
varying levels of economic development. Such an approach prevents the monopolization of knowledge
in high-income regions and promotes the integration and development of the least developed countries
within the global trade system [29]. For Kazakhstan, a country with relatively recent WTO membership,
this policy presents a valuable opportunity to build a pool of domestic legal professionals with substantial
experience in trade dispute resolution.

The MPIA also introduced innovation which expresses in pool of arbitrators consisting of ten experts
in international trade law with the option to later add more if all Members agree [2]. From the pool of
ten, three arbitrators will be chosen for each trade dispute through a rotation system, meaning that the
arbitrators are chosen in turn from the pool of available experts rather than having the same individuals
chosen repeatedly to maintain fairness and ensure a long-term solution. The pool of arbitrators provides
significant advantages over ad hoc arbitration. It fosters sustainable cooperation among WTO Members,
ensuring a more consistent and cohesive approach to trade disputes. By establishing a permanent body of
experts, the pool may help avoid the fragmentation, ensuring systematic treatment of disputes. This con-
sistency may reduce the risk of arbitrary decisions and bolsters confidence among Members, reinforcing
trust in the WTO’s dispute resolution system.

After establishment of the panel the parties have 60 days to notify the panel of the their intention
to use the MPIA appeal arbitration mechanism. For that purpose they have to fill the template provided
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in Annex 1 to the MPIA no later than ten days before submitting the final report to other Members for
familiarity as it allows time for translation into the WTO’s three official languages in three weeks [28].
After receiving the request from the parties the panel will suspend the proceeding for maximum period
of twelve months. When the panel ‘pause’ the proceedings, the deadline for the Notice of Appeal to be
submitted to the WTO Secretariat by the parties is twenty days. However, the key advantage of the MPIA
is that it allows flexibility in appeals. Arbitrators can suggest excluding insufficient claims under Article
11 of the DSU to meet deadlines. All parties have to give their consent though. The MPIA does not ban
these claims but ensures cooperation to adjust timelines or simplify processes [2].

The MPIA encourages the involvement of non-participating states as third parties. This inclusive
approach fosters cooperation and broadens engagement with the mechanism [13]. Given that Kazakh-
stan frequently acts as a third party in disputes, this opportunity is particularly beneficial. Non-MPIA
WTO members are afforded the chance to “test” the mechanism, share ideas, experiences, and perspec-
tives. Even if a WTO member has not formally joined the arrangement, it can make an ad hoc decision
to engage in appellate arbitration for specific disputes under Article 25, applying some or all MPIA rules
and selecting arbitrators from the panel (Case Turkey — Pharmaceutical Products) [13]. This flexibility
enhances the potential for creating a more comprehensive and diverse forum for addressing common
challenges, fostering cooperation, and advancing collective goals.

Considering a scenario where a WTO member receives an adverse panel ruling and disagrees with
it, the member might lodge an appeal ‘into the void’ against Kazakhstan. This causes delaying the final
resolution of a dispute where prompt clarity and outcomes are urgently needed. From a political perspec-
tive, a developing low-income country may experience pressure to accept an unfavourable international
agreement, particularly in areas where practices are still emerging and norms remain underdeveloped,
such as trade in digital services. E-commerce, investment, and domestic regulation of the services sector
are critical issues for Kazakhstan [9]. Inability to defend its interests within an underperforming insti-
tution would not only affect Kazakhstan’s position in the international community but also hinder the
evolution of these issues within its national legal framework.

Another potential consequence of appeals ‘into the void’ is unilateral countermeasures. For instance,
the European Union has addressed this issue through Regulation 2021/167, which empowers the EU to
take retaliatory action without prior WTO authorization if another WTO member’s appeal causes delays
in the dispute resolution process [29]. Such measures could include imposing tariffs, setting quantitative
import or export restrictions, or adopting policies related to government procurement — an important
consideration for any nation’s policy framework [29].

Appellate arbitration serves as a robust tool to address procedural and substantive deficiencies in dispute
resolution, ensuring a fair and balanced review process [13]. Participation in mechanisms like the MPIA
allows Kazakhstan to enhance its capacity to uphold national interests, foster confidence among trading
partners, and contribute to the predictability and stability of international trade law. Moreover, it reinforces
Kazakhstan’s commitment to multilateral trade rules while providing an avenue for redress in complex
disputes. From this point, embracing such frameworks not only strengthens Kazakhstan’s trade position but
also promotes transparency and equity in the resolution of disputes within the global trading system.

Nonetheless, all the aforementioned benefits of appellate arbitration will not incentivize a country
to join, if it does not align with its interests. Representatives of Kazakhstan have not provided any official
commentary on the MPIA. However, statements regarding the crisis of the Appellate Body have been
made. During an informal meeting of trade ministers organized by the Swiss government, Bakhyt Sulta-
nov, the Minister of Trade and Integration of Kazakhstan, emphasised the ‘need for the full restoration of
the WTO judicial body’s activities and further improvement of the Appellate Body’s operations’ [9]. This
statement reflects two key perspectives on the possibility of appeals. The first highlights the importance of
improving the system. In this context, appellate arbitration presents an excellent opportunity to test ideas
proposed by leading practitioners. By examining these concepts within the framework of a temporary
alternative, informed conclusions can be drawn and applied to the Appellate Body. For instance, beyond
the aforementioned procedural limits, the MPIA can serve as a platform to test the “reasonableness
I[Drinciple” ﬁroposed by Thomas Cottier, former Managing Director of the World Trade Institute in Bern

30, p. 524 .
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This principle aims to restrict the Appellate Body members to determining whether the panel’s
reasoning is appropriate and substantiated. It seeks to prevent the creation of de facto precedents, the
issuance of advisory opinions not binding in dispute resolution, and the review of factual issues. Fur-
thermore, Thomas Cottier has advocated revisiting the relationship between WTO rules and other
branches of international law to mitigate the fragmentation of international law. He also suggests a review
of governance and transparency within the trading system as a whole [30, p. 530].

As with other countries, Kazakhstan’s joining to the MPIA with the option to withdraw at any time
while maintaining its legal effect, as offered by the MPIA, carries distinct advantages. By joining, Kazakh-
stan would become a full-fledged participant, gaining all associated rights and obligations, including
access to the international legal framework. This participation also facilitates the exchange of experience
and resources, enabling the promotion of national interests. Additionally, it contributes to the develop-
ment of international cooperation and the strengthening of international law.

Thus, temporary arbitration represents a unique venue for assessing and refining the Appellate Body’s
functionality, introducing innovations, and enhancing its effectiveness. Such an approach not only facil-
itates the restoration of the Appellate Body but also supports its development and the improvement of
governance systems, ultimately contributing to higher operational quality. The second perspective clearly
underscores Kazakhstan’s commitment to a two-tier Dispute Settlement System with a stable appellate
body at its core. Therefore, it is essential to transition to an analysis of the shortcomings of the MPIA.

3 Why Kazakhstan Does Not Need the MPIA

With an ambitious plan to restore the possibility of appeal in a short time ‘as a matter of priority’ [2],
the rules were drafted very quickly - literally in two years [33]. It is difficult to determine whether this
timeframe is sufficient for drafting such a document. The document would need to address and incorpo-
rate various criticisms of the Appellate Body. Ensuring comprehensive coverage of these concerns may
require more time.

Unlike the Appellate Body, where appeals followed a standardised process, arbitration under the
MPIA requires WTO members to negotiate a separate agreement for each dispute [ 13]. This process may
entail additional efforts and create bureaucratic complexities, leading to a more complicated appellate
process for WTO members. Given that appeal arbitration is funded from the WTO budget [17], this,
per se, could generate disagreements among the WTO members. Like the MPIA arbitrators themselves,
the staff are not paid by the disputing parties but from the WTO’s regular budget. This is consistent with
other arbitration procedures that have been conducted under Article 25 of the DSU [17]. Different views
on resource allocation and the potential impact on the WTO’s financial framework further exacerbate the
issue. Some members argue that centralised funding for arbitration proceedings might result in a more
efficient system, while others raise concerns about unequal burdens and the strain on the organisation’s
budget [17]. This divergence underscores the complexity and sensitivity of financial matters within inter-
national organizations like the WTO. It also highlights the difficulty in maintaining a delicate balance
between collective decision-making and individual interests.

The organisation of the arbitration process is disclosed in para. 7 and assumes that administrative and
legal support will be provided independently of the staff of the WTO Secretariat and its offices supporting
the panels [2]. A special role is assigned to the Director General of the WTO in providing such support.
The following questions arise: whether a new special unit of the Secretariat will be formed; whether the
support will be provided entirely outside the Secretariat; and what exactly will be accountable to the
arbitrators. In order to get a clear answer, it is necessary to turn to interpretation. In particular, clarify the
meaning of the phrases ‘as far as practicable’ and ‘independently of the WTO Secretariat’ Interpretation
of rules in international law is carried out in accordance with Articles 31 and 32 of the 1969 Vienna
Convention on Treaties [31]. The purpose of interpretation will be to determine the meaning of the
support structure and the role of the Secretariat in that structure.

The ordinary meaning of the MPIA suggests that the WTO Secretariat will not provide support to
the Appellate Arbitrators. This interpretation is derived by considering the full text of the agreement,
including its purpose, preamble, and annexes. While the preamble offers no specific guidance, para. 5
clarifies that arbitrators will be informed of WTO settlement activities and receive relevant documents
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[2]. However, this raises further questions, such as whether arbitrators are informed of all disputes or
only those involving agreed appeals, and how they will obtain documents without Secretariat support.
Additionally, ambiguity surrounds how arbitrators would coordinate on interpretation and procedure,
particularly given the vague reference to acting ‘as far as practicable’ [2]. This leaves significant gaps in
understanding how independence and procedural consistency will be maintained.

Para. 5 of the MPIA introduces ambiguity into the organizational process, particularly regarding the
term ‘practicable’ [2]. It is unclear whether the arbitrators alone define what is practicable or whether
assistance from the WTO Secretariat is required. Similarly, the principle of collegiality is vaguely defined,
leaving questions about its practical implementation unanswered. The MPIA allows all members of the
pool to access documents related to a case and discuss matters of interpretation and procedure. This
level of collaboration is higher than in previous procedures. While WTO decisions often use terms like
‘practicable,’ they do not clarify their operational implications.

Further confusion arises when examining para. 7. Although the MPIA emphasises the independence
of the appellate arbitration tribunal, para. S of Annex 1 links the Secretariat to the tribunal’s work [2].
For instance, the Secretariat’s role in receiving and transmitting the notice of appeal directly involves it
in the process. This reliance on the Secretariat contradicts the tribunal’s intended independence, raising
concerns about the consistency and feasibility of the MPIA’s procedural framework. The lack of subse-
quent practice detailing how arbitrators will interact and what “practicability” entails only deepens these
uncertainties. The Working Procedures for Appeals could provide clarity by referring to other agreements
related to the treaty [18]. Paragraphs 20-23 emphasise that the party must, at the same time as filing
the Notice of Appeal, submit a written statement to the Secretariat. Moreover, pursuant to paragraphs
26-27, the Secretariat sends the parties to the dispute a timetable for consideration of the dispute. This
underscores the significance of the support provided by the Secretariat. Given the lack of a definitive
answer within the context and the absence of treaties adopted in relation to this agreement, the only
available approach is to examine subsequent practice.

Subsequent practice in applying the MPIA reveals the WTO Secretariat’s evolving role in appellate
arbitration [19]. In the first appellate arbitration case, WT/DS591/ARB2S [32], arbitrators clarified
that Secretariat staff provided logistical and procedural support. To uphold the independence of the
mechanism, these staff members were not drawn from divisions like Legal Affairs or Rules, which assist
first-instance panels, but from other Secretariat areas. For the duration of the arbitration, they were
accountable only to the arbitrators regarding substantive matters. Reports from other WTO bodies, such
as the Budget Commission, also confirm this arrangement [33]. This analysis results in a paradoxical
conclusion. On the one hand, arbitrators are independent of the Secretariat’s assistance in organising the
process; on the other hand, they remain dependent on it.

According to article 32 of the Vienna Convention on the Law of Treaties, in such a case it is per-
missible to refer to the travaux préparatoires and the circumstances of the conclusion of the agreement
when interpreting it. As part of the preparatory work, it is unfortunately not possible to cite specific
wording from the discussion of the text of the MPIA. The information has not been published in the
public domain. However, proponents of the MPIA nevertheless point out that appellate arbitration was
originally conceived as part of Article 25 of the DSU [25]. Thus, it is not a new agreement or an entirely
new mechanism, but rather a ‘new reading’ of existing possibilities. Unfortunately, this does not clarify
the situation.

The circumstances surrounding the conclusion of the case highlight concerns with the WTO Sec-
retariat’s involvement in drafting Appellate Body reports [34], a point of contention particularly for the
U.S. representatives. Three issues were raised: (1) the Secretariat’s ‘activist interpretation’ exceeded its
mandate, extending beyond the legal requirements of dispute resolution; (2) these analyses addressed
matters not directly necessary for resolving the dispute; and (3) this approach shaped broader positions
on legal issues for Appellate Body consideration [3S5, p. 619]. This involvement, encompassing the Rules,
Legal, and Appellate Divisions, resulted in reports reflecting the influence of procedural dynamics on
both the legal issues and the final decision. Such extensive participation was deemed to have a significant
impact on outcomes, leading to criticisms aimed at excluding Secretariat influence [36]. In response,
para. 7 of the MPIA explicitly addresses these concerns. It ensures that Secretariat staff are seconded from
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non-legal divisions to assist with organisational matters, maintaining independence in drafting appellate
judgements. Staff involvement is limited to logistical support, with arbitrators themselves managing
substantive discussions on interpretation and related issues. This structure ensures that arbitrators main-
tain independence while responding to criticisms, such as those raised by the U.S. representatives, and
clarifies that Secretariat personnel do not interfere with the judgement drafting process.

Another significant aspect is the ongoing debate among practitioners re ardmg the legahty of the
MPIA, as it does not constitute a new binding agreement for its members | ? This issue is particularly
relevant in the context of countries seeking temporary solutions to address the crisis in the WTO dispute
settlement system. However, ambiguities in the wording of Article 25 create disagreements that com-
plicate the development of uniform approaches to implementing the MPIA [18]. Nevertheless, under
Article 25 of the DSU, MPIA arbitration decisions are immediately enforceable, added to WTO case law,
and reported to the DSB and relevant bodies. MPIA rulings may have limited impact, raising concerns
about creating two types of obligations: enforceable and non-enforceable [37].

Ongoing legal debates emphasize the need for clarity and consensus within the framework of the
MPIA. Supporters of the MPIA view it as a pragmatic solution to the paralysis of the Appellate Body,
enabling countries to continue resolving trade disputes within a rules-based system [17, 39}3 Critics of the
MPIA highlight the limitations of its temporary nature and its reliance on the political will of participants
[40, 41, 42]. They stress the necessity for further negotiations within the WTO aimed at establishing
lasting solutions to restore the functioning of the Appellate Body. This creates significant challenges for
MPIA member states striving to ensure the predictability and legitimacy of this mechanism.

Another critics is addressed to the fact that the MPIA solves only several issues led to disjunction
of the Appellate Body. The MPIA fails to address many of the concerns raised by the U.S. in its USTR
report on the Appellate Body [43], such as the review of domestic law and issues of judicial overreach. By
not resolving these concerns, the MPIA may face backlash in the future, especially with the U.S. already
threatening to leave the WTO altogether. Under the Trump administration, the US criticised the MPIA
as a ‘China-EU arrangement’. In 2020, it claimed the MPIA worsened issues with the Appellate Body,
overused precedent, and aimed to replace the AB. The US argued using WTO resources for it violated
Article 25 DSU and said any extra support should be funded by members, not the WTO budget [44].

South Africa raised concerns that the MPIA could become the default method for appeals, undermin-
ing multilateral efforts to resolve the Appellate Body issue [27, p. 34]. The explanation was that it could
divert attention from a solution supported by many WTO Members to fill the Appellate Body vacancies
[27, p. 34]. In contrast, the U.S. opposed any solution that would extend the Appellate Body’s flaws, criti-
cising the MPIA for weakening deadlines, allowing review of factual findings, and encouraging the use of
precedent, which the U.S. saw as prolonging the dysfunction rather than resolving the problem [36].

Does Kazakhstan really need to join an agreement that provides for appeals when, according to statis-
tics, itis not an active party in trade disputes? Within the WTO dispute settlement system, Kazakhstan has
participated only once as arespondent in a case initiated by Ukraine and has never acted as a complainant.
Its primary role has been as a third party in 35 cases overall [47]. Moreover, a significant drawback of the
MPIA is the absence of major trading powers among its members, including Kazakhstan’s key trading
partners. Countries like Russia, the United States, South Korea, and Turkey have refrained from joining.
Given the current trend towards regional trade systems, states aim to address their unique needs and
interests more effectively and establish flexible trade rules tailored to specific geographic regions. Such an
approach may also expedite decision-making processes and foster deeper integrative cooperation among
regional partners. Kazakhstan may benefit from examining the experiences of countries like Ukraine,
Mexico, and Colombia, while also considering India’s decision not to join [30]. Colombia, for instance,
views appellate arbitration as a viable and well-functioning mechanism capable of temporarily replacing
the Appellate Body while preserving the right to appeal [45]. However, these three countries are actively
involved in trade disputes as both complainants and respondents [37], making the ability to appeal a
critical aspect for them. In contrast, India chose to maintain its ‘special and differential treatment’ status,
special provisions that give developing countries special rights and allow them to be treated more favour-
ably by other members [46], which it would forgo by joining the MPIA.
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Meanwhile, the trade relations between Kazakhstan and Kyrgyzstan may remain a potential case for
Appellate Body review [19]. The Ministry of Economy of Kyrgyzstan has asserted that the WTO Appel-
late Body could evaluate Kazakhstan’s actions concerning the transit of goods from Kyrgyzstan. These
measures were claimed to be hidden trade restrictions aimed at controlling goods flows from China to
Russia. These concerns were raised during the General Council session held on 3 March 2020 and in
February 2020, Kyrgyzstan filed a WTO complaint against Kazakhstan over delays in transit goods due
to stricter inspections [48]. Unsuccessful attempts to resolve the issue through the Eurasian Economic
Union (EAEU) proved led to no alternative but to escalate the matter to the WTO. The Ministry of
Economy of Kyrgyzstan attributed decline in the number of trucks crossing the Kyrgyz-Kazakh border
to trade barriers imposed by Kazakhstan since March 2019. On the other side, Kazakhstan claimed that
Kyrgyzstan's complaint to the WTO is unsubstantiated, stating that these assertions fail to reflect the
realities faced by Kyrgyz freight shippers [48]. Currently the other issue raised from the Kazakhstan’s side
is issuing ‘grey’ certificates in Kyrgyzstan [49]. The Kyrgyz Ministry of Economy criticized Kazakhstan’s
draft resolution to ban products certified in Kyrgyzstan, seeing it as a barrier to the Eurasian Economic
Union’s internal market. The proposed ban, effective 1 July 2024, could limit EAEU entrepreneurs’ access
to Kazakhstan’s market and set a precedent for rejecting conformity assessment documents. While both
countries signed a joint plan in March to combat ‘grey certificates, Kyrgyzstan plans to consult with the
Eurasian Economic Commission and other EAEU members on the issue [52]. This issue may also be
brought to the evidence of the WTO DSB and following that to the Appellate Body or MPIA, if both
countries will join it.

The advantage of selecting arbitrators, previously highlighted as a key feature of appellate arbitration,
loses significance in the context of Kazakhstan’s potential engagement with the MPIA. The existing MPIA
panel consists of only ten arbitrators [ 13], none of whom represents Kazakhstan. Due to temporary fea-
ture of the MPIA [13] it is expected that no opportunity for arbitrators from Kazakhstan to be appointed
will be provided. This lack of representation diminishes Kazakhstan’s ability to influence the appellate
process and undermines the alignment of the mechanism with the country’s trade policy priorities. Fur-
thermore, the absence of a Kazakhstani arbitrator raises concerns about the equitable consideration of the
state’s interests in disputes, especially when critical trade partners such as Russia, and China are not the
Members of the MPIA. Arbitrators from Kazakhstan could definitely bring an understanding of its trade
policies, practices, and current challenges. This crucial for the dispute settlement process as it ensures
that decisions are informed by relevant context and reduce the risk of misinterpretation. Moreover, par-
ticipation by arbitrators enhances domestic expertise in international trade law that awaited may lead to
creation of a pool of skilled professionals to address future disputes effectively. Such representation also
affirms a country’s active role in shaping global governance mechanisms, reinforcing its sovereignty and
standing in the international community.

Currently, Ambassador Usha Dwarka-Canabady urged WTO members to adopt a practical and flexi-
ble approach in advancing the ongoing dispute settlement reform talks, emphasizing the goal of restoring
the system’s functionality rather than creating a new one [53]. Since October, significant progress has
been made in areas such as appeal/review, accessibility, and previous work. However, challenges persist,
particularly regarding appeal mechanisms [54]. A progress report highlights emerging consensus, with
further discussions planned. This signals about the intention of the WTO Members to restore Appellate
Body and continue the usual appellate process in the nearest future, meaning the end of the MPIA.

Conclusion

The dysfunctions resulted from repeated blocks of the U.S. representatives on the appointment of
new members to the Appellate Body. Without a functioning appellate mechanism, WTO members have
been deprived of a vital avenue to resolve trade disputes effectively. The deliberate stalling of the dispute
resolution process through appeals to a non-functioning body has severely undermined the ability of
members to safeguard their trade interests and causes reluctance to conclude new agreements within
WTO in accordance with the U.S. report on the Appellate Body. This situation not only hampers the
resolution of individual disputes but also weakens the integrity and credibility of the WTO as a forum
for rules-based trade.
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While appellate arbitration offers an alternative for dispute resolution, there are more compelling
reasons for Kazakhstan to refrain from joining. The MPIA, as an interim solution to the WTO Appellate
Body crisis, offers an experimental platform for arbitration reforms, but its success has been limited.
While it helps stabilize the dispute resolution system and introduces innovations like a structured pool of
arbitrators, it falls short of addressing the core issues. The MPIA’s legal nature and limited participation
undermine its long-term effectiveness, and its unclear legal status and flexibility may prevent sufficient
practice development. This uncertainty highlights the need for clearer and more accessible appeal
processes within the WTO’s dispute settlement framework. While appellate arbitration under the ad
standum rectum framework provides an “attractive” dispute resolution tool that allows for the review of
panel decisions, seemingly enhancing fairness and stability within the WTO dispute settlement system,
it is less advantageous for Kazakhstan.

First, unlike India, Kazakhstan has already transitioned out of its eligibility for “special and differential
treatment” status, which grants additional opportunities and benefits to developing countries under the
WTO framework. This limits its strategic advantages in joining the MPIA.

Second, the absence of Kazakhstan’s key trading partners — such as Russia, China, and the European
Union - among MPIA members also diminishes its strategic value. Additionally, Kazakhstan’s limited
involvement in WTO disputes, primarily as a third party, reduces the necessity of committing to this
mechanism at present. At this stage, participating in the MPIA does not appear strategically justified, as it
may impose additional obligations without delivering significant benefits in return. However, trade part-
ner Kyrgyzstan, currently facing trade conflicts with Kazakhstan, may find the MPIA’s appeal mechanism
beneficial in addressing these issues, potentially leveraging its appeal ability to seek fair dispute resolution
within the framework of the WTO.

Third, if Kazakhstan faces a WTO dispute, it remains feasible to join an ad hoc appellate agreement
immediately before the panel begins deliberations on the merits of the case. This approach allows
Kazakhstan to safeguard its right to appeal and protect its national interests without committing to MPIA
obligations prematurely or unnecessarily.

In line with the statement of Kazakhstan’s Minister of Trade and Integration, the country should con-
tinue to support and work towards the “revitalization” of the WTO Appellate Body. A stable institution
with clear and established rules is essential for maintaining stability and predictability in international
trade, which serve as the foundation for long-term economic security. Restoring the Appellate Body’s
full functionality would not only enhance trust among global trade participants but also foster the devel-
opment of international legal order. Such advancements align with Kazakhstan’s national interests by
upholding order, security, and justice within the international community.

Consequently, participation in the MPIA appears to offer limited strategic value for Kazakhstan,
given its specific trade dynamics and geopolitical considerations. Instead, alternative approaches, such
as ad hoc appellate agreements tailored to address the particularities of specific disputes, may present a
more pragmatic and effective means of safeguarding national interests while avoiding the imposition of
unnecessary and potentially burdensome commitments.

AJIL Caenko, 2-Kypc Marucrparypa cryseHT Biaim 6Gepy 6araapaamacer 7MO04212 -
«XaAbIKapaAbIK KyKbIK>» Magsut Narikbayev University (K,asalgcran Pecmy6aukacel, Acrana K-)=
Kaszakcrannasig Kemkakrsl YakpiTina Aneasssnusiabik Ap6urpak Keaicivine (MPIA) KOCBIAYBI-
HbIH aPTHIKIMIBIABIKTaPhl, TOyeKeAAepi )KoHe MepCIeKTHBaAapPbl.

ATIeAASITMAABIK, OPTaHHbBIH KbI3METiHIH TOKTaybl AYHHEXY3iAiK cayaa YHBIMBIHBIH (,A,CY) AAYAAPADBI
IIeNTy JXYHeCiHAeTi ameAASIUSIABIK Kapay mpoleciHe eaeyai acep erri, 6ya ACY mymreaepiniy cayaa
AayAapsis merry. OcbIFaH xKayan peTiHae kei0ip mymreaep 2020 5xb1abt KOIDKaKThI yaKbITIIA AIT€ AASIIIFISABIK,
apburpax keaicimin (MPIA) enrisai. Kasakcranusiy ACY-ra mymeairin eckepe oTsIpsbin, 6ya Makasa
OHBIH CayAd CaAaChIHAQFbI ChIH-KaTepAepre AereH KO3KApPachlH TAAAARADBIL, acipece AIEAASITHAABIK,
OpTraHHBIH KbI3METiHiH TOKTayblHa 6aca Hasap ayaapaabl. COHAQM-aK, aIeAASIIMSIABIK apOUTPaKABIH
IPOIIEAYPAABIK epeKIIeAiKTepi, apTHIKIIBIABIKTAPhI MeH IIeKTeyAepi xkoHe oHbIH KasakcTaHFa BIKTHMaA
acepi 6aranaraabl. OCbl MAKCATKA XKETY YIIIH 3ePTTEYAE XKAAIIBI FBIABIMIL, AOTMATHUKAABIK, CTATHCTHKAABIK,
JoHe KYKBIKTBIK MHTeprperanus oaicTepi Koapasbiabin, KasakcramusiH ACY  aAayaaphiH menry
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XyieciHaeri peai xkoHe MPIA-Fa pIKTHMaA KAaTBICYBI TaAAaHAABL 3epTTey KasaKcTaHHBIH XaABIKAPAABIK,
cayAa AQyAapbIHAAFBI YCTAaHBIMBIHA, acipece oHbIH ACY-HBIH AayAapABI IIENTy MeXaHH3MiHe KaTBICYbIHA
OarpiTTasrad. Bya Makaaausiy sxxaHamsaAbirsl Kasakcranasiy MPIA-Fa KaThICTBI YCTaHBIMBIH SKaH->KAKThI
TaAAAYbIHAQ KOPiHiC Tabaabl. OA >KeTKiAIKTI 3epTTeAMereH GaKTOpAApPABL, COHBIH imiHAe KasakcTaHHBIH
caypa cepikTecTiKTepiH, AayAapra KaTbiCy TapuxbiH >koHe ACY ascChIHAAFbI KeHipeK 9KOHOMHUKAABIK,
CTPAaTErusaChIH KAPacThIPAABL

KopbITBIHABL GOMBIHING, AEAASIIUAABIK, apOuTpaXk Aayaappbl mremry dxoHe ACY xyiecimaeri
SAIAAIKTI apTTBIPY TaciAl 6oaranpives, KasakcTanuasiy MPIA-ra KOCBIAMAYbI YIIiH MaHBI3ABI ce6enTep
6ap. Heriari ¢daxTopaap KaraprrHa MPIA Mymeaepi apaceipa KasakcranHbiH ipi cayaa cepikrecrepi —
Peceit men Kprraiiabie 60amaysl, conpait-ak, Kazaxcranusiy ACY payaapbIHAQ HerisiHeH yImiHmi Taparm
peTiHAe maccuBTi pea arkapybl Kipepi. CoHbIMeH KaTap, KazaKCTaHHBIH <«apHaibl XKoHe CapaAdaHFaH
pexum> Maprebeciner mbirysl MPIA-Fa MyIIeAiKTiH IPaKTHUKAABIK apPTHIKIIBIABIKTAPBIH TOMEHACTEAL
ConabIkTaH Makasapa KasakcTaHFa HaKTBI AayFa Tapan peTiHAe KaTBICY KayTli TYBIHAQFaH JKarAaiiAa
raHa ad hoc ameaAdnuAAbIK KeAiciMaepre KOChIAY YChIHBIAAABL BYA OHBIH YATTHIK MYAA€AepiH KOpFayFa
MYMKIiHAIK Oepeai.

Tyiiindi cosdep: ACY, Anearsyusisvik opean, dayrapdst wewsy, MPIA, xarvigaparvi cayda, pepopma,
cayda mypaxmolAbi2ol.

A.II. CaeHko, cTyAeHT 2-ro Kypca MarucTparypst Master’s degree student o6pa3zoBareabnast
nporpamma 7M04212 - ‘Mesxxaynapopnoe npaso’ Magqsut Narikbayev University (Pecmy6amnxa
Kazaxcran, r. Acrana): IIpenMymecTBa, puCKH U HepcHeKTHBbI npucoesnHenus: Kasaxcrana x
MBHOrocTOpOHHeMY BpeMEeHHOMY alleAASIMOHHOMY ap6uTpakHoMy coraamennio (MPIA).

IIpuocraHoBAeHHe  QYHKIMOHMPOBAHHS  AIEAAAIIMOHHOTO  OpPraHa  HApyIIMAO  IIPOIecc
AIeAASIIOHHOrO IepecMOTpa B CHUCTEMe paspelleHHs CIOpoB BceMupHOM TOProBoil OpraHH3aluM
(BTO), nopopsaB coco6HOCTD eé YAeHOB 3$PeKTUBHO YperyANpoBaTh TOProBble CIopsl. B oTBer Ha
aro Hexoropsie yaeHsl BTO B 2020 ropy BHEAPHAN MEXaHH3M AIleAASIIMOHHOTO apOMTpPaXka B PaMKax
BpeMeHHOro MHOTOCTOPOHHETO aIleAASIIIOHHOTO apOUTPAXKHOTO COTAALICHHS (MPIA).

YuurpiBass ydyactue Kasaxcrama B BTO, yeav Hacrosimeil CTaTbU 3aKAIOYAETCS B AHAAM3E €ro
IIOAXOAQ K IPHOCTAHOBAEHHUIO (YHKIMOHUPOBAHHU ANEAASIIMOHHOTO OPraHa U OLieHKe IIPOIIeAYPHBIX
0COOEHHOCTe}, MPeUMYIIIeCTB ¥ OTPAHUYEHHUH aIIeAASIIIIOHHOTO apOUTpaXka, a Takke ero BO3MOXKHbIE
nocaeacTBus Aas Kaszaxcrasa. AASI AOCTIDKEHMS 9TOM LA B HCCACAOBAHMIMU IIPHMEHSIOTCS OOlIleHay YHbIe
METOADBI, AOTMAaTHUeCKMH M CTaTHCTHYECKHH METOABL, a TaKKe MeTOA IOPHAMYECKOTO TOAKOBAaHHS,
MIO3BOASIIOIME IPOAaHAAM3UPOBaTh poab Kasaxcrama B cucreme paspemenus cnopos BTO u ero
noTeHnuaspHoe yyactie B MPIA. B kagecTBe 06'bekTa HCCAeAOBaHUS BhICTyIIaeT o3unust Kazaxcrana B
MEXAYHAPOAHBIX TOPTOBBIX CIIOPAX, B YACTHOCTH, Ha er0 y4aCTUH B MeXaHu3Me paspenreHus criopos BTO.
B xayecTBe KAIOUEBOTO aCIIeKTa HOBU3HbI CTAThs IIPEAAATaeT BCeCTOPOHHMI aHaAu3 mo3uruy Kasaxcrana
B orHomenuu MPIA, akiieHTHpYs BHEMaHMe Ha paHee HEAOCTATOYHO M3YYEHHBIX PaKTOPAX, BKAIOYAS
TOPrOBbIE IAPTHEPCTBA, ICTOPUIECKOE YIACTHE B CIOPAX 1 60Aee MHPOKYI0 9KOHOMUYECKYIO CTPATErUI0
crpannl B pamkax BTO.

OCHOBHBIM 66/6000M SIBASIETCSL TO, 4TO, XOTSI ANlEAASIIMOHHBIA apOHTpaXk IPeACTaBAsieT coboit
MeXaHH3M paspelleHHs] CIOPOB H CIIOCOOCTBYeT YKpeIAeHHIO crpaBepsnBocTu B cucreme BTO,
aHaAM3 mokasbiBaeT, uTo y KasaxcTaHa ecTb 6oaee Beckue OCHOBAHHS BOBAEPXKATHCS OT YAEHCTBA B
MPIA. OcHOBHbIEe (paKTOPBI BKAIOYAIOT OTCYTCTBHE CpeAr YIacTHHKOB MPIA ero KAro4ueBBIX TOPTOBBIX
mapTHEPOB, Takux Kak Poccust m Kuraii, a taroxe maccuHyto poab Kaszaxcrana B cnopax BTO, rae om,
KaK ITPaBHAO, BRICTYIIAET TpeThelt croponoit. Kpome roro, yrpara Kasaxcranom npasa Ha «cCrermaAbHbIN
U AndPepeHINPOBAHHBIA PEXUM> CHIDKAeT IPAKTHYeCKyI0 IleHHOCTb yaeHcTBa B MPIA. B craTpe
IIPEAAATAeTCsI AABTEPHATHUBHbIN CTpaTermieckuit moaxop: Kasaxcrany caeayer mpucoeaunrsarscs x ad hoc
aIeAASIIOHHBIM COTAAIIEHHAM TOABKO B T€X CAyYasiX, KOTAA CYLIECTBYeT PeaAbHBIH PHCK €TI0 BOBACUEHIS
B CIIOP, 9TO IO3BOAUT 3AIJUTHTD €0 HAIIMOHAAbHbIE HHTEPECHL.

Kawuesvie crosa: BTO, Anearsyuonnoiii opaan, paspeuserue cnopos, MPIA, mexdynapodnas mopzosas,
pedopma, crmabusbHOCHb MOP2OBAL.
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This study undertakes an analysis of the legal and ethical dimensions surrounding the utilization of
artificial intelligence (AI) in military technologies, with a specific focus on autonomous weapon systems.
Given the accelerating pace of Al development and its concomitant integration into the defense sector,
the formulation of international legal norms governing the deployment of these technologies has become
a matter of paramount importance. Particular attention is directed towards the existing discrepancies in
the conceptualization of autonomous weapon systems between the United States and other international
actors, including the People’s Republic of China. This analysis identifies key challenges pertaining to the
legal regulation of autonomous weapons, their compatibility with established principles of international
humanitarian law (IHL), and the multifaceted issues arising from the integration of Al into contemporary
military operations. Furthermore, this study examines various U.S. initiatives and declaratory pronounce-
ments aimed at establishing standards for the safe and ethical application of artificial intelligence within
the military sphere. ' Finally, emphasis is placed upon the exigency of continued global dialogue and
enhanced interstate cooperation to ensure the preservation of international security and the mitigation
of potential threats to global stability.

Keywords: United States, military doctrines, international humanitarian law (IHL), artificial intelligence
(AI), autonomous weapon systems (AWS).

Introduction
Artificial intelligence and autonomous weapons systems are becoming integral components of
modern military technologies, offering new opportunities to enhance defense capabilities and security.
In recent decades, the United States has been actively integrating Al into the military sphere, with a par-
ticular focus on autonomous systems such as unmanned aerial vehicles (UAVs) and combat robots. These
technologies not only improve strike accuracy but also reduce risks to military personnel and integrate
new strategic approaches at all levels - from tactical to strategic.
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The foundation of the modern US military doctrine is the concept of network-centric warfare, where
Al helps analyze large volumes of data and optimize the decision-making process. This facilitates faster
response to threats, increased strike accuracy, and more effective coordination of actions in complex
combat situations. Autonomous weapons systems capable of operating without human intervention are
becoming an important element of military strategy, marking a potential revolution in warfare. These
technologies are changing traditional approaches to warfare, transforming methods of conducting com-
bat operations and managing armed forces, requiring a revision of existing doctrines and practices.

However, the introduction of autonomous weapons systems poses significant legal and ethical chal-
lenges to the international community. Such systems, making decisions without human involvement,
may violate fundamental principles of international humanitarian law, such as the principle of distinction
(between civilian objects and military objectives) and the principle of proportionality (in the use of
force). To avoid unintended escalations and ensure compliance with humanitarian norms, the United
States is actively participating in international discussions to develop legal standards governing the use of
Al for military purposes.

To this end, the United States is developing and adopting relevant legislation regulating the use of
autonomous systems, including bans on the use of lethal autonomous systems without human involve-
ment. This reflects a desire to ensure safety and compliance with international humanitarian norms. For
example, the US Congress regularly introduces legislative initiatives aimed at controlling the use of such
technologies, taking into account obligations to respect human rights in armed conflict. These measures
are necessary to ensure the ethical use of Al in military operations, prevent violations of the law, and
ensure proper control over autonomous systems.

Differences in approaches to autonomous weapons between countries, including the United States
and China, create additional challenges in developing a unified international standard. In an environment
of global instability and technological competition, the need for international cooperation to create legal
mechanisms that ensure the safe and ethical use of Al in the military sphere, while maintaining a balance
between innovation and adherence to humanitarian principles, is growing stronger.

Thus, the development of Al and autonomous weapons systems in the United States represents not
only a significant step in enhancing the combat capabilities of the armed forces but also the beginning of
a new technological revolution in warfare. However, this revolution requires a comprehensive approach
to legal regulation and the creation of international standards that will ensure the safe use of these tech-
nologies without violating fundamental humanitarian principles.

Methods and Materials

This research employed a multifaceted methodological approach, combining functional and logical
analysis with deductive and inductive reasoning. This methodological framework enabled a comprehen-
sive examination of the integration of artificial intelligence into military applications and its subsequent
impact on international security.

To analyze US normative instruments, such as directives and strategies, as well as international
initiatives, a formal-legal and dogmatic approach was adopted. This approach allowed for a rigorous
examination of the legal frameworks governing the development and deployment of Al in the military
domain.

The hermeneutic method was utilized to interpret the principles of international humanitarian
law and ethical norms applicable to autonomous weapons systems and Al in warfare. This interpretive
approach facilitated a nuanced understanding of the ethical implications of these technologies.

Results and discussion
Artificial intelligence (AI) is one of the most rapidly developing technologies, presenting both
significant opportunities and serious legal challenges. Its impact on warfare is currently a subject of
intense debate, seen as a potential revolution that could reshape armies and the conduct of war. Despite
substantial efforts and initiatives, including those proposed by the United States regarding military Al,
significant discrepancies remain regarding the extent to which Al can fundamentally transform the mili-
tary sphere. Some theorists posit that Al has the potential for a radical revolution in warfare, while others
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contend that its role, though significant, is limited within the framework of existing military strategies
and technologies.

A more in-depth analysis requires consideration of not only technological but also legal aspects. This
will facilitate an objective assessment of Al's true potential to alter the nature of military operations and
strategies. In the context of the United States, despite efforts to regulate and promote the responsible
use of A, contradictions persist regarding its application in autonomous weapons systems and other key
military technologies.

The United States has been at the forefront of developing artificial intelligence (AI) technologies,
with a particular emphasis on their military applications. According to J. Johnson, annual funding for
military Al research is projected to increase by 14.75% until 2025, underscoring the strategic impera-
tive for the US to maintain technological dominance in this domain [1]. E. Kania observes that Al is
already being extensively integrated into various military applications, including intelligence, logistics,
cyber operations, and weapons management. The deployment of Al in military systems encompasses
a wide range of technologies, such as unmanned aerial vehicles, missile defense systems, and partially
autonomous weapons systems capable of independently targeting and engaging threats while remaining
under human oversight [2].

As noted by R. Steff, automated weapon systems often possess a degree of autonomy, enabling them
to autonomously identify targets and initiate engagement. Nevertheless, these systems remain under
human control, with operators setting the overarching operational parameters. The implications of this
level of autonomy for legal accountability constitute a significant area of inquiry [3].

J. Haner underscores the fact that, despite the widespread adoption of Al-enabled military technol-
ogies, the legal status of such systems remains ambiguous and necessitates further legal scrutiny [4]. The
emergence of autonomous weapons systems, among other Al-driven military applications, presents a
significant challenge to existing legal frameworks. As the US strives to maintain technological superiority in
this domain amidst growing geopolitical competition, it must do so within the confines of international law.

R. Waltzman emphasizes the potential benefits of AT when used responsibly, particularly in the
defense sector, where it can enhance strategic and operational capabilities [4]. However, critics argue
that the current regulatory framework is ill-equipped to keep pace with the rapid advancements in AI
and autonomous systems. This aligns with Collingridge’s dilemma, which highlights the challenges of
regulating technologies whose consequences are often only fully understood after their development [S].

A case in point of this belated regulation is the situation with autonomous vehicles in the United
States. Despite the rapid advancement and deployment of self-driving cars, federal legislation has been
unable to keep pace. State-level regulations vary significantly, and there is still no unified federal law gov-
erning the use of autonomous vehicles. This legal uncertainty hinders mass adoption of the technology
and discourages investment.

On the other hand, Porter’s hypothesis suggests that stringent regulatory requirements can act as a
catalyst for innovation, prompting companies to seek more efficient solutions [6].

A similar parallel can be drawn to the environmental regulations enacted in the United States during
the 1970s [ﬂp The imposition of stringent emissions standards compelled automobile manufacturers
to develop new technologies to improve fuel efficiency and reduce emissions, leading to the creation of
cleaner engines and accelerating the transition to hybrid and electric vehicles. The introduction of these
standards not only mitigated environmental damage but also stimulated technological advancements in
the automotive industry.

Analogously, the United States is making significant efforts to integrate artificial intelligence and
machine learning into its military strategy, positioning this as a critical element in global competition,
particularly against China, which is viewed as the primary strategic competitor. As outlined in the 2022
National Security Strategy, China seeks to reshape the international order and achieve technological and
economic dominance [8]. In response, the US has committed to maintaining technological leadership,
including in the realm of military AI, which has become an integral component of its military doctrine.

Amidst global instability and the rapid development of artificial intelligence (AI) technologies,
international discussions on the military application of Al have largely focused on Lethal Autonomous
Weapons Systems (LAWS). Since 2013, the UN Group of Governmental Experts has been actively
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engaged in discussing the legal and ethical aspects of using such systems, making it a significant element
of the international legal agenda.

In 2022, the UN adopted a resolution calling upon Member States, including the United States, to
submit their official positions on the use of lethal autonomous systems. This step reflects the interna-
tional community’s growing concern regarding the potential for autonomous weapon systems to violate
the norms of international humanitarian law (IHL), particularly the principles of proportionality and
distinction. The UN emphasizes the need to establish clear legal frameworks capable of regulating the
use of autonomous systems in armed conflicts, in order to prevent their use for arbitrary attacks and to
minimize risks to the civilian population.

The United States, being a leading actor in the development of autonomous technologies, has
responded to international demands with corresponding domestic initiatives.

The 2017 National Security Strategy identified Al as a transformative technology that could fun-
damentally alter the character of warfare and influence the global standing of the United States [9].
Subsequently, the 2018 National Defense Strategy highlighted Al as a technology capable of significantly
transforming the conduct of warfare, providing new means of deterring potential adversaries. This
strategy emphasizes the development of autonomous weapons systems (AWS) and lethal autonomous
weapons systems (LAWS), which, unlike traditional systems, can autonomously identify, select, and
engage targets without human intervention. Examples of such systems include the Phalanx and Aegis
defense systems, as well as combat drones and autonomous maritime systems capable of making fire
control decisions independently [10].

The advent of these technologies poses novel challenges to the existing legal and ethical frameworks
governing the use of weapons, demanding a re-evaluation of international humanitarian law. The rapid
pace of technological advancement must be considered when regulating the use of weapons, as it can
significantly alter the character of warfare and potentially undermine existing international agreements.
In response to these challenges, the United States has been proactive in developing strategies to harness
the potential of Al, both domestically and in the military sphere, through a variety of legislative and
institutional measures. To solidify its leadership in Al, particularly in the military domain, the United
States established the Joint Artificial Intelligence Center (JAIC) in 2018. The JAIC is tasked with con-
ducting Al research for national defense, fostering collaborations, and developing ethical guidelines for
Al applications in the military. A primary objective of the JAIC is to ensure its activities strike a balance
between innovation and ethical standards. This is crucial in the context of military operations, where the
uncontrolled or improper use of Al could lead to unpredictable consequences, including violations of
international humanitarian law. Furthermore, the strategic emphasis on collaboration with the private
sector underscores the US recognition of the necessity to develop technologies in partnership with lead-
i[ng ﬁechnology companies, thereby enabling innovation and maintaining a high level of competitiveness

11].

Furthermore, the American Al Initiative, launched in 2019, outlines a comprehensive strategy for
Al development and deployment. This initiative encompasses a broad spectrum of activities, including
technological advancements, research enhancement, ethical considerations, regulatory frameworks, and
international cooperation. The goal is to ensure that the United States remains at the forefront of Al
innovation and application [12].

In April of the same year, a concrete legislative bill was introduced - the Growth of Artificial Intel-
ligence Through Research Act (GrAITR), supporting research and development in the field of artificial
intelligence in the United States, with a focus on its application in national security and defense, through
federal agencies such as the National Science Foundation (NSF) and the U.S. Department of Defense,
thereby stimulating innovation and strengthening the United States’ position in such strategic areas as
security, healthcare, transportation, and education. In addition, GrAITR emphasizes the need to ensure
the ethical use of AL In this regard, Sec. 301, Article 2 (c) of the bill imposes requirements on federal
agencies to develop measures to prevent abuses related to Al, including through increasing the transpar-
ency of autonomous systems and protecting human rights [13].

Further attention to the legal regulation of Al in the defense sphere is also evidenced by the creation in
2021 of the Subcommittee on Cybersecurity, Innovative Technologies, and Information Systems within
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the House Armed Services Committee. The Subcommittee was formed to oversee the U.S. Department
of Defense’s Al policy and ensure compliance with legal and ethical standards when using such technol-
ogies in military operations.

The proliferation of artificial intelligence and the ensuing global instability have brought lethal auton-
omous weapons systems (LAWS) to the forefront of international discussions. Since 2013, a UN Group
of Governmental Experts has been exploring the implications of LAWS, culminating in a 2022 resolution
calling for member states to articulate their positions.

Specifically, the United States emphasizes compliance with the principles of proportionality and
distinction in the application of autonomous technologies in combat operations, which, in turn, serves
as a justification for the use of such systems in the context of modern warfare. However, despite these
statements, the US continues to develop and deploy new autonomous systems to counter China’s grow-
ing military capabilities and technological advancements, which raises concerns within the international
community.

Particularly, the United States has adopted a «Third Offset Strategy>. This strategy seeks to restore
strategic balance through the integration of advanced technologies, including autonomous weapons sys-
tems, while adhering to principles of proportionality and distinction. By leveraging Al, the United States
aims to neutralize China’s technological advantages and maintain its global technological leadership.
However, this approach involves a reassessment of human control over autonomous weapons, expand-
ing their potential applications in warfare. While AI-powered autonomous systems offer the promise
of reduced casualties and enhanced operational effectiveness, the relaxation of controls raises concerns
about global security and the potential for a new arms race [14].

China, for its part, is also actively developing AI technologies, including autonomous weapon
systems, and positions itself as advocating for the necessity of international agreements to control the
application of such technologies, emphasizing the importance of adhering to international norms,
including humanitarian principles. The role of the International Committee of the Red Cross (ICRC) in
these discussions is equally significant. The ICRC actively supports UN efforts to create legal frameworks
for the use of lethal autonomous systems, stressing that such technologies must be used exclusively in
compliance with international humanitarian law (IHL). The organization expresses deep concern
regarding the application of autonomous weapon systems, pointing to the risks associated with the loss of
human control and potential errors in decision-making in combat situations. The ICRC insists that these
systems must be strictly regulated and their use remain under full human control to prevent arbitrary
attacks and minimize harm to the civilian population. Moreover, the organization underscores the need
for international mechanisms to ensure accountability for the use of such technologies, as well as for
investigating incidents related to their application.

In response to these challenges, the United States has established a new framework for the utilization
of Al in military technologies. Specifically, Department of Defense Directive 3000.09 not only rescinds
previously existing restrictions but also permits the expanded deployment of autonomous systems in
combat operations, reflecting the U.S. pursuit of bolstering its strategic capabilities amidst escalating
competition [15]. In accordance with the Directive, each employment of an Autonomous Weapon Sys-
tem (AWS) must adhere to a series of key principles of international humanitarian law (IHL), including
Protocols I and IT Additional to the Geneva Conventions of 1949. A central requirement of the Directive
is the assurance of «human control» over autonomous systems, guaranteeing that decisions regarding
the use of force are made by human personnel, not by the system itself. This aligns with the provisions of
Article 57 of Additional Protocol I to the Geneva Conventions of 1977 [ 16 ], which mandates that military
operations conform to the principles of distinction (between combatant targets and civilian objects) and
proportionality (the use of force must be proportionate to the military necessity). Furthermore, Article
36 of Protocol I requires that all new weapons, including autonomous systems, undergo legal review for
compliance with international law prior to their deployment. According to the Directive, autonomous
systems must be designed to preclude their employment in contexts that could be construed as perfidy.
This corresponds to the prohibition on perfidious acts, as stipulated in Article 37 of Protocol I, where per-
fidy is defined as acts intended to deceive an adversary into believing they are entitled to, or are obliged to
accord, protection under the rules of international law applicable in armed conflict, withintent to betray
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that confidence [ 17]. For instance, in the context of autonomous systems, this could entail the use of false
signals or the simulation of surrender.

It is also crucial to consider the provision of Article 1(2) of Additional Protocol I, which stipulates
that in cases not covered by this Protocol or other international agreements, civilians and combatants
remain under the protection and authority of the principles of international law derived from established
custom, from the principles of humanity and from the dictates of public conscience. This Martens Clause
underscores the necessity of considering humanity and public conscience when employing weapons,
including autonomous systems, which should preclude their use in contexts that violate these princi-
ples. In this instance, the Martens Clause serves as a universal principle obligating states to adhere to
humanitarian norms, even in situations where specific types of weaponry or methods of warfare are not
explicitly regulated by existing international agreements [ 18]. This clause operates as a «boundary> rule,
guiding states toward compliance with humanitarian norms, irrespective of whether specific situations
or weapons have been addressed by international treaties. Consequently, it addresses the importance of
considering moral, ethical, and legal standards in circumstances where novel technologies or methods of
warfare may engender legal lacunae or ambiguities in the application of existing norms.

Thus, this Directive integrates key principles of international humanitarian law aimed at ensuring the
humane and lawful use of autonomous weapon systems, which is essential for preventing their deploy-
ment for perfidious purposes and establishing accountability for their actions. However, the absence
of proactive engagement with other states in promoting analogous approaches has circumscribed the
potential for greater progress in the field of Al regulation.

The employment of weapon systems incorporating artificial intelligence must be rigorously assessed
in light of these principles. Should such weaponry contravene the principles of humanity, jeopardize
civilian populations, or fail to comport with the dictates of public conscience, its use would be deemed
incompatible with international humanitarian law. Maintaining a balance between technological capa-
bilities and legal and ethical obligations is essential to forestalling potential breaches of humanitarian
standards.

Commencing in 2020, the United States initiated efforts to expand platforms for the exchange of
expertise concerning the military application of Al, culminating in the establishment of the AI Partner-
ship for Defense. However, participation in this partnership remains circumscribed to 16 states, thereby
underscoring the necessity for more extensive international cooperation to attain consensus on regulato-
ry frameworks. In February 2023, the United States promulgated a Political Declaration on Responsible
Military Use of Artificial Intelligence and Autonomous Systems, which was subsequently presented at
the Responsible Al in the Military Domain (REAIM) summit held in the Netherlands. Initially acceded
to by 31 states, the signatory count had risen to 49 by November 2023, encompassing prominent global
actors such as the United States, the United Kingdom, and Singapore, as well as developing states such as
Malawi, inter alia [19].

The Declaration’s objective is to establish international norms governing the secure and ethical
utilization of Al within military domains. Foundational principles encompass ensuring the reliability and
transparency of Al systems, precluding bias, and preserving human control over critical decision-making
processes. Specific emphasis is accorded to the mitigation of potential risks, such as unintended escala-
tions or operational malfunctions in autonomous systems.

The United States proposed Declaration on military Al endeavors to establish a basis for internation-
al norms and enhance inter-state trust, particularly in the context of nuclear capabilities. The attainment
of these objectives requires sustained international discourse and the further elaboration of standards
and mechanisms for cooperation, with due consideration for the continuously evolving technological
landscape.

While the Declaration lacks binding legal effect, it establishes a framework for future state action
and deliberations, serving as a platform for the further promotion of cooperation and the exchange of
expertise within this field. The formal adoption of the Declaration through signature is anticipated in
2024.

Notwithstanding the inherent potential of this initiative, several notable challenges remain concern-
ing the implementation of the norms and practices enshrined within the Declaration. Their realization
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necessitates the harmonization of disparate interests and the surmounting of technical and political
impediments. Furthermore, despite U.S. efforts in the regulation of military Al, divergent conceptualiza-
tions of autonomous weapon systems continue to exert a significant influence on international discourse,
thereby hindering the attainment of a common understanding and consensus.

These discrepancies are contingent upon the varying perceptions of such systems among states: the
U.S. often views them as instruments for augmenting military power and national security, whereas other
states, such as China, may perceive them as threats to national security and foreign policy objectives.

It is pertinent to observe that the U.S. Department of Defense’s framework fails to adequately
address emergent machine learning capabilities, which consequently engenders concerns regarding the
predictability and transparency of machine behavior, as well as matters of safety and accountability. The
development of intricate and unpredictable military systems raises questions concerning their compli-
ance with the principles enshrined in the Geneva Conventions on international humanitarian law [17].
Therefore, the definition proffered by the U.S. Department of Defense for missile detection systems
presents difficulties in accommodating recent advancements in firepower and the complex behaviors
exhibited by autonomous systems. Such a definition may constitute an impediment to the advancement
of national capabilities in the development of such systems.

In recent years, the United States has assumed a leading role in the integration of artificial intelligence
within the military domain, thereby instigating a significant transformation in weapons technologies and
approaches to the conduct of warfare. The incorporation of Al into military operations has resulted in a
substantial enhancement of the U.S. military’s operational effectiveness, as demonstrated by a number of
tangible innovations.

Commencing in 1948, the U.S. has pursued the development of autonomous weapon systems
incorporating Al and machine learning methodologies. This approach serves to optimize operational
capabilities and encompasses computer-based applications for intelligence collection. A notable example
is the Aegis ballistic missile defense system, which was introduced in 1983 [20].

Artificial intelligence (AI) has been effectively implemented across a diverse range of military func-
tions, including personnel management, intelligence gathering, logistical operations, communications,
and operational planning. By way of illustration, the Dynamic Analysis and Replanning Tool (DART)
constitutes an early instantiation of Al utilization within the military context, facilitating the develop-
ment of deployment plans for troops and materiel during the 1990-1991 timeframe [21].

Subsequent to advancements in Al technologies during the 2000s, the Joint Assistant for Deploy-
ment and Execution (JADE), a more advanced instrument designed for force deployment planning and
the resolution of logistical challenges, was developed under the auspices of the U.S. Air Force Research
Laboratory (AFRL) and DARPA. The primary function of JADE is the generation of preliminary force
deployment plan. The United States is also engaged in the expansion of its inventory of Al-enabled auton-
omous unmanned aerial vehicles (UAVs), including, inter alia, the X47-B, MQ-2S, «Loyal Wingman,»
«Flocking,» and «Swarming> systems [22].

Current trends indicate a more pronounced utilization of Al in the sphere of technical intelligence
as opposed to the development of fully autonomous weapon systems. .Project Maven provides a salient
example of the implementation of image recognition technology within the context of intelligence
operations, whereby Al undertakes the filtering and prioritization of incoming data streams [22]. These
unmanned aerial vehicles (UAVs) have been subject to continuous development and refinement through
their operational deployment in various military conflicts, including operations conducted in Iraq and
Afghanistan [23].

By virtue of advancements in science and technology, contemporary unmanned aerial vehicles
(UAVs) have achieved enhanced mobility, operational effectiveness, and the capacity to execute a com-
prehensive spectrum of missions. Moreover, Al finds active deployment in the realm of cyber operations,
whereby Al-based systems possess the capacity to effectively defend military networks against hostile
incursions or to initiate cyberattacks themselves. This constitutes an element of an emergent strategy
predicated on the utilization of technology for the conduct of “non-kinetic” warfare, which is acquiring
increasing salience in contemporary armed conflicts.

Consequently, the integration of artificial intelligence within U.S. military affairs represents not
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merely a technological innovation but also a fundamental paradigm shift in approaches to the conduct
of warfare. Al technologies facilitate the more precise, rapid, and secure execution of military operations,
which, in turn, enables a substantial enhancement of military combat effectiveness and a concomitant
acceleration of response times to emerging threats.

Notwithstanding the progress achieved in the development of autonomous weapon systems,
discrepancies in approaches and definitions among states constitute impediments to the formation of
unified international standards. It is therefore imperative to pursue continued international discourse
and to formulate robust legal frameworks that ensure the safe, responsible, and ethical utilization of Al
for military purposes, with a view to the development and codification of norms within international
humanitarian law.

Conclusion

The development of artificial intelligence and autonomous weapon systems represents a significant
advancement in ensuring national defense capabilities, while simultaneously posing a considerable chal-
lenge to the international legal framework. The United States, in its pursuit of maintaining technological
supremacy, is actively integrating Al into the military sphere, with a particular emphasis on incorporating
autonomous weapon systems into its military doctrine. However, the implementation of such technol-
ogies necessitates rigorous legal scrutiny, as autonomous systems capable of making decisions without
human intervention raise profound questions concerning traditional principles of international humani-
tarian law, such as the principles of distinction and proportionality, as well as issues of accountability for
the actions of these systems.

The ambiguity surrounding the legal status of autonomous systems and the divergence in regula-
tory approaches among states significantly complicate the process of establishing global standards for
their application. While the United States views autonomous systems as a means of enhancing military
effectiveness and security, other states, such as China, may perceive them as a threat to their national
security. These discrepancies in perception create further complexities in the formation of international
agreements aimed at developing unified legal frameworks for the utilization of Al for military purposes.

To address these challenges, resolutions and declarations aimed at restricting the use of lethal
autonomous weapon systems have been adopted, reflecting the U.S. aspiration to establish a legal basis
capable of preventing unintended escalations of conflict and ensuring accountability for the actions of
autonomous systems. These efforts also contribute to international norm-setting in the field of regulating
military AI, with an emphasis on adherence to the norms of international humanitarian law.

Furthermore, Al possesses substantial transformative potential, extending beyond autonomous
weaponry to impact all levels of warfare. At the strategic level, A facilitates the analysis of big data, the
prediction of adversary actions, and the optimization of military strategies. At the operational level, it
enhances troop coordination and improves the efficiency of task execution, while at the tactical level, it
contributes to the precision of operations. This has the potential to engender a full-scale revolution in
military affairs, altering the modalities of warfare and the management of armed forces.

Therefore, artificial intelligence in the military domain holds considerable potential for the trans-
formation of military strategies and tactics. However, for its effective and safe utilization, it is imperative
to develop robust international standards that ensure adherence to humanitarian norms and establish
accountability for the use of Al in armed conflicts.

A.M. Xacanaii, m.10.H., IIpenmosaBarear kapeapsr «KOHCTHTYHHOHHOrO, MeKAYHApOAHOIO
NpaBa M TAMOKEHHOTO AeAa>, YHuBepcureT Kynaesa, (Pecnmy6anka Kasaxcran, r. Aamatmi); I'T.
Baiicarosa, k.10.H., IIpodeccop kapeapsl « KOHCTHTYIIHOHHOT0, MEXKAYHAPOAHOTI'O PaBa H TAMO-
>KeHHOTO AeAa>, YHHBepcHTeT KyHaesa, (Pecr[yﬁAnKa Kaszaxcram, . AAmaTm) ; M.T. Beiicen6aeBa,
K.J0.H., AcconuupoBaHHbIA npodeccop kadeapsr «IIpaBo> Kazaxckuil HAMOHAABHBINA arpapHbIA
nccaepoBaTeAbckmit yausepcutet, (Pecrry6anka Kazaxcran, r. AAmaTpi): TexnoAOrHH, MEHSIOMHE
BOMHY: HCKYCCTBEHHbIH HHTEAAEKT U BoeHHas AookTpuHa CIITA.

AanHast paboTa HOCBsIIeHa AHAAN3Y IIPABOBBIX U 9TUYECKHUX ACIIEKTOB UCIIOAB30BAHISI UCKYCCTBEH-
Horo unteasexta (VM) B BOGHHBIX TeXHOAOTHSX, TAKUX KAK aBTOHOMHbIE CHCTeMBI BOOPYXeHmit. B
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YCAOBMAX aKTHBHOTO pa3sutisi VI u ero nmpuMeHeHust B 060pOHHOI cdepe, BOSHUKAET HEOOXOAUMOCTD
B PaspaboTKe MeXAYHAPOAHBIX HOPM, PeryAHPYIOIINX HCIIOAB30BaHMe 9THX TexHoaormi. Ocoboe
BHHUMAaHHE YACASIETCS Pa3AHMYMAM B ITOAXOAAX K ONPEACACHHIO aBTOHOMHBIX CHCTEM OPYXKHs, KOTOPbIe
cymectsyioT Mexxay CIIIA i Apyrumu rocysapcramu, Bkarodast Kurait. BoisiBaeHs po6AeMbl IPaBOBOTO
peryAupoBaHIst aBTOHOMHBIX BOOPYXXEHHI, X COOTBETCTBIE MEXAYHAPOAHOMY I'YMaHUTAPHOMY IIPaBy
U BBI3OBBI, CBsi3aHHble ¢ BHeapeHHeM M1 B BoenHble omeparuu. [IpoeaéH anaans mnunmarus CIIA
U AeKAQpaIuil, HAIIPABACHHBIX Ha Pa3pabOTKy CTAaHAAPTOB AAS 6€30I1aCHOTO U 9THYHOIO IMPHMEeHEeHHs
HCKYCCTBEHHOTO HHTeAAeKTa B BoeHHOM cdepe. Ocoboe BHUMAHME YAEACHO HEOOXOAMMOCTHU IPOAOA-
JKEHISI TAODAABHOTO AMIAAOT U YTAYOACHHOTO COTPYAHUYECTBA MEXAY TOCYAAPCTBAME AASL ODeCIiedeHIs
MEXAYHAPOAHOI 6€30I1aCHOCTH U IPEAOTBPALIEHUS YTPO3 TAOOAABHO CTAOUABHOCTH.

Karouesvte crosa: CIIIA, cmpamezuseckue dokmputbl, mexdyHapooHoe 2ymanumapHoe npaso, uUckyc-
cmeennviti unmerrexm (M), asmonommote cucmemvt soopyscerus (ACB).

A.M. Xacanaii, 3.F.M., <« KOHCTHTYIIHSIABIK, XaABIKQPAABIK KYKBIK JKOHe KeAeH ici» kadeppachl-
HbIH OKbITYmbIchl, KoHaeB YHuBepcureri, (Kasakcran Pecmy6ankacel, AAMaThI K.) ; I.T. Baiicaaosa,
3.F.K., <KOHCTHTYIHSAABIK, XaABIKAPAABIK KYKBIK JKOHE KeAeH ici» KadeApachIHBIH mpodeccopsl,
Konaes YauBepcureri, (K,a3a1<c1‘aﬂ Pecmy6ankacer, AAMaThI K.) ; M.T. Beiicen6aeBa, 3.r.K., <« KykbIx>»
Ka¢ eApachIHBIH KaybIMAACTBIPbIAFaH mpodeccopspl, Ka3ak YATTBIK arpapAbIK 3epTTey YyHHBEPCHTETi,
(Kasaxcran Pecrry6ankacpl, AAMaThI K. ) : COFbICTBI ©3repTeTiH TEXHOAOTHSIAAP: 5KACAHADI HHTEAACKT
sxane AKII ockepu AOKTpHHACHI.

Bya >xyMbIC )KacaHABI HHTEAAEKTIH (K1) 9CKePH TEXHOAOTHUSIAAPAA, MBICAABI, aBTOHOMADI Kapy-a-
PaK XyieaepiHAe KOAAAHBIAYBIHBIH KYKBIKTBIK SKOHE 9THKAABIK aCIIeKTirepiH TaapayFa apHasraH. JKI-Hix
OeAceHAl AaMyBI JKoHe OHBIH KODFaHBIC CAAACBIHAQ KOAAQHBIAYBI JKAFAQMBIHAQ OCBHI TEXHOAOTHSIAAPABI
KOAAQHYADBI PETTEHTIH XaABIKAPAABIK HOPMaAapABI 33ipAey KakeTTiairi TybiHAafiabL. AKII e KprTaiiabt
KOCa aAFaHAQ, 0acKa MeMAEKETTep apachlHAA 6ap aBTOHOMABI KApy JKyHeAepiHiH aHBIKTaMaChIHA KATBICThI
ToCiAAEpAeri alibIpMaNIBIABIKTApFa epeKllie Hazap ayAapblAaAbl. ABTOHOMABI Kapy KyHeAepiH KYKBbIKTHIK,
peTTey MaceAeAepi, OAAPABIH XaABIKAPAABIK TYMAHHMTAPABIK KYKBIKKa corkectiri skome JKM-ai ackepn
ollepariusAapra eHrisyre 0aAQHBICTHI KHBIHABIKTAD QHBIKTAAABL OCKEPH CAaAAAA JKACAHABI MHTEAAEKTIH
KayiIICi3 koHe 9TUKAABIK KOAAQHBIAYBIHA apHAAFAH CTaHAAPTTAPABI 33ipaeyre OarpirTasran AKIII 6acra-
MAaAaphbl MeH AeKAApaIlMAAApPBbIHA TAaAAQY XKYPrisiaai. XaAbIKapaAblK KAyilcCi3pAiKTi KAMTaMAachI3 eTy >KoHe
skahaHABIK TYPAaKTBIABIKKA TOHETIH KAyilITePAIH aAABIH aAy YIIH MeMAEKeTTep apachIHAAFBI KahaHABIK
AMAAOTTBI )KAAFACTBIPY XKOHE TePEHAETIATEH BIHTHIMAKTACTBIK KAJKETTIAIriHEe epeKIle Ha3ap ayAapbIAAABL

Tyiiindi coesdep: AKIII, cmpamezusivlk, OKMPUHAAGD, XALBIKAPAABIK, SYMAHUMAPALIK, KYKbIK (XTK),
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The article is focused on analyzing certain elements of the Constitution’s supremacy principle. The
author attempts to answer the question about the system of subjects to whom the mentioned principle is
applied, as well as to distinguish it from rule of law and rule-of-law principle.

Based on the results of studyung the first of these issues, it has been concluded that the Constitu-
tion’s supremacy principle should be extended to absolutely all participants of public relations (subjects
of public authority, politicians and private individuals). The state and society need a regulatory model
of acceptable behavior that would unite everyone (private and public subjects) into a single system.

The author has concluded that rule of law is focused on the fact that the most important public rela-
tions related to constitutional rights, freedoms of a person and avcitizen, as well as the competence and
powers of public authorities should be exclusively established by law (Act of Parliament).

In terms of establishing the content of the Constitution’s supremacy principle, the author has noted
that there is currently a problem of its practical application, since executive authorities cannot evade the
requirements of laws and by-laws due to their unconstitutionality. The author of the article has suggested
own solution to this problem.

The last part of the article is focused on analyzing the content of the rule-of-law principle. According
to the author, this principle is decisive, including for the Constitution. The «constitutionality>» of the
Constitution is ensured through the rule-of-law principle.

Key words: Constitution, Constitution's supremacy principle, law, regulatory legal act, rule
of law, rule-of-law principle, Constitutional Court, parliament, politicians, executive authorities.

Introduction

The importance of the Constitution is basically difficult to overestimate. But it becomes more
important the more often it is directly applied. The formulated thesis has acquired particular significance
in Kazakhstan since the Constitutional Court has begun to operate ( January 1,2023). The Constitutional
Court adopted more than 50 regulatory resolutions over the past two years, each of them was obviously
accompanied by an active interpretation and application of the relevant constitutional norms. The Court
assessed the compliance of certain legal norms with the provisions of the Constitution in most of these
resolutions by implementing the Constitution s supremacy principle. In this regard, one can argue
that this principle is the basic ground for the Constitutional Court’s operation, which requires a detailed
analysis of its content.

Discussion
The beginning of this work was laid by the author of this article in the previous publication, where, in
particular, it was noted that the first step in the direction of establishing the content of the Constitution’s
supremacy principle should be the answer to the question about the system of those acts, in relation to which
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the Constitution has priority. It was concluded that both regulatory legal acts and legal acts of individual
application should correspond to the Basic Law. Along with this, attention was also focused on the existing
uncertainty in terms of the system of regulatory legal acts, which, in our opinion, should be corrected by
making appropriate amendments to the Law of the Republic of Kazakhstan «On Legal Acts>» [18].

The next step in the direction of studying the mentioned principle should be answers to questions
about the subjects, to whom it is applied, as well as about its content, in particular, and in comparison
with other (similar in their characteristics) categories.

Materials and Methods

The article is based on the provisions of the legal doctrine, as well as regulatory legal acts of both
Kazakhstan and foreign countries. Special attention was paid to the array of Regulatory Resolutions of
the Constitutional Court of the Republic of Kazakhstan. A wide range of scientific analysis methods
(comparative and legal, formal and legal, dialectical, etc.) was used while processing this material.

Main Part
A) Subjects of application of the Constitution’s supremacy principle

Paragraph 2 of the Article 4 of the Constitution of the Republic of Kazakhstan [9] (hereinafter
referred to as the Constitution), indicating that the Basic Law has the highest legal force, says nothing
about who should be guided by this provision. Certain explanations on this regard were provided by
the Constitutional Court of the Republic of Kazakhstan, noting in one of its Regulatory Resolutions
that the legal meaning of the highest legal force and direct effect of the Constitution throughout the
country is addressed to all executors of law without any exception, including government agencies [10].
Despite the apparent clarity of this statement, there is unsolved issue in regard to subjects who should
be understood as executors of law. Legal enforcement, as indicated in the doctrine, is the activity of state
authorities that ensures the implementation of law norms contained in laws and other regulatory legal
acts by issuing acts of legal enforcement. Accordingly, citizens cannot be subjects of legal enforcement
[15, p. 94, 95%. Does it mean that private individuals (individuals and legal entities of private law) may
not apply (may ignore) the Constitution’s supremacy principle? The level of problematic nature of this
issue may be further aggravated by specific situations, for example, those related to the development
of local rule-making acts by private individuals. This problem will be no less important for private law
relations arising as a result, for example, of concluding civil contracts. In the latter case, it is worth
paying attention to the fact that the Civil Code (the Art. 3) [4] binds only civil legislation to the
Constitution, without saying anything about the extent how this provision is applicable to the sphere
of free expression of will by private individuals.

The issue on the extent how subjects of political activity, who, taking into account their status, are
also not involved in legal enforcement (if we are talking about purely political decisions / actions), are
bound by this principle also seems interesting and important along with the specified above. Should
they be bound by the provision on the supremacy of the Constitution? In our opinion, this question
should certainly be answered in the affirmative way. It is obvious that political activity, being an integral
part of democratic processes, cannot be completely removed from the scope of law. And even if we take
into account the fact that political activities in most cases are outside the scope of legal regulation, it
does not make it possible to ignore the Constitution, which lays down the foundations, first of all, of the
constitutional system. And it would be very strange, on the one hand, and very dangerous, on the other,
if politicians were exempted from any regulatory standards (restrictions). It is difficult to imagine a
politician, who being an element of a democratic and legal state, supports, for example, disregard of the
constitutional provision on the inviolability of human dignity or the elimination of check-and-balance
system, by justifying this as the freedom of political activity.

Having formulated an intermediate conclusion, it should be emphasized that, in our opinion, the
Constitution’s supremacy principle must be extended to absolutely all participants in public relations
that are manifested in the state. The state and society need a regulatory model of admissible behavior that
unites everyone (private and public subjects) into a single system. In order to consolidate society around
the achievement of the purposes outlined, first of all, in the Preamble to the Constitution, it is necessary
that its norms become an unconditional guideline for each and every one.
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B) Correlation between the Constitution’s supremacy principle and related terms

It is also important to achieve understanding in the issue of correlation between assonant categories,
namely: the supremacy of the Constitution, rule of law and rule-of-law. Analysis of publications focused
on constitutional and legal issues demonstrates that there is still no necessary level of consistency and
specificity in this issue. For example, A.K. Kanatov, after the conducted analysis of the Regulatory Res-
olutions of the Constitutional Court, writes: «... the rule-of-law principle is prejudicially (conceptually,
automatically) included in the system of principles of constitutionality of regulatory legal acts, which
is the basis for the requirement of formal certainty, clarity and consistency of legal regulation, mutual
consistency of subject-related norms, including those of different sectoral affiliation (regulatory Resolu-
tions of the Constitutional Court of 22 February 2023 No. 3, of 18 May 2023 No. 14-ND, of 31 August
2023 No. 27-NP and others)>. After that, apparently searching for a manifestation of this principle in
the Constitution, he cites its Art. 4 and Art. 8, and then claims that «... a more profound definition of
the rule-of-law principles was in the «World Justice Project>, primarily through the creation of the Rule
of Law Index» (emphasis added — T.Ch.) [7]. Perhaps we did not catch something in the reasoning of
A K. Kanatov, but we perceive it like all the above-mentioned principles, in his opinion, mean the same
thing, being used as synonymous categories. There is no reason to think otherwise, since his article does
not contain indications that the principle of the supremacy of the Constitution, the rule of law and the
rule-of-law principle have different substantive content.

The literature also contains attempts of unacceptable simplification of the content of certain of the
named principles along with the named approach. OV. Onishchenko’s conclusion that the supremacy
of the Constitution is a natural and indisputable thing, and therefore there is no need to justify and
prove this supremacy, seems unexpected [13, p. 76]. We can agree with this statement only in terms of
establishing the relationship between the supremacy of the Constitution and the rule of law. Indeed,
everything looks clear and unambiguous. However, this conclusion cannot be automatically extended to
other spheres and aspects.

Rule of Law

Let’s start with something simple. The rule of law is a principle that determines / prescribes that
all regulatory legal acts issued by public administration subjects (executive authorities, other executive
agencies, local self-government agencies), by subjects with delegated powers must be consistent with the
law from a substantive point of view. In this case, using the terminology of the Law of the Republic of
Kazakhstan «On Legal Acts» [11], the law should be understood as: constitutional law, code, consolidated
law, law, temporary resolution of the Government of the Republic of Kazakhstan that has the force of law.

This principle, along with others, prescribes that it is the legislative (based on the law) regulation of
social relations in society should be in priority. Such a statement follows, among other things, from the
principle of separation of powers, according to which, as it is well-known, normative regulation of social
relations should be carried out, first of all, by the legislative power (through laws).

Developing the above, it is also worth paying attention to several additional Articles of the Consti-
tution, which, in our opinion, clarify the scope and limits of the application of the rule of law. First of all,
we should talk about paragraph 1 of the Art. 39 of the Constitution, which establishes the rule that any
restriction of constitutional rights, freedoms of a man and a citizen must be based on the law. In other
words, it is exlusively the law (in no case any other regulatory legal act) that must sanction the conditions
and limits of such a restriction.

The Constitution also establishes a similar rule for the procedure of exercising the state power in the
Republic, which must also be based on laws (paragraph 4 of the Art. 3). Unfortunately, currently we do
not have any official explanations of the content of this requirement (made by the Constitutional Court),
which makes unresolved the issue regarding the line between legislative and subordinate regulation of the
activities of, first of all, executive authorities (executive agencies). As we know, the current legal status of
some executive agencies hasreceived legislative regulation (for example, the National Bank of the Republic
of Kazakhstan, national security agencies, etc.), while other subjects of the mentioned type (for example,
the State security service of the Republic of Kazakhstan) act on the basis of by-laws. Thus, there is still no
unity in the country in understanding the above-cited constitutional provision, which obviously should
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be corrected. In our opinion, a single and basic rule should be applied in this part: all public authorities,
and first of all, executive agencies, must exclusively function on the basis of the law. It is the law, i.e. the
Act of Parliament, that should establish the list of powers of the relevant subjects, and first of all those that
may be associated with the restriction of constitutional rights and freedoms. Subordinate regulatory legal
acts, obviously, can only establish procedures for the implementation of powers initially enshrined in the
law. Otherwise, conditions allowing executive agencies to independently (for themselves) establish the
scope of their competence and powers will be created. Such an approach is unacceptable in a democratic
and legal state. The Constitution of Kazakhstan in this part seems extremely specific — «State power in
the Republic is united, is exercised on the basis of the Constitution and laws...».

The rule of law is also manifested in part of defining the boundaries of the competence of the Par-
liament. It is necessary to pay attention to paragraph 3 of the Art. 61 of the Constitution of Kazakhstan,
which lists the areas (issues) when «the Parliament has the right to issue laws». This constitutional
norm seems extremely important, since it lays down the necessary boundaries between legislative and
subordinate regulation of public relations. In other words, the rule of law, in this part, prescribes that the
most important public relations should be exclusively regulated by the law (Act of Parliament). However,
in this part, the Constitution, in our opinion, has lack of some clarity. Thus, if we closely look at the
wording of paragraph 3 of the Art. 61, we can make a well-founded conclusion that the current version
of this paragraph does not lead to an unambiguous conclusion that only the Parliament is vested with the
relevant powers. In this part, the Constitution uses the phrase «the Parliament has the right to issue...»,
which is used along with such a formulation as «The exclusive jurisdiction of the Senate includes...»
(paragraph 1 of the Art. SS of the Constitution). In our opinion, it would be appropriate to use the latter
wording when setting out paragraph 3 of the Art. 61 of the Constitution.

Drawing an intermediate conclusion, we can emphasize that the rule of law guides us by the fact that
the most important social relations related to constitutional rights, freedoms of a man and a citizen, as
well as the competence and powers of public authorities must be established by the law (Act of Parlia-
ment), which has legal priority in regard to all subordinate regulatory acts. Moreover, it is important to
understand that such a priority must be ensured not only within the framework of one sphere of relations
(for example, all regulatory legal acts of the government on environmental issues must comply with the
Environmental Code), but also in all other spheres. In other words, any subordinate regulatory legal act
must comply with any law adopted in the state.

Constitution s supremacy principle

The Constitution’s supremacy principle, in our opinion, should be at the next level of analysis. In this
part, we can agree with those authors who believe that the supremacy of the written Constitution in rela-
tion to other types of regulatory legal acts is based on the difference of the procedure for its revision from
the usual legislative procedure. Based on the impossibility of amending the Constitution by ordinary law,
thus, scholars come to the conclusion about the Constitution’s strictness, its supremacy over laws and its
dominant position in the legal system, which, in fact, should be based on the Constitution [17, p. 173].

This principle from a substantive point of view guides the subjects of law-making activity to the fact
that all national regulatory legal acts (both laws and by-laws); all international acts [8, p. 30]; political
decisions [19, pp. 17-18], on the one hand, must be consistent with the Constitution, and, on the other
hand, must not be applied if there is a discrepancy between them and the provisions of the Constitution.
Due to such an understanding of this principle, the consolidation of all sources of law around common
(basic) constitutional values and norms is ensured, and the stability (predictability) of legal precedents
is guaranteed.

However, formulated above theoretical concept of the Constitution’s supremacy principle faces
serious difficulties in practice that have not received their final resolution yet.

First of all, it should be noted that this principle, if we talk about its practical application, is imme-
diately burdened by the effect of the presumption of constitutionality of regulatory legal acts. The
specified presumption obliges courts and other state authorities, including the Constitutional Court, to
apply laws and other legal acts, if such laws and acts have not been recognized as unconstitutional [12]. In
other words, we are talking about the fact that there is no and cannot be an «automatic>» application of

Mpago v rocyaapcTso, Ne 1(106), 2025 49



KOHCTUTYLWOHHOE NPABO

the Constitution’s supremacy principle with respect to other regulatory legal acts. Its application, in fact,
must be «agreed> by the constitutional control agency or another subject that has been granted the right
to assess the compliance of a particular regulatory legal act with the Constitution. In the latter case, we are
talking, for example, about administrative courts or courts of general jurisdiction that are authorized to
verify the legality, and in fact, the constitutionality of by-laws. It is the reason why administrative courts
are sometimes called quasi-constitutional.

Such an approach, excluding the application of the Constitution’s supremacy principle by any sub-
ject, on the one hand, certainly makes sense. Since the denial of the presumption of the constitutionality
of laws and other legal acts is a direct threat to the stability of the constitutional system, because any state
authority, before the Constitutional Court makes a corresponding decision, may refuse to implement
laws referring their unconstitutionality, and the courts will not apply them in the administration of justice
[2]. However, on the other hand, this presumption turns the Constitution’s supremacy principle to a
greater extent into theoretical construction with a very limited scope of application. If we develop the lat-
ter idea, then we can agree with those authors who believe that this principle can only be unambiguously
applied when there is a direct and unambiguous inconsistency between the norm of the law or by-law
and the norm of the Constitution [2]. However, there will be a few number of such situations. It will be
extremely difficult for an executor of law in the overwhelming majority of cases to «take responsibility>
and «evade» from the requirement of the law by referring to its unconstitutionality. Thus, despite its
“unconstitutionality” the act, in fact, will remain in force; it will be both applied and may become the
basis for the adoption of acts with lower legal force [17, p. 172]. The problematic nature of such a situa-
tion, in our opinion, is obvious.

In this regard, it is encouraging that the legislator in Kazakhstan does offer a certain solution for such
situations. In this case, we are talking about the possibility of the court, which exists in all procedural
codes, to suspend proceedings on a case (if there are grounds to believe that the law or other regulatory
legal act, which should be applied, infringes on the rights and freedoms of a man and a citizen enshrined
in the Constitution) and to appeal to the Constitutional Court of the Republic of Kazakhstan with a
motion to recognize this act as unconstitutional (Part 3 of the Art. 7 of the Administrative Procedural and
Process-Related Code of the Republic of Kazakhstan) [1]. However, despite all the positive aspects of
such regulation, we can observe an «old> problem there, indicating that the state is not ready to sanction
the direct and immediate application of the Constitution’s supremacy principle, even by the court. As we
can see, the court is not authorized to answer the question of the compliance of even the lowest (weakest)
regulatory legal acts with the Constitution. The legislator believed that this issue constitutes the exclusive
competence of the Constitutional Court.

The similar situation with regard to the activities of executive authorities appears even more compli-
cated. The legislator has not provided for them (with the exception of the Prime Minister) any possibility
at all to raise the issue for the Constitutional Court on the inconsistency of a particular legal act with
the Constitution. In other words, an «unconstitutional>» regulatory legal act must always and under
any circumstances be applied by the mentioned subjects in the course of their activities. It is obvious
that such a conclusion looks, at least, as worrying against the background of theoretical content of the
Constitution’s supremacy principle. In this regard, we believe that it is necessary to provide executive
authorities (by analogy with the courts) with the opportunity to raise the issue for the Constitutional
Court on the unconstitutionality of regulatory legal acts. In order to consolidate all possible appeals and
to eliminate unnecessary duplication, such appeals could be submitted to the Prime Minister through the
Ministry of Justice.

Rule-of-law principle

According to prof. S. Golovatyi rule-of-law principle undoubtedly occupies one of the central places
in the existing system of «three supremacies> [%, p-113].

First of all, it is worth noting that this principle, on the one hand, is the «youngest» among the
above-mentioned principles (it has been started to be mentioned not so long ago), and, on the other
hand, the least specified (at least at the level of domestic legal literature). We can use certain provisions of
the article by academician Zh.S. Elyubaev as an example for the latter statement, where he writes: «There
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are various approaches in theory to understand the term of «rule-of-law>. Some believe that it is a legal
doctrine, according to which no one can be above the law, everyone is equal before the law, no one can
be punished except in accordance with the procedure established by law and only for its violation. Others
define the «rule-of-law> as a stable system of legislation, state and public institutions, principles and
rules of community life ensuring the implementation of four universal principles: responsibility, fairness
of laws, management transparency, accessibility and impartiality of justice. There are other approaches,
but their essence is limited to one thing: there should be the «supremacy of law> in the country, society,
interstate relations [6]. At the same time, academician Zh.S. Elyubaev does not formulate his own, com-
plete definition of this category, and does not explain what is meant by the «supremacy of law>.

We do not find too many specifics in the issie of the correlation between the mentioned principles.
For example, academician M.K. Suleimenov writes on this matter that the «rule-of-law principle, under
a narrow (normative, legalistic) understanding of law, will express the rule-of-law in the whole as a set
of norms, and the rule of law will reflect the hierarchy of normative legal acts, headed by the law> [16].
We do not clearly understand from this reference (under a narrow understanding of law, and, by the way,
is such an understanding acceptable in the current conditions?) the difference between the rule-of-law
and the rule of law. Can these two principles coexist with a normative understanding of law, where, as we
know, there is no law outside the framework of official regulatory legal acts?

Besides, the large problem of all discussions on the rule-of-law topic can be summarized by the fact
that the formulated approaches are hardly applicable to practice. It is obvious that the named principles
should exist not only at the doctrinal level, but also determine both the development of normative regu-
lation and the substantive aspects of legal enforcement. In other words, these principles should become
the «weapon> of every lawyer, and above all, judges in their search for good and justice.

In this regard, the main reference point in understanding the rule-of-law principle for us is the Report
on the rule of law adopted by the Venice Commission at its 86th plenary session (25-26 March 2011) [S],
which was developed with the aim of helping interested parties to apply the mentioned principle in their
activities. Along with this, we should note that some provisions of this Report can be further detailed
and clarified. Thus, we are interested, in particular, in the issue of the correlation between the rule-of-law
principles and the supremacy of the Constitution.

The reason for searching for an answer to the formulated question was the problem of «control»
over the Constitution. The Constitution, being the central and fundamental legal act of any state, never-
theless, must itself remain «constitutional». Such a formulation may seem controversial, but this issue,
nevertheless, requires its solution. It is obvious that when all democratic and legal states unite around
common goals and standards in the current conditions, their constitutions are also influenced by the
corresponding globalization changes. In other words, the constitution of a democratic and legal state
must meet a certain set of requirements, where the central place is occupied by the rights and freedoms of
aman and a citizen. In this regard, we bwlieve that it is permissible to consider the rule-of-law principle as
one of the main criteria for determining the «constitutionality> of the Constitution.

The formulated by us suggestion is consistent with the opinion of other researchers who, like us, are
inclined to consider the rule-of-law as an idea going to the global, interstate level. In this regard Prof. D.
Palombella, in particular, writes: «the rule-of-law presupposes the action of a certain law that would oppose
power, limit it, or even serve as a counterbalance, regardless of the form and structure of power and who
possessesit. ... » [14, p. 71]. This idea is further developed by Prof. M. Troper, who reasonably asserts that
«there is a certain set of principles that make up «constitutionality legality>, which is located even over
the constitution and the constitution must comply with that set of principles. Constitutional provisions, in
particular amendments that contradict these principles, are subject to cancellation by the Constitutional
Court. This concept reflects the ideology of natural law, since it elevates the compliance with supra-legal
principles to the quality of a condition for the validity of positive norms» [17, p. 177, 178].

Conclusions
The effectiveness of constitutional proceedings certainly depends not only on the relevant Law of
the Republic of Kazakhstan «On the Constitutional Court of the Republic of Kazakhstan. It is also
important that the provisions of this Law are in systemic relationships with other regulatory legal acts,
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as well as the provisions of the legal doctrine. Without this, it will be impossible to ensure, in particular,
the implementation of the principles of constitutional proceedings, the content of which is revealed,
first of all, in scientific literature. According to the conducted study, there is still no unity of views
among the scientific community in terms of understanding the specified principles. Such theoretical
underdevelopment will inevitably negatively affect the functioning of the Constitutional Court, which
needs doctrinal support for its activities more than other courts. The main objective in terms of reveal-
ing the content of the named principles should be reduced to such elaboration that should determine
their clear boundaries, as well as offer working mechanisms for using the latter both in the sphere of
constitutional proceedings and in other areas of legal enforcement activity.

T.B. YexoBuy, 3.r.A., Aooment, Magsut Narikbayev University JKorapsl KykpIK MekTe6iHiH
Teaching Professor-»r (KaSaKCTaH Pecmy6aukacsi, ACTaHa): KoHcTHTynms ycTeMAiri Karmaacel
JK9HE OHBI )KeKe CHIIaTTaMaAapbl.

Maxkaaa KoHcTUTynmS YeTeMAIri KaFMAAQCBIHBIH JKeKeAeTeH 9AeMEeHTTePiH TaAAAyFa apHAAFaH. ABTOD
aTaAFaH KarMAQ KOAAQHBIAQTBIH CyObeKTiAep KyHeci TypaAbl CYpakka jayarl Oepyre, )oHe OHBI 3aH
yCTeMAiri KaFuAachl MEH KYKBIK YCTEMAITL KAaFIAACBIHAH a>KbIPATyFa THIPbICAABL

AraaraH MaceAeAepAiH OipiHimicin 3epTTey HoTIDKeAepi OoiibiHIIa KOHCTHTYIMS YeTeMAITi KaFuaach
KOFaMADIK, KATBIHACTAPABIH OapABIK KaThICYILIBIAAPBIHA (mapm OHAiK cyObeKTiAepiHe, casicaTKepAep MeH
XKeke T¥Af‘aAapFa) Oipaeil TapaAybl Kepek AereH KOPBITHIHADI JKacaAAbl. MeMAeKeT IieH KOFaMFa OapAbIFBIH
(oxexe >xoHe >Kapus cyObeKTiAepai) GipbIHFail Xyiiere GipikTipeTiH, 5KapaMAbl MiHe3-KyABIKTBIE, HOPMa-
THBTIK MOAEAL KaXKeT.

ABTOD 3aH YCTEMAIri KaFHAAChI AAAMHBIH JK9HE a3aMaTThIH KOHCTHTYLIMSABIK KYKbIKTapbIHA, O0CTaH-
ADBIKTapbIHA, COHAAM-aK MEMAEKETTIK OPraHAAPABIH KY3bIpeTTepi MEH YOKiAeTTiKTepiHe KaTbICTBI €H
MAaHBI3ABI KOFaMABIK KaTbIHACTAPAbI TEK 3aHMeH (ITapAaMeHT aKTiciMeH) OeArirey Kepek AeTeH KOPbITHIH-
ABIFa KEAAL.

KOHCTI/ITYHI/I}I YCTEeMAIri KaFMAAChIHBIH, Ma3MYHBIH 6eAriAey beairinae aBTOp 6YI‘iHI‘i KYHi OHBI ic
XKY3IHAE KOAAQHYABIH IIPpOOAeMachl Oap eKeHiH KopceTeal, ce6ebi aTKapyLIBIABIK THIITET OPraHAAP 3aHAAP
MEH 3aHFa TOYeAAl aKTiAepAIH TaAaIITapBIH OPBIHAAYAAH OAAPABIH KOHCTHTYIHAFa KAl KeAyiHe 6arira-
HBICTBI XKaATapa AaAMAaABL MaKaAaaaa oCbl MOCeACHIH aBTOPABIK IIEMIiMi YChIHBIAFaH.

MaxkaaaHbIH COHFbI 60AIMI KYKBIK YCTEMAIr KAaFHAACBIHBIH Ma3MYHbIH TAAAQYFa APHAAFAH. ABTOPABIH
mikipinime, OyA Karmaa KoncTuTynms ymin ae menrymmi 6oabIn TabsraAbL. KyKbIK ycTeMairi apkpiabl Kos-
CTUTYLUSHBIH «KOHCTUTYLUSABIFBI»> KAMTAMacChI3 eTiAeAl.

Kirm cosdep: Koncmumyyus, Koncmumyyus yememdiei xazudacul, 3ay, 3ayza mayesdi HOpMamuemix
Kykbikmolk akm, 3ay ycmemdiei kazudacel, Kykwik ycmemdiei xazudacet, Koncmumyyusavs Com, napaa-
Menm, cascamkepiep, amKapyuibiAbiK munmezi OuAik opeanoapui.

T.B. YexoBud, A.10.H., AoreHT, Teaching Professor Beicmeii mkoast mpasa Maqsut Narikba-
yev University (Pecrry6anka Kasakcran, Acrana): Ilpuanun sepxosencrsa Koncrurynnu n ero
OTAeABbHbIE XapaKTePUCTHKH.

Crarbs MOCBALIEHA AHAAN3Y OTAEABHBIX 9AEMEHTOB IPUHIUIA BepxoBeHcTBa Koncrurynuu. Asrop
AEAAeT IIOIbITKY OTBETUTH Ha BOIIPOC O CUCTeMe CYOBEKTOB, Ha KOTOPBIX PACIIPOCTPAHSETCS CBOE AEi-
CTBHe HAa3BaHHbIN IPUHIIKIL, @ TAKOKe IIPOBECTH €r0 OTTPAaHUYEHHUE OT IPHHIIIIA BEPXOBEHCTBA 3aKOHA U
IPHHIMIIA BEPXOBEHCTBA IIpaBa.

ITo pe3yAbraTaM MCCACAOBAHIS [IEPBOTO M3 HA3BAHHBIX BOIIPOCOB CAGAAH BBIBOA, YTO IPUHIIUII Bep-
xoBeHcTBa KoHCTHTYIHMM AOAXKEH OBITH PACIIPOCTPaHEH A6COAIOTHO Ha BCEX YIACTHHUKOB OOIeCTBEHHBIX
oTHOmeHU# (Cy6beKTOB MyGAMYHOM BAACTH, OAUTHKOB U YaCTHBIX AHIL). [OCyAapCTBY u o6mecTBy
Heo6XOAUMa, CBA3bIBAIONIAS BCeX (YACTHDIX U TyGAUYHBIX CYO'heKTOB) B €AMHYIO CHCTEMY, HOPMaTUBHAS
MOAEAD AOIIYCTUMOTO IIOBEACHIS.

ABTOpPOM CAeAaH BBIBOA, YTO IPHHIUI BEpXOBEHCTBA 3aKOHA OPUEHTHPYeT Ha TO, YTO HamboAee
Ba)XHbIE OOIIECTBEHHbIE OTHOILIEHHS, KOTOPbIe KACAIOTCS KOHCTUTYLIMOHHBIX IIPaB, CBOOOA YeA0BeKa U
TPLKAAHMHA, A TAKKE KOMITETEHIIIH 1 IIOAHOMOYHIT OPraHOB ITyOAUYHOM BAACTH AOAYKHBI yCTAHABAMBATD-
CSl HCKAIOUMTEABHO 3aKOHOM (AKTOM MTApAAMEHTa).
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B yacTu ycraHOBACHMS COACPIKAHMA IPHHIIUIIA BepXoBeHCTBa KOHCTHTYIME aBTOP yKa3bIBaeT, 4To Ha
CETOAHSIIIHMUI AeHb CYIIeCTBYeT IIpobAeMa ero MPAKTHIECKOTO MPHMEeHEHHs], IIOCKOABKY OPTaHbI HCIIOA-
HUTEABCKOTO THIIA HE MOT'YT YKAOHUTBCS OT BBITOAHEHVS TPeGOBAaHUIT 3AKOHOB U IIOA3AKOHHBIX aKTOB
IO IIPUYKHE UX HeKOHCTUTYLHOHHOCTH. B cTaTbe mpeaAaraeTcst aBropcKoe pelleHIe AQHHOM IIPOOAEMBL.

ITocaepHss 9acTb CTaThbM IOCBSAINIEHA AHAAU3Y COAEPKAHMS IPHHIMMIIA BepxoBeHCTBa Ipasa. Ilo
MHEHHIO aBTOPa, AAHHBIH IPHHIMUII SBASETCS OIPEASASIONINM, B TOM 4dHCAe, U AAS Koncrurynum.
ITocpeACTBOM BepXOBEHCTBA IIPaBa 00eCIIeYNBAETCS «KOHCTUTYLIHOHHOCTD>» KoHcTuTyIMu.

Kawuesvie crosa: Koncmumyyus, npunyun sepxosencmsa Koncmumyyuu, 3axon, nodsaxonHuiti
HOPMAMUBHLLLL NPABOBOH AKIM, NPUHYUN BEPXOBEHCINBA 3AKOHA, NPUHYUn sepxosencmea npasa, Koncmumy-
yuonnviti Cyd, napaamenm, noOAUMUKY, 0OP2aHbl 6AACHIU UCNOAHUINEALCKO020 MUNG.
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AxmyarvHocmo uccAed08aHUs 3aKAIOUAETCS B TOM, YTO B YCAOBHSIX COBPEMEHHBIX BbI30BOB, [IOBBIIIEH-
HOTO BHUMAHMs OOIIeCTBA U YCHACHHS TPeOOBaHMI K 9$PEKTUBHOCTH TOCYAAPCTBEHHOTO YIIPABACHHS,
YBEANUYHBAETCS TOTPEOHOCTD B BHICOKOKBAAUDHITMPOBAHHBIX M AAAIITHBHbIX KAAPAX HA TOCYAAPCTBEHHOM
CAY)K6€. I/IHCTI/ITYT PpOTanu roCyAapCTBEHHBIX CAYJKaIlHX, HOBBOAHIOH.H/Iﬁ pa3BHUBaTh H.II/IPOKI/IIjI CIIEKTD
KOMITIETEHIIUA M yIpaBAeHYECKUX HABBIKOB, SIBASIETCS BAXKHBIM HMHCTPYMEHTOM AASl poOCTa mpodec-
CHOHAAM3MA M MOOHABHOCTH TOCCAyXamux. IIpedmemom uccAedosanuis SBASETCS MHCTUTYT POTALUU
FOCYAAQPCTBEHHBIX CAY)KAlJUX KaK MHCTPYMEHTA COBEpPIIEHCTBOBAHUS HMX IPOQECCHOHAABHOIO IIOTEeH-
mmasa. ViccaepoBanme QoxycupyeTcs Ha M3y4eHHM Ka3aXCTAaHCKOH M TepMaHCKOH IIPaKTHK POTAIjUH,
ee BAMSHUH Ha Pa3BHTHE KAAPOBOTO IMOTEHIMAAA U 3 PeKTUBHOCTH TOCYAAPCTBEHHOTO YIIPABACHHS, A
TaKOKe BBUIBACHUH CIIEIIMUKY 3aKOHOAATEABHBIX M OPTaHU3ALMOHHBIX IIOAXOAOB. Lleav uccaedosanus —
BbIIBACHHE CPAaBHUTEABHO-IIPABOBBIX ACIIEKTOB IPHMEHEHHs HHCTHUTYTA POTALJMH TOCYAAPCTBEHHBIX
CAYIKAIIIUX.

Karouesvie crosa: zocydapcmeennutii cAymcauuil, 20cy0apcmeenHoe ynpasAeHue, pomayus, ynpasieneckue
Komnemenyuy, npoPecCUOHAAUIM 20CY0apcmBeHHOti cAYHObl, npomusodeticmeue Koppynyuu, Pecnybauxa
Kasaxcman, OPI; Tepmanus, HopmamueHbole npasosvle aKmol.

BBeaenne

ITpomecc poranum rocypapcTBeHHbIX cAyxamux Kasaxcrana peryampyercs cTaTbeit 41 3akoHa
Pecrry6anku Kasaxcran «O rocypapcrsenson cayxb6e Pecrry6ankn Kaszaxcramn> [1] u Ykasom Ilpesu-
AenTta Pecrybanku Kasaxcran Ne152, KOTOPBIM yTBEPKAEHBI IIPABHAA U CPOKH IIPOBEACHHS POTALH,
KaTeropuu U AOAKHOCTH TOCYAAPCTBEHHBIX CAYXKAIIMX, TOAAEKAMHUX porauuu [2]. AeicrByromue
HOPMBI IIOKa3bIBAOT, YTO HHCTUTYT POTAIIMHI FOCYAAPCTBEHHBIX CAYYKAIIUX SIBASIETCS] OAHMM U3 KAIOUEBbIX
IPaKTHYECKUX MHCTPYMEHTOB, KOTOPBIH HAIlpaBACH Ha IOBBbIIIeHHE 3$PEeKTHBHOCTU M NPOPeCcCHOHA-
AM3Ma FOCYAApCTBeHHOM cAyxObL. Kak 1 A106011 peraaMeHTHPOBaHHBIIT IIPOLieCcC Ha FOCCAYXOe, poTarust
HMeeT OCHOBHYIO LjeAb — 00ecreunTd 3¢ PpeKTHBHOE HCIIOAb30BAHKE MPOPECCHOHAABHOIO IIOTEHIIHAAA
CAY>KAII[HX TIPU TIPOXOXACHUH UMH FOCYAAPCTBEHHOM CAY>KOBL

VIHCTHUTYT pOTaIu MoApasyMeBaeT OIPEACACHHYIO IEPUOAMIHOCTD AOAKHOCTHBIX IIepeMeleHUH
MOAMTHYECKHX U AAMHHUCTPATHBHBIX FTOCYAAPCTBEHHBIX CAYXKAIIMX BHY TP FOCYAAPCTBEHHOTO aIlapaTa
HAM MEXAY HHBIMH FOCYAQPCTBEHHBIMH OPTaHAMHU C IJeAbI0 PACHIMpeHHs NpoQeCcCHOHAABHBIX 3HAaHUH 1
OTIBITA CAY>KAIIHX, AYYIIeHHUs UX KOMIIeTEHITHH, a Tak>Ke TOBBINIeHH Ka4ecTBa ypabaeHus. B mocaepnee
AeCSATHAeTHE POTALIU CTaAd BaXKHOM COCTABASIONIeH FOCYAAPCTBEHHOM IIOAUTHKH He TOAbko B Kazax-
crane, HO U B psiae Apyrux crpad. Kax mumer IT.H. Koberr, u3ydast opraHusaruio poTanuu KaApoB 3a
py06exxoM, OIIBIT MPOBEAEHHSI POTALUK FOCYAAPCTBEHHBIX CAYXKAINKMX B IepMaHHHU OIleHMBAETCS OTede-
CTBEHHBIMH HCCAEAOBATEASIMU KaK Hanboaee yaaqHblii [ 3, c. 42 |. B AaHHOM KOHTEKCTe BayKHO paccMOTPeTh
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CPaBHUTEABHO-IIPABOBbBIE ACIEKTHI MHCTUTYTA POTALJMH, BPISIBUTD €I'O POAb B HPOCI)QCCI/IOHaAbHOM pa3Bu-
THH TOCCAY>KalIUX M OLIEHUTD AeﬁCTByIOHlHe IPAaKTUKH Ha OCHOBE HAITMOHAADPHOI'O M MEXAYHAPpOAHOI'O
OIIbITA.

MartepnaAbl B METOADBI
AAST IOATOTOBKH AQHHOJ CTaThU OBIAM MCIIOAB30BAaHBI HOPMATUBHbIE IIPABOBbIE aKThl PecrrybAnku
Kazaxcran u ®epeparusHoit Pecrry6anku [epmaHny, HaydHbIe [Ty OAMKAIIMU B 06AACTH IOCYAAPCTBEHHOTO
YIPaBAEHHUS], a TAKXKE AAHHbIE 0630pa Opraﬂnsaunn O6mbeauHenHbx Hanuit u I/IHCTI/ITyuHOHaAbHoro
0630pa COBpeMeHHOM FOCYAAPCTBEHHOM CAYXObL. MeTOAOAOINIeCKOI OCHOBOM HAYYHOM CTATbY SIBASIOT-
¢s1 OPMAABHO-FOPUAMIECKUI M CPAaBHUTEABHO-TIPABOBOM METOABL.

OcHOBHbIE TOAOKEHHS

B crarpe 41 3axkona PK «O rocysapcrBenHoit caysx6e PK>» AaHBI ABa ONpepeAeHHs MOHSTHIO
porauu [1], kaxp0e 13 KOTOPBIX MMeeT O6LIYI0 OCHOBY U IIPEATIOAATaeT AOAKHOCTHbIE TlepeMelle s
HA BAaKAaHTHBIE MAU BPEMEHHO BAaKAHTHBIE TOCYAAQPCTBEHHbIE AOAKHOCTH AMOO MEXAY IOCYAApPCTBEH-
HbIMU cAykamuMu. OIpepeAeHNe TIOHATHS M IOPSAOK IIPOBEACHHS AAHHOTO IIPOIeCCca OCHOBAHO Ha
KAACCHHKALUH FOCYAAPCTBEHHBIX AOAKHOCTEH TOCYAAPCTBEHHBIX CAYKAIIMX Ha IOAMTHYECKHE U AAMH-
HUCTpaTHBHbIE KOPIYcoB «A», «B» [4]. CaepyeT OTMETHTD, 4TO MHCTHTYT POTALMH [OAUTHYECKUX
rOCYAAPCTBEHHBIX CAYXXAIuUX BBepeH ¢ 1 stBaps 2021 ropa [S]. B aTo ke Bpems 6piaa BBepeHa HOBas
CXeMa POTALIH - MEXXPETHOHAABHAS — « PETHOH — PETHOH >, IPEACTABASIIONIAs COOOM AOAKHOCTHOE IIepe-
MeljeH1e PyKOBOAUTEASH YIIPaBACHUI MECTHBIX HCIIOAHUTEABHBIX OpraHoB (A0 2021 ropa pOTALMOHHbII
IIPOLIECC PeaAU3OBBIBAACS TOABKO B IIPEAEAAX OAHOTO akuMara). COOTBETCTBEHHO, YTO6bI He AOITYCTUTD
«KOMAHAHOTO IIepeMeljeHUs > B aKMMATaX AAHHYIO POTAIMI0 KOOPAMHHPYET YIIOAHOMOYEHHbIN OpraH
B autte Arentcra PK o AeaaM rocyaapcTBeHHOI CAYKOBL. B 11eA0M, poTarius pOBOAUTCSI ITO OAHOR 13
caepyromux cxeM: 1) MexxypoBHeBast (<«ILjeHTp — PerHOH>, «PEruoH — ueHTp>>§; 2) MeKpernoHaAbHAs
(«pernoH — pernon» ); 3) MesKCeKTOpaAbHast («<LEeHTp — LIeHTp> ); 4) BHyTpUpernoHaabHast (B Ipeaeaax
permoma).

Y4uTbIBasl AMCTBYIONIMI MEXaHH3M HHCTHTYTAa POTALIMH, BXKHO 3aMETHTD, YTO POTALIUs TOCYAAp-
CTBEHHDIX CAYXKAIHX, KaK CII0CO06 OOpbOBI C KOPPYIIIiHelt IPU3HAHA HA MEXAYHAPOAHOM YPOBHE, TeM
CaMbIM MEKAYHAPOAHO-IIPABOBbIe AOKYMEHTHI ellje OOAbIIe PACIHIMPSIOT LjeAN IMPHMEHeHHs POTAIHHL.
K npumepy, B Kousenun OOH npotus koppymuuun or 31 okrsopst 2003 roaa mpeAycMOTpeHa BO3-
MOXXHOCTb HCIIOAB30BAaHHSI POTAIIUM B OTHOIIEHHH CAYXKAlIUX, AESITEABHOCTb KOTOPBIX ITOABEpPIKeHa
KOPPYIIITMOHHBIM PHUCKaM. AHAAOTHYHBIN METOA POTAL[UH HUCIIOAB3YeTCs B lepMaHNM B OTHOIIEHHH TeX
CAY>KAIHX, AESTEABHOCTb KOTOPBIX IIOABEpPXKeHa 0CO60My pUCcKy Koppyrnuuu [6]. B AaHHOM KOHTeK-
CTe IIOAYePKMBAETCS 3HAYMMOCTb MHCTUTYTA POTAI[HH, II09TOMY AOTHYHBIM CUHTaeM OOO3HAYUTbH BCe
IleAH POTAIMH: IOBbIIEeHHe 3PPEKTUBHOCTU AEATEABHOCTH T'OCYAAPCTBEHHBIX OPTaHOB, pPa3BUTHE
AAMHHHCTPATUBHO-TEPPUTOPUAABHBIX EAMHHMI]; HPOQHAAKTHKA KOPPYIIHMOHHBIX IIPaBOHAPYIICHHUI;
9QPeKTUBHOE HCIIOAB30BaHHE IPOPECCHOHAABHOTO IOTEHIIMAAd U YIPABACHYECKOTO OIIBITA TOCY-
AAPCTBEHHBIX CAY’KaIIUX; IPOQPECCHOHAABHOE pa3BUTHE M COBEPIICHCTBOBAHME YIIPAaBACHUYECKHX
KOMITeTEHIIUi1 TOCYAQPCTBEHHBIX CAyXamux [2].

OTHOCHUTEABHO HOBOI HOPMOI IPEACTABASIETCS M BBEA€HHE AOOPOBOABHOM pPOTAIMM AAMHHU-
CTPATUBHBIX TOCCAYXKaIUX Kopryca «b>, koropas mpepycMaTpuBaeT mpodecCHOHAABHOE pa3BHTHE
CAY>KAIlJX HCIIOAHHTEABCKOTO 3B€HA M IPHOOpeTeHMs MMU HOBBIX KoMIleTeHIHi. CTOHT OTMETHTD,
4TO AAHHas GOopMa pOTAIMM IIPHMEHHMA B OTHOIIEHHH CAYKAIUX, kopmyca «b>, He MeHee yeThIpex
MOCACAHUX A€T 3aHIMAIOIIUMH PYKOBOASIIIHE FOCAOAKHOCTH, B TOM 9HCA€ PAOOTAOIIMIMU B PA3HBIX TOCY-
AApCTBEeHHBIX opraHax. Kpome Toro, u3 mepedns rocyaapcTBeHHBIX AOAKHOCTeH KopIryca «B>, Mesxxay
KOTOPBIMHU AOITYCKAaeTCs MPOBEACHHE POTALUU IO B3AUMHOMY COTAACHIO TOCYAAPCTBEHHBIX CAYXKAIUX
FICKAIOYEH PSIA PYKOBOASIIIUX AOAKHOCTeH [ 7 ]. OAHO3HAYHBIM yCAOBHEM AASL 3aITyCKa AAHHOTO IIpOLiecca
CYMTAETCS B3aUMHOE COTAACHE CAY>KAIIMX M COOTBETCTBYIOIIMX YIIOAHOMOYEHHbIX AMIL. BMmecTe ¢ Tem,
IIPaBO OTKAa3a OT POTAIJUH ITPEAOCTABACHO CAYXKAIITM, KOTOPBIM OCTAAOCh TPH M MEHee AT AO AOCTIDKe-
HIS IEHCHOHHOTO BO3PacTa.
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OCHOBOI1 AITEABHOCTH TOCYAAPCTBEHHBIX CAyKamux B [epmanmu asasercs OepepasbHBIH 3aKOH O
ypnosHuKe (O30Y) B peaakiun 1971 roaa. Ilo aToMy 3akOHY YHHOBHUKAMU CIUTAIOTCS CACAYIOIIHE AUIIA:
YHHOBHHUKHU TOCYAQPCTBEHHOTO aIllIApaTa, CYAbH, IIPEIIOAABATEAN IIKOA M BBICIINX yIeOHbIX 3aBEACHNIT,
BOEHHOCAY>KAIIMe, paOOTHHUKH [IOYTHI, JKEAE3HOAOPOXKHOM CAY>KOBI, TOCYAQPCTBEHHbBIX GaHKOB. Tabeab
0 paHrax npeaycmarpusaer 16 rpynn 4uHOBHHKOB: Al-AS — Hu3IMe YMHBI (BCIOMOraTeAbHO-TeXHUYe-
ckue); A6-A9 -cpepHre YMHDBI (IPaBUTEAbCTBEHHbIE CeKPeTapH, obep-CeKpeTapH, raylT- ceKpeTaph);
A10-A13 - Bricme 9uHbI | cTyneny (IpaBUTeAbCTBEHHbIE HHCIIEKTOPBL, perupyHrc-aramansl); A14-A16
— BBICIIHE YHHBI 2 CTYIEHH gx;mcnme IIPaBUTeAbCTBEHHbIe COBETHHKH). Oco6yI0 TPyIITy COCTaBASIIOT
HOAUTHYECKHE ¥ [TOYeTHble YUHOBHUKA. [ToANTHYeCKHe YHHOBHUKU — 9TO HanOoAee OAM3KME COTPYA-
HHKH K IIOAUTHIECKO ITpOrpaMMe IPaBUTEAbCTBA HAHM OTAGABHOTO YHHOBHHKA, OHH IIPHXOAST U YXOAST
C TIOCTa BMeCTe C IPaBUTeAbCTBOM. IloueTHbIe YMHOBHMKY — 3TO AMIIA, UMEIOIHe I'PAKAAHCKYIO IIPO-
deccnio, KOTOPHIX HA3HAYAIOT HA IIOYETHYI0 AOAKHOCTD 0e3 OIIAATHI U IIpaBa MpeTeHAOBATh Ha 0coboe
conmaabHOe obecriederne. K HUM OTHOCATCS IPHUCSDKHDIE, BHIGOPHBIE KOHCYABI [ 8, ¢. 115].

Kax 6b1A0 OTMeYEHO BBIIIle, OIBIT IPOBEACHIST POTALIMU TOCYAAPCTBEHHBIX CAYXKAIMX B [epMaHum
HarboAee ycremnsiit. MccaepoBaHUe ACTICTBYIOIINX 3aKOHOAATEABHBIX HOPM OTHOCHTEABHO PETryAHPOBa-
HISI IIPOLjecca POTAIMH ITOKa3bIBaeT, YT0 PeaepaAbHbIN 3aKOH O YHHOBHUKE HE COAEP)KUT OTIPEASACHHS
pOTalLiK KaK TaKOBOM.

Bmecre ¢ TeM, MHCTUTYT POTAIlMU AOCTAaTOYHO IIHPOKO MCIIOAb3YETCS B TEKCTaX HAYYHBIX CTaTel U
APYTHX HCCAEAOBAHMII BOIPOCOB ITy6AMYHOMN (rocyaapcTBeHHOM) cAyk6bl. CunraeM, 9TO OCHOBaHHEM
AASL OTIEPHPOBAHHS AQHHBIM TEPMHHOM BBICTYTIAET €T0 3aKpelAeHIe BO MHOTHX HeMeIJKUX ITOA3aKOHHBIX
aKTax peAepaAbHOTO IIPABUTEABCTBA M 3EMEAD.

ITo muenmo Mypamkunoit A.C. TepMHHOM <«pPOTaLUs> OXBATBIBAETCS BeCh CIEKTP BO3MOXXHBIX
nepeABKeHH paboTHHKa (CAy>Kamjero) Ha MPOTSHKEHMH MX TPYAOBOIt (CAYXeGHOI) AeSATEABHOCTH C
AFOOBIMH IjeASIMI. ABTOPOM IIPUBOASITCSI IPHMEPHI TPaBOBbIX MHCTPyMeHTOB 13 3akoHa OPI" «O craryce
deAepaAbHBIX TOCYAAPCTBEHHBIX CAyXamux>»> (Bundesbeamtengesetz), B koTopom mpeaycMorpens Tpu
OCHOBHbIe IPaBoBble GopMbI poranuy, a uMeHHO Abordnung, Versetzung u Zuweisung (maparpa¢st 27
-29) [9,c. 86].

OrMedaeTcsi HEMELIKOe FCCAEAOBaHMe ITOA HazBaHueM «Personalrotation in der Praxis: Konzepte
~ Konflikte — Konsequenzen» («PoTanus Ha mpakTHKe> ), TA€ IPEAAOSKEHO BBIACASTD HALJUOHAABHYIO
U MEXHAITHOHAABHYIO POTAIIMIO, BHEITHIOI M BHYTPEHHIO BepTHKAAbHYIO poTanuio. Tak, BHeIIHs:s
BepTHKAAbHAS POTAIMs OCYIIECTBASETCS KaK B PaMKaX OAHOTO YIPABAEHYECKOTO YPOBHS, TaK M CO
CMEHOM YIpaBA€HJIeCKOTO YPOBHL. Takast pOTaIiys oCymecTBASIeTCS B YACTHBIE IPEATIPUSATHS, B HAYYHbIE
YIPEXACHHS, a TAKKE B MEXKAYHAPOAHbIE HAM HAAHALIMOHAABHbIE (T.e. CO3AaHHBIe B paMkax EBponeiicko-
ro Coro3a) opranusanuu. B cBoio ouepesb, BHYTPEHHSS BEPTHKAABHAS POTALIHS MOXKET OCYIeCTBASTbCS
Ha BBIIIIe- AW HIDKECTOSIIINE AOAKHOCTH [TaM xe, c. 87].

AHaAM3HPYS AHCTBYIONIMEe HeMellkie HOPMaTHBHbIe aKThl U KAACCUPUKAIIMIO AOAKHOCTEH, KpoMe
HAeMHBIX PA0OTHHKOB H COTPYAHHKOB, TA€ POTAIjMsi IPOM3BOAUTCS KPailHE PEAKO, MOXKHO MPHATH K
BBIBOAY, YTO CYTh ¥ OCHOBHASI IJeAb POTAITOHHOTO ITPOIlecca 3aKAIOYAIOTCS B IPEAOTBPaleHUH KOPPYII-
LUK Ha AOAXKHOCTSIX, KOTOPBIe O0Aee II0ABEPIKEeHbI KOPPYIILHOHHBIM PUCKAM.

Tak, HeMeIIKHe HCCAEAOBATEAN MHCTUTYTA POTALUK IPH3HAIOT POTALIUIO HA IPAXKAAHCKOM CAyKOe
BecbMa 3(P(PEeKTUBHBIM AHTHKOPPYIITMOHHBIM MEXaHH3MOM, YTO IOATBEPIKAAETCS PeryASTHBHBIMU
HOPMaMH HEMEIJKOTO CAY»KeOHOTO IIpaBa, 3aKpeTAeHHBIMH, B YaCTHOCTH, B Aupekrrse OepepasbHOrO Ipa-
BUTEAbCTBA I'epManMu 0 MpeAOTBpaleHHu KOppynuun B peaepasbaoi apmunucrpanuu ot 30.07.2004, a
TalOKe B peKOMEHAAIHAX 10 ee IpUMeHeHHIo |9, . 88].

B AHpekTHBe IO TIpeAyTIpexAeHHI0 Koppynuun B depepasbroit agpmunucrpauu (AITK) o6osHa-
YeHbl KAIOUeBble KOMIIOHEHTBI CTPATern (peAepaAbHON AAMUHHCTPALIUKE B OOAACTH IPEAYIIPEeXKACHI
KOPPYIILUU 1 KOTOpasi TpebyeT, B YACTHOCTH, OT KAXKAOTO $peAePAABHOIO AAMHHHICTPATHBHOTO OpraHa
U APYTHX OPraHOB pa3paboTaTh 9¢ppeKTHBHbIE BHYTPEHHHE MEPHI IO MPEAYIIPEKXACHHIO KOPPYIIMH 1
Ha3HAYUTb COOTBETCTBYIOLIEr0 KooparHaTopa. Kpome Toro, B 1995 roay 6siaa npuHsiTa AHTUKOPPYII-
IIMOHHAs cTparerusa IlocTosHHON KOH(epeHIUN MUHHUCTPOB BHYTPEHHHX AeA (PEeACPAABHBIX 3eMeAb
(KMBA)), 3akpenasiiommast OCHOBHbIE HATIPAaBAGHHS YCHAHI! TI0 TIPEAYTIPEXASHHIO KOPPYIILMH Ha yPOBHE
¢eaepasbubix 3eMeab. Coraacuo Tpebosanmsam AITK, mpu poranuu AWL, 3aHUMAIONEX AOAXHOCTH,
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YSA3BUMBIE C TOYKHU 3PeHHs KOPPYIIIIUH, AOAXKHBI HCIIOAb30BAThCS CITEIHAABHO OTOBOPEHHbIE ITPOIIEAYPbI
[10, c. 3]. Tak, Ha OcHOBaHHMH IyHKTA 4.2 AMPEKTHUBBI O IPEAOTBPALEHUH KOPPYIILMH CPOK 3aMelleHIs
AOAKHOCTH He AOASKeH IIPEeBBIIIATH IIATH AeT. B TO ke BpeMsi CPOK CAYXKObI CAYXKAIIIero, 3aMeIjaioIero
AOAKXHOCTD C BBICOKMM YPOBHEM KOPPYIIJMOreHHOCTH, B lepManuu Moxer ObITh IpopseH. B Tepmannu
«Kounenuust npeaynpesxaeHus 1 60pbObI ¢ Koppymiuei> 1999 roaa, Kk CAOBY, IpUBeAa K YKPEIIACHHIO
FIAML CO3AQHHIO GOABIIIOrO KOAMYECTBA CAMBIX Pa3HOOOPA3HBIX AHTUKOPPYIILIMOHHBIX OpraHoB [ 11].

HecmoTps Ha peryAsTUBHBIE HOPMBI, OTIPEACASIONIIE POTAIMIO KaK HHCTPYMEHT TIPOTUBOACHCTBHS
KOppynnHuH Ha OTIPEACAEHHDIX AOAJKHOCTAX, CTOUT 3asBUTh U MHbIE IIEAH POTALTUH. Ba)xﬂy}o PoAb poTa-
I} UIPAeT B IIOBBIIICHUH YPOBHS M Ka4eCTBa ACATEABHOCTH He TOABKO TOCYAAPCTBEHHOTO OpraHa, TAe
BBIIIOAHSIOTCS AOAKHOCTHBIE IOAHOMOYFHS CAMHM CAY>KAIIIUM, HO BCETO FOCYAAPCTBEHHOTO aIlapara.

CymecTByrOT MHEHHUS HEMEITKUX HCCACAOBATEACH KaCaTeAbHO 33Aa4 PeaAU3AIUH HHCTUTYTA POTAI[IH,
COTAACHO KOTOPBIM, BO-IIEPBBIX, POTAIMS CIOCOOCTBYeT 00ydeHHIO 6e3 OTphIBa OT PabOTHI, PACIIHPEHHIO
Hpo¢ecCHOHAABHOTO FOPH30HTA U MOBBINIEHHUIO MAHCOB MOAHATHCS [0 KAphePHOH AeCTHHIE, BO-BTOPBIX,
POTaIMA COACHCTBYET AUYHOCTHOMY Pa3BHTHIO, IPOSBACHUIO KPEATHBHBIX KaAPOB, PacIIMpeHue Kpyro-
sopa [9,c.91].

Crenuéuka peaepaTUBHOTO yCTpOMCTBA [epMaHuy mMoApasyMeBaeT, YTO MEXaHM3M POTALIHU Aeid-
CTByeT Ha 3eMEABHOM U $peACPaTHBHOM YPOBHSX, TO €CTh POTAIIUS HCIIOAb3YeTCS BO BCeX (peaepaAbHbIX
3eMASIX, HO C YYeTOM OIPEACACHHBIX 0COOEHHOCTell IOpsSAKa ee mpoBepeHHs. IToaTomy roBopuTh O
€AMHOOOPAa3HOM MOAXOAC M PEIYAUPOBAHHHU POTALJMH HA YPOBHE 3eMeAb TOBOPUTD He IPUXOAHTCSL.

O6cysxaenue

B Konuenuuu pa3BuTHsI FOCyAApPCTBEHHON cAy>x0b1 Pecriybanku Kaszaxcran Ha 2024 — 2029 roast
BBIAGAEH OTAEABHBIN IIyHKT 5 pasAeAd, 0 KOTOPOMY IAQHHPYeTCs IMPOpaboTKa BOIPOCA PaCIIUpEHNUS
KpyTa AOAKHOCTeH, MOAACXKAIIMX POTAIMY, B IIeASX 3¢ PeKTUBHOTO MCIIOAb30BAHI IIOTEHIIAAA FOCY-
AQPCTBEHHbIX CAY>KAIIUX U TPOPUAAKTHKY KOPPYIIIMOHHBIX IPABOHAPyIeHuit [6].

OTMeTHM, YTO MHCTUTYT POTALUM HE SBASETCS HOBBIM Ha IOCYAAPCTBEHHOH CAyXOe, QyHKIM-
OHMpYeT C MOMEHTA IPHHAITHS CIELUAABHOIO 3aKOHA. BMecTe ¢ TeM, MexaHHM3Ma porauuu Tpebyer
COBEPIIEHCTBOBAHMUS, HCXOASL 3 0003HAYEHHBIX BhILIe LjeAell poranun. OmnpepeAeHHbIE MEPOIIPHUATHS B
BUAE BHECEHHs I3MEHEHHUI 1 AOIIOAHEHHU B ACHCTBYIOIYe HOPMaTHUBHbIE IIPABOBbIE aKThI Y>Ke BBIITOAHE-
HBI U PEAAU3YIOTCA.

B 3axone PK «O rocypapcTBeHHOM CAy>K0€ » YIIOMHUHAETCS, 9TO FOCYAQP CTBEHHBII CAYIKALIHIT MOXKET
3aHATb TOCAOAXKHOCTD B IIOPSIAKE IIePeBOAd, HO CaM IIOPSAOK IepPeBOAd PeryAHPYeTCsl IOA3AKOHHBIM
axToM. IToxxaAyit, 9TO OAUH U3 IPOLIECCOB Ha TOCYAAPCTBEHHOM CAYKO€, AepUHHUILIIST KOTOPOT'O H3AOKEH
B HAMMEHOBAaHHH CAMOTO aKTa «IIpaBraa 3aHATHSA BaKaHTHBIX HAU BpeMEeHHO BaKaHTHbBIX AAMHHUCTpa-
THBHBIX FOCYAQPCTBEHHBIX AOAKHOCTeH Kopmyca «b>» 6e3 mpoBepeHus koHkypca». Ha ocHoBanum
[IOAOXKEHHUH yTBEPIKACHHBIX [IPABHA [IEPEBOA MOXKET OCYILECTBASITHCS CAEAYIOIIIM 00pa3oM:

1) Ha AAMUMHHCTPATUBHbIE TOCYAAPCTBEHHBIE AOAKHOCTU Kopryca «B» Aamunucrpanun Ilpesu-
aerra PK, anmaparos maaar ITapaamenTa u Ilpasureancrsa PK, a Taxke M3 AQHHBIX TOCYAQPCTBEHHBIX
OPraHOB B APYTHe FOCOPTaHb;

1-1) c moauTudeckoit rocaorxkHocTH Apmunucrpanun [pesusenta PK, anmaparos maaar [Tapaa-
MmeHTa U IlpaBureancrBa PK Ha apMHHHCTpaTHBHBIE rOCYAQPCTBEHHBIE AOAKHOCTH KopImyca «b> 1mo
COTAACOBAHMIO C YIIOAHOMOYEHHBIM OPTaHOM I10 A€AAM FOCYAQPCTBEHHOM CAYKObI;

2) BHYTpH rOCYAQPCTBEHHbBIX OPraHOB, yKa3aHHBIX B IIOAITyHKTe 1);

3) BHYTpPH FOCYAQPCTBEHHOTO OPTaHa Ha AOAXKHOCTb OAHOI KaTeropuy;

4) BHYTPH TOCYAAQPCTBEHHOTO OPTaHA HA AOAKHOCTD BBIIIECTOSIIIEH KATerOPHH MPHU YCAOBUH, UTO
TOCYAQPCTBEHHBIN CAYYKALTMM 3aHUMAA AOAKHOCTH CACAYIOIEN HIDKEeCTOSAI e KaTeTOPUU He MeHee ABYX
IIOCAEAHUX AeT B AAHHOM T'OCYAQPCTBEHHOM OpraHe;

S) BHYTPH TOCYAQPCTBEHHOTO OpraHa Ha AOAKHOCTb CA€AYIONIel BBIIIECTOsIIeN KaTeropuu mpu
IIOAYYEHHH CAYXKAITUM KOpITyca «bB> B TeueHue ueThIpex KBAPTAAOB IOAPSA Pe3YABTATOB OLIEHKH Aes-
TEABHOCTH CO 3HAUEHHEM <« BBIITOAHSIET GYHKIIMOHAABHBIE 00I3aHHOCTHU 3¢ PEeKTUBHO> [12].

AAQHHBIN IpoOITecC OCYIeCTBASIETCS C IPUMEHEeHHEeM PsIAQ YCAOBHUH, HAIIPAaBA€HHBIX HA ITOBBIIIEHIHE
9 PEeKTUBHOCTH YIIPABAEHHS U 0OeCIieYeHIe Ka9eCTBEHHOI'O KAAPOBOT'O COCTABA.
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B xoHTekcTe AAHHOM CTaThbU CTOMT PACCMOTPETD ellje OAHO OIpeAeAeHHe, KaK TPUKOMAHANPOBaHue,
MIOA KOTOPBIM TIOHMMAETCS 3aHATHE TOCYAAPCTBEHHBIMH CAYXKAIIMUMHU IOCYAADPCTBEHHBIX AOAXKHOCTEHN B
APYTHX TOCYAAPCTBEHHBIX OPraHax, 3arpanyupesxxaenusx Pecrrybauku Kasaxcran 1 mHBIX OpraHu3armsax
C COXpaHeHHeM TIPeKHero Mecta paboTbl (TOCYAQPCTBEHHOM AOAKHOCTH) B NOPSIAKE, YCTAaHOBAGHHOM
3akoHOpaTeAbcTBOM Pecrry6amkn Kasaxcran [1]. Tlo cyTw, 3aHATHE rOCYAQPCTBEHHOH AOAKHOCTA B
APYTOM TOCYAAPCTBEHHOM OpraHe HAallOMHMHAET IMPOIIECC AOAXXHOCTHOTO Ie€PeMeNleHHs, HO TIPU pac-
CMOTpEHHH TIOPSIAKA, CDOKOB M YCAOBHIT IIPUKOMAHAUPOBAHNSI, CKAAABIBAETCSI TOHUMAHHE, YTO 00IIIero
IPU3HAKA, 00BANHSIONIErO C POTAIHEH U IEPeBOAOM He MeeTCs. Bo-IepBhIX, IjeAD - BHIIIOAHEHH e 33434,
MIOCTABAEHHBIX TIepeA TOCYAAPCTBEHHBIMU OPTaHAMHU; BO-BTOPBIX, YCAOBHSL: 32 IIPUKOMAHANPOBAHHBIMU
TrOCYAQPCTBEHHBIMH CAY>KAIMMU COXPAHSIOTCS IPeXHee MeCTO PaboTbl (TOCYyAApCTBEHHAS AOAKHOCTD ),
a TaKKe IIPaBa, TAPAHTUM, ABIOTHI, KOMIIEHCAI[UH, HAAOAQBKH, BBIIIAATHI, IIEHCHOHHOE O0OecIedeHHe U
conMaAbHas 3amuTa. Ilpu IpUKOMaHAMPOBAHMU I'OCYAAPCTBEHHOTO CAYXKAILlero K OPTaHU3AIMAM 3apa-
0OTHAasI IAQTA U MHbIE BBIIAATHI, OCYIECTBASIOTCS 3a CYET CPEACTB HAIIPABASIOINIETO FOCYAAPCTBEHHOTO
OpraHa M MCYUCASIIOTCS HCXOAS U3 AOAJKHOCTHBIX OKAAAOB IO TIOCAEAHEN AOAKHOCTH B HAITPABASIONIEM
FOCYAAPCTBEHHOM OpraHe. B-TpeTbuX, CpOK NPHUKOMaHAMPOBAHHSA TOCYAQPCTBEHHOTO CAYXKalllero K
rOCYAQPCTBEHHBIM OpraHaM, OPraHU3allMsAM He AOAXKEH ITPEBBIIIATh TPeX AeT. YKa3aHHBIH CPOK MOXeT
OBITH TIPOAAEH HATIPABASIIOIINM TOCYAAPCTBEHHBIM OPTaHOM He GOAee 4eM Ha OAHH FOA IPH COTAACHU
IIPHHUMAIONIErO TOCYAAPCTBEHHOTO OPTaHa MAK OPTaHM3AIMH, A TAKXKE IIPUKOMAHANPOBaHHOTO FOCYAap-
CTBeHHOTO cAyxamero [ 13].

IMpumensiembre B [epmMaHuy paBoBbIe HHCTPyMeHTHI poTanui: Abordnung, Versetzung uZuweisung,
B TIEPEBOAE O3HAYANOIIME OTKOMAHAMPOBAHHWE, ME€PEBOA W Ha3HAYEHHME CXOXKH, Ha IEPBBIM B3TASIA, C
porTaiuesi, mepeBoAOM 1 IPUKOMAaHAMpoBaHueM. Bmecre ¢ Tem, B Kasaxcrane pAaHHbIE HHCTUTYTHI CyIIe-
CTBEHHO PAa3AMYAIOTCS MEXAY COOOH, MMest KaXKABII CAMOCTOSITEABHDII [IPABOBO M OPTaHU3AIIMOHHbIN
noAXOABL IIpu 9TOM B3aMMHO ITOAAEPIKHBAIOT APYT APYTa, UTO CIIOCOOCTBYeT CO3AAHHIO HoAee rHOKOM
u 3¢ PeKTUBHOM CHCTeMbI, HECMOTPS Ha Pa3AMYUsA B UX QYHKIIMOHUPOBAHMH, CO3AABA 3P PEKTUBHYIO U
HOAOTYETHYIO CHCTEMY, CIIOCOOHYIO AAeKBATHO PearnpoBaTh Ha MU3MEHEHHs B yIPaBAEHYECKOM IpoIiecce
1 obecrieunBaTh KaYeCTBEHHOE H CIIPABEAANBOE YIIPABACHHE Ha BCEX YPOBHAX. Takoil IIOAXOA MO3BOASIET
KOMIIEHCHPOBATb BO3MOXKHbIE HEAOCTATKH, 00ecIeurnBasi KOMIIAEKCHOE M COAAQHCHPOBAHHOE pelIeHHe
Pa3AMYHBIX OOIeCTBEHHBIX U IIPABOBBIX 3aAa4.

HecmoTps Ha IOAOKHTeAbHbIE CTOPOHBI ITPU PeAAU3alui HHCTUTYTA POTAIIMU MOXHO OIPEACAUTD
M HECKOABKO HeOAArONMPUTHBIX IMPOSBACHHI: BO-IIEPBbIX, IEPUOAUYHOCTD CMEHBI AOAKHOCTEH MOXET
IPUBECTU K YTpaTe HAKONACHHBIX 3HAHHI M OIBITA B OIPEACACHHON OOAACTH, YTO MOXET CHU3HTDH
9$PeKTUBHOCTD PAbOTHI FOCYAAPCTBEHHOTO CAy’Kaijero. HeMaAOBaXKHO yuecTh BO3MOXKHBIE TPYAHOCTH
€ Mpo¢$eCCHOHAAPHON AAANTAIIUI CAYXKAIero, B TOM YHCAE IIPU Ilepee3ae B APYTOH HaCeA€HHDIH ITyHKT,
4TO TOXKE ABASIETCS] PUCKOM CHIDKEHMS MOTUBALIMK COTPYAHHKA, [IOTEPH UM UHTEPeCca U, KaK CAEACTBHE,
YBOABHEHHE C 3aHUMA€MOM T'OCYAAPCTBEHHON AOAKHOCTH; BO-BTOPBIX, BO3MOXXHOE HapYyIIEeHUe IpeeM-
CTBEHHOCTH PabOThl, 0COOEHHO TO OLYTHMO B BAXKHBIX AOATOCPOYHBIX IIPOEKTAX, UTO MOXKET IIOBAMSITD
Ha CTaOMABHOCTD M Ka4eCTBO BHITOAHEHHS [IOCTABACHHBIX 3aAa4. B cAydae, ecAM pOTHpPyeMBIit CAy>KaIIHit
HE BUAUT B POTAIMU PEAABHBIX IMEPCIIEKTUB AASL KaDbePhI, 3TO MOXET BBI3BaTh HEAOBOABCTBO, KaK C €ro
CTOPOHBDI, TAK M CO CTOPOHBI €T0 KOAAET.

IIpuMedaTeAbHO, YTO TOCYAAPCTBEHHbIE CAyxamue [epMaHHM, 0COOEHHO 3aHHMAIOIIME BBICOKHE
NO3UIIMK B BEAOMCTBEHHOMN HepapXMU AOAKHOCTEH, SBASIIOTCS CIEIJMAAMCTAMM HIMPOKOro HpoduAs,
KOTOPBIE MIMEIOT OIIBIT PAOOTHI [0 PA3AMYHBIM HAIIPABAEHHSIM U KOTOPbIE CIIOCOOHBI OBICTPO CIIPABASTHCS
C HOBBIMH 3apa4aMu. OTIBIT, ITOAYIeHHbIN MMU Ha PaHee 3aHUMAeMBIX AOAKHOCTSIX, II03BOASIET TAKHM CAY-
KAIIIUM HAXOAMTD CBSI3U M 3aKOHOMEPHOCTH MEXAY Pa3AMYHBIME OOAacTsiMu 3HaHuiA. [To aToi mpudmnHe
3aYaCTYIO B IIAAHBI Pa3BUTHA FOCYAAPCTBEHHBIX CAYIKAIUX B KAUECTBE YCAOBHS ITPOABIDKEHUS 10 Kapbep-
HOI1 AecTHHIle (M TNOBBIIEHHS YPOBHS BO3HAIPAXAEHHS) BKAIOYAETCS TTOAOXKEHHe O HeOOXOAMMOCTH
3aMeIeHIs OTIPEAEACHHOTO KOAMYECTBA AOAKHOCTEH Ha IIPeAbIAyIeM ypoBHe [13,¢. 92].

3akArouenue
BrrmensaoxeHHOe AaeT OCHOBAHHE YTBEPXKAATD, YTO MHCTUTYT POTAITHH I'OCYAAPCTBEHHBIX CAY>Ka-

IJUX SBASIETCS BOXXHBIM MHCTPYMEHTOM ITOBBIIIEHHS 3P PEKTUBHOCTH TOCYAAPCTBEHHOTO YIIPABACHHUS U
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pasBuTHs MPOPEeCCHOHAABHOTO ITOTEHI[AAA CAYKaIKX. Kak mokasaA cpaBHUTEABHO-IIPABOBOM aHAAM3,
Kazaxcran 1 [epMaHUs HCIIOAB3YIOT PA3AMYHBIE IIOAXOADI K POTAIHH, YTO 06YCAOBAEHO HCTOPHYECKUMH,
KYABTYPHBIMH ¥ OPTaHH3AI[MOHHBIMU PA3AMYMSIMHU B yCTPOFCTBAX TOCYAAPCTBEHHBIX CAYXX0 THX CTPaH.
B KasaxcTane poTanis HallpaBAeHa, IIPeXAE BCETo, Ha TPOQHAAKTUKY KOPPYIILIUH, IOBBILIEHIE IIpodec-
CHOHAAM3MA M AAANITUBHOCTH CAYIKAIHX, a TAKKe AyUIIeHe Ka9eCTBA TOCYAAPCTBEHHOTO YIIPABACHMS
Ha BCEX YPOBHSIX.

VIHCTUTYT pOTALMHU [TO3BOASIET He TOABKO MOBBIIIATH KBAAMPUKAIIHIO FOCYAAPCTBEHHBIX CAYIKAIIHX,
HO M YAy4YIIaTh KOOPAMHAI[HIO M KOMMYHHKAIIMIO MEXKAY PA3AMYHBIMU IOCYAAPCTBEHHBIMH OPTaHAMH.
Ba)XHBIM aCIIEKTOM SIBASIETCS TaKKe PA3BUTHE YIIPABAGHYECKHX HABBIKOB IOCYAAPCTBEHHDIX CAYIKAIHX,
CIIOCOOHOCTD IIPUHIMATH PeIIeHNs B YCAOBUSIX HEOIIPEASACHHOCTHL.

ITpuMeHeHMe HHCTUTYTA poTanuu B [epMaHNH, HECMOTPSI Ha OTCYTCTBHE YeTKOM AeGUHUIIUU B 3aKO-
HOAAQTEABHBIX aKTaX, 9 PEKTUBHO HCIIOAB3YETCS AASI IPEAOTBPAIeHHSI KOPPYIILIUK M Pa3BUTHS KAAPOB.
Hemenkast MoaeAb pOTAIINH, BKAIOUAION]AsI pa3HOOOpasre GOpM ImepeBOAd B Ha3HAUEHH S, KAK BHEIIHIOKO,
TaK ¥ BHYTPEHHIOIO BEPTHKAABHYIO POTAIINIO, AEMOHCTPUPYET BHICOKYIO THOKOCTD 1 CIIOCOOCTBYeT 00y-
YEHHMIO M Kapbepe TOCYAAPCTBEHHBIX CAYIKAIIKX.

Aast TepMaHuM XapakTepHO TeCHOe B3AUMOIPOHUKHOBEHHE M IepelAeTeHHe [OAUTHYECKON U
AAMUHHCTPATUBHOM cdep. ITO HAIIAO CBOe OTPAKEeHHUe U B 3aKOHE O TOCYAAPCTBEHHOI CAyKOe, COTAACHO
KOTOPOMY YHHOBHHKH HMEIOT IIPABO YIACTBOBATb B AESITEABHOCTH MMOAMTUYECKUX MMAPTHI U AOOHBATHCS
IapAaMeHTCKOl Kapbepsl [8, c. 115].

B KasaxcraHe, HeCMOTpsI Ha yCIIeIIHbIe IATH B IPABOBOM PEryAHPOBAHUM POTAIINH, HEOOXOANMO
IPOAOAXKATH COBEPIICHCTBOBAHUE ITOIO MEXaHU3MA. AASI IIOBbIIICHHS 9P PEKTHBHOCTH POTALMH CACAYET
y4eCTh BO3MOXKHbBIE PHCKH, TaKHe KaK yTpaTa IpO¢peCCHOHAABHBIX 3HAHMUH, TPYAHOCTH C AAAITALMeN 1
BO3MOKHO€ CHIDKEHHe MOTHBAIIHU CAYKAInX. BaskHO, 4TOOBI pOTAIfys He HApYIIAAA IIPeeMCTBEHHOCTD
PaboThI M CTAOUABHOCTD B AOATOCPOYHBIX IIPOEKTAX, YTO TPebyeT BHUMATEABHOTO ITOAXOAA K CPOKAM M
YCAOBHSIM IIPOBEACHHS POTAIHHL.

TocypapcTBeHHast CAy»KOa BO BCeM MHUpe MEePeXUBAET YBACKATEABHDIH U, B TO K€ BPeMsl, CAOXKHDII
neprop epemeH. CoBpeMeHHOe MPABUTEABCTBO 3aBUCHT, B 3HAYUTEABHON CTeNeHH, OT 9 peKTUBHOCTH
PaboOThI YIIOAHOMOYEHHOTO OpraHa B cdepe FOCYAAPCTBEHHOMN CAYXKObI M CAMUX FOCYAAPCTBEHHBIX CAY-
xamux. [ocypapcTBeHHas cAy)k0a IPHU3BaHA CAY>KUTb O0IeCTBY U HAIIPSIMYIO BAMSIET HA KA4eCTBO JKH3HH
rpaxaaH [14, c. 3].

Takum 06pa3oM, AaAbHeflllee COBEPIIEHCTBOBAHME MHCTUTYTa poranuu B Kasaxcrame, ¢ yuerom
MEXAYHAPOAHOTO OIIBITA U CIelU(HKH HAIIMOHAABHBIX PeAAHil, OYAET CIIOCOOCTBOBATDH YAYUIIEHUIO
KayecTBa IOCYAAPCTBEHHOTO YIIPABACHHUS U IOATOTOBKE BHICOKOKBAAU(HIIMPOBAHHBIX KAAPOB, FOTOBBIX
9pPeKTUBHO pabOTATh B MU3MEHSIOLINXCS YCAOBHSX.

A.A. Opa36aeBa, 3aH FbIABIMAAPBIHBIH, KaHAUAATHI, Maqsut Narikbayev University Kyxpix
»orappl MekTe6inin YKapus KyxpiK penapramentinin npodeccopst (Acrana, Kasakcran Pecmy-
6amKacp1): MeMAeKeTTiK KbI3MeTIIiAepAiH KICiOH AeHTreiiH apTTBIPYy KypaAbl peTiHAe POTaLus
HMHCTHTYTBI: CAABICTBIPMAAbI-KYKBIKTBIK acIIeKTiAep.

Bepmmeyaiu e3exmiAizi Ka3ipri 3aMaHFbI ChIH-KaTepAEP, KOFAMHBIH MEMAEKETTIK 0aCKapy THIMAIAiriHe
A€TeH Ha3apblH KYIIEHTYi >koHe TaAaITapAbIH apTYbl JKaFAQMbIHAA MEMAEKeTTiK KbI3MeTTeTi >KOFapbl
OiAIKTI JKOHe OeliMAEATIII KapApAapFa AeTeH CYpPaHBICTHIH apTybIMeH TYCiHAIpiaepl. MeMaekeTTiK KbI3-
MEeTIIAEPAIH KeH ayKbIMABI KY3bIpeTTepi MeH 6ac1§apymb1Abn< AAFABIAAPBIH AAMBITYFa MYMKIiHAIK 6epeTiH
POTAL¥ISI MHCTUTYTHI OAAPABIH KICIOHAIri MEeH MOGHABAIAITIH apPTTHIPYABIE MAaHBI3ABL KYPAABL GOABII TaObI-
AQABL 3epmmeyai11 NaHi peTiHAE MEMAEKETTIK KbI3SMETIAEPAIH Kacibu aaeyeTin JKETIAAIPY KYPaABI peTiHAE
pOTaLMs HHCTUTYTHI KapacTbipbiaaabl. 3eprrey Kazakcran meH TepmaHusiaarsl poranus Taxipubecis,
OHBIH KaAPABIK 9A€YETTi AAMBITYFa XKOHE MEMAEKETTIK 6aCKaPYAbIH THIMAIAIriHe dcepiH, COHAAM-aK 3aHHa-
MAABIK JK9HE YIBIMAACTBIPYIIBIABIK TICIAAEPAIH epeKIneAiKTepiH 3epaeaeyre OarbiTTasraH. Sepmmeydiy
MaKcamol — MEMAEKETTIK KbISMETIIACPAIH POTAIHs HHCTUTYTHIH KOAAQHYABIH CaABICTHIPMAADBI-KYKBIKTHIK,
ACIEKTIAepiH aHbIKTAYy.
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The relevance of the research lies in the fact that, under modern challenges, increased public scrutiny,
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civil servant rotation as a tool for improving their professional potential. The study focuses on examining
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effectiveness of public administration, and identifying the specifics of legislative and organizational
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The Nature of Authority provides a comprehensive theory of the
nature of authoritative guidance. It argues that the following claims
exhaust the constitutive properties of authoritative tellings: authoritative
tellings (1) tell subjects what to do; (2) give rise to reasons to comply;
(3) are issued by personal beings and govern the behavior of personal
beings; (4) are issued by rationally competent beings and govern the
behavior of rationally competent beings; (5) are issued under a claim of
right that counts as plausible in virtue of being grounded in a system to
which subjects acquiesce as governing their behavior; (6) are issued by beings with the power to impose
their will on subjects with respect to what they do; (7) create obligations to comply; and (8) are backed by
a threat of detriment that is reasonably contrived to deter enough noncompliance to enable the system
to minimally achieve its ends.
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Bya makasa Kazaxcran Pecrry6ankacsiHAQrp! 6aAa KYKbIKTapbl SKOHIHAETI YOKIAAIH POAI MeH KbI3MeTi-
He OarbITTaAFaH 3epTTey 60AbII Tabbiaapbl. OHAQ 6aAa KYKbIKTapbI JKOHIHAETI OMOYACMEHHIH KYKbIKTBIK,
MapTebeci TAAAAHBIIL, YaKIAAED TaIl OOAATHIH HeTi3ri CBIH-KaTepAep aHBIKTAAAABI KOHE OChI HHCTHTYTTHIH
AaMy IepCreKTUBAAAPhI YChIHBIAAABL ABTOD YOKIAAEPAIH KbISMETIHAET] OH TYCTapAbI Ad, Ha3ap ayAApyAbI
Ka)KeT eTeTiH MaceAeAepAi Ae alKbIHAAMABL ByA Makasa MyaAeAi TapanTapAbIH KeH ayKbIMBbI YIIiH KbI3bIKTBI
Goabin TabbiAapbl sxoHe Kaszakcramaarel 6ara KYKbIKTapblH KOPFAy JKYHeCiH TYCIHY MeH KeTiapipyre
MAaHBI3ABI YAEC KOCAABL

3epmmey noni — KasakcTaHAAFbI 6aAa KYKBIKTAPbI JKOHIHAETI OMOYACMEH MHCTHTYTHIHBIH KYKBIKTHIK
HeTi3Aepi MeH KbI3MET eTy TeTiKTepi.

3epmmeydiy, makcamvr — OMOYACMEH HHCTHTYTBIHBIH THIMAIAINIH apTTBIPY YLIH OHBIH KYKBIKTBIK
MapTebeciH TaaAQy JKoHe XKeTIAAIPY GOMBIHIIA YCBIHBICTAP 33ipAey. 3epTTey GapbICBIHAA KYHEAiK-KYKBIKTHIK,
TAAAQY, CAABICTBIPMAABI KYKBIKTBIK 3€PTTEY dAICTEPI )KOHE XaABIKAPAADIK, TaxdeGeHi caparTay KOAAQHBIAADL

Hezisei scanavizor — Hopserus Toxipubecin eckepe orsipbin, KasakcraHaa oMOYACMEH HHCTHTYTHIH
XaABIKAPAABIK CTAHAAPTTAPFA CONKECTEHAIPY KaXKeTTiriH Herizaey. KasakcTaHAaFsI OMOYACMEH HHCTUTY ThI
KYKBIKTBIK KOHe HHCTUTYIIMOHAAADIK ChIH-KATepAep Tall 00AYAQ, COHABIKTAH OHBIH TOYEeACI3AIriH KyIIefTy
KOHE 3aHHAMAABIK OKIACTTIKTepiH KeHeUTy YChIHBIAAABL ByA mapasap 6asasapAbIH KYKBIKTapbIH KOPFay
JKYHMECIHIH THIMAIAITiH apTTHIPY¥a )X9HE OHbI XaABIKAPAABIK CTAHAAPTTapFa COMKECTEHAIPYTE BIKITAA ETEAL

Kopbtmbmabmap: Kazaxcranparsr baaa KykpIKTaps! skeHiHAeri YokiA MHCTHTYTH Toyeacizpix meH
IIeKTeYAl OKIATTIKTepAl KOCa aAFaHAQ, KYKBIKTBIK J>KOHE HHCTUTYIIMOHAAABIK ChIH-KaTe€pAepre Tarl
60AaaabL. OHBIH THIMAIAITIH APTTHIPY YILIiH ABTOHOMILSHBI HBIFAHATY, 3AHHAMAABIK MYMKIHAIKTepAL KEHEHTY
JK9HE XaABIKAPAABIK TOKIPUOEeH] eHTi3y KaXKeT.

Tyiiindi ce3dep: 6ara KyKvikmapb seHindezi omOyOdcmeH, 3aHHAMA, CoiH-mezeypiHdep, 0amy nepcneKmusarapoL.

Kipicne

Bara KyKbIKTapbl >KOHIHAETT YOKiA MHCTHTYTbI 6aAaAapAbIH KYKbIKTapBIH KOPFAyAd MAaHbI3ABL POA
arKapapbl. XaABIKAPAABIK TOXKIprOeae OMOYACMEHAED TOYeACi3 MOHHUTOPHHI JKYPIi3ill, KYKbIK KOpFay
TeTiKTepiHiH THIMAIAITiH apTThIpyFa bIKIAA eTepl. OAapAbIH KbI3MeTi YATTHIK 3aHAApMeH KaTap Ilaprok
KaFUAQTTApBI CHSKTBI XaABIKAPAABIK, CTaHAAPTTapMeH perTeseai. Kasakcranpa 6ya uacturyTt 2016 5KbIABL
«Kasakcran Pecrry6AnKachIHAQFbI 6aAa KYKBIKTaPBI TYPAAbI>»> 3aHFa ©3TepicTep eHri3y apKBIABI KYPBIAADL
Anaiipa, OHBI PeTTeHTiH HOPMaTUBTiK-KYKbIKTBIK, 6a3a aai pe JKETIAAIPYAL KaXKeT eTeal.

Kasipri yakpirra Kasakcran Pecry6ankachiHAQFbI 6aAa KYKbIKTapBI JKOHIHAET] yoKiA OipHelne Herisri
MaceAeAepMeH OeTrie-6eT Keayae. Bya — mexreyai exiseTTiKTep, HHCTUTYIMOHAAABIK TOYEACI3AIKTIH 60A-
Maybl >koHEe Kap>KbIAQHABIPYADIH SKeTKiAiKCi3Airi. XaABIKapaABIK T@;Kipn6e KOpCEeTKEHAEH, 0M6yACMeHHiH
THIMAL KbI3MET €Tyi YIIiH OHBIH KYKBIKTBIK MapTe6eci HaKTbI aMKbIHAAADII, KAP>KBIABIK, JKoHE 9KiMIIIAIK
Aepbecriri kamTamach3 etiayi Tric. KasakcraHaa 6yA MeXaHH3MAEP TOABIK AAMBIMAFaH, OYA 03 Ke3eTiHAe
YOKIAAIH MaHAATBIH iCKe aChIPyAQ KUBIHABIKTAP TYFBI3AADBL

© A.A. Abayasumosa, 2025

Mpago v rocyaapcTso, Ne 1(106), 2025 63



KOHCTUTYLWOHHOE NPABO

IMMereapix Taxipubeni, acipece HopBerus MoAeAiH Taapdy, TOyeAci3piK, KeH OKIAETTIKTep >KoHe
JKETKIAIKTI pecypcTap 6aaarap oMOyACMeHAepiHe 63 MiHAETTEpIH THIMAL aTKapyFa MYMKIHAIK GepeTiHin
xepcereal. ENOC (The European Network of Ombudspersons for Children) 6asasapabis KyKbIKTapbiH
KOPFay CaAaCBIHAAQFbl OIpBIHFall TOCIAAEPAL 93ipPAEHTIH YATTHIK MHCTHUTYTTapAbl Oipikripeai. Aaaripa,
Kasakcras a3ipre HHCTUTYITOHAAABIK THIMAIAIK TYPFBICHIHAH 6¥A AEHTelire >keTe KOMFaH KOK. bya eaperi
3aHHaMaHbI KalTa KapayAbl )KoHE XKaHa MEXaHU3MAEPAIL €HTi3yAl TaAAIl eTeAL

Ocnr 3eprrey Kasakcran PecryOAMKachIHAQFBI 6aAa KYKBIKTApbI JKOHIHAETI YOKIAAIH KYKBIKTBIK
MapTeGeciH TaAAAYFa, HETi3Ti KYKBIKTHIK ChIH-KaT€PACPAL AHBIKTAYFa XKOHE OAAPADBI eHCEPY GOMbIHIIIA YCHI-
HBIMAQp 33ipAeyre GarbITTasraH. JKyMbICTa XaABIKAPAABIK, TOKIpHOETe CAABICTBIPMAABI TAAAQY JKYPTisiAil,
KasaxcraHparbl OMOYACMEH HHCTHTYTBIH XKETIAAIPY IApaAaPBI YCHIHBIAAQABL

Herisri 6eaim

Basaaap oMOyAcMeHiHIH KbI3MeTiHIH THIMAL HOTIDKeAEpiHe KOA XKeTKi3y YIIIH YATTHIK KYKbIK KOpFay OpraH-
AQPBIHbIH TIYeACI3AITiH JkoHe THIMAIAITH KaMTaMachI3 eTeTiH XaAbIKAPAABIK CTAHAAPTTAPABI €Hri3y KakeT. 1993
xbIAbl BYY Bac Accambaesicht [Tapuok KarMAQTTapbIH 6EKITT], 0AAp YATTBIK KYKbIK KOpFay opraaapbibiH (YKY)
MAaKCaTTapbIH, KYPHIABIMBIH, MOPTeOeCIH kaHe GYHKIIMSIAAPBIH aHbIKTAMABL ByA KaFAaTTap aBTOHOMABIABIKTbI,
Kap>KbIABIK, TYPAKTBIABIKTBI SKOHE aAaM KYKbIKTApbIH, COHBIH iIIiHAe 6aAa KYKbIKTapBIH KOPFay SKOHIHAET] KeH
MAHAQTTBI KapacThIPaAbl [S]. Anaiipa, ITaprox KaFMAQTTApbIHbIH KeHiHeH TaHbIAFAHbIHA KAPAMACTAH, OAAPABI
YATTBIK 3aHHAMAFa eHrisy OipkeAki xKy3ere achIpbiaMaii keaeal. Mbicaasy, Kasakcrarnaa Bara Kyxpixrapb! sxeHiH-
Aeri YaKIiAAIH OKiAeTTIKTepi IeKTeyAl >KoHe OA XaAbIKAPAABIK TAAATITAPFA TOABIK CoMKec KeaMelal. MemaekerTep
ITaprox KarMAQTTapBIH OPHIHAAMAFAHbI YIIIiH 3aHABI JKayalKepIIiAiKKe TapThIAMANTBIHABIKTAH, OAAPADBIH YATTBIK,
AEHTeNAe MIHAETTI TYPA€ OPbIHAQAYBI TOMEH ASPEKEAE KAABIII OTBIP.

XaAbIKapaABIK KYKbIK asiCBIHAA CTAHAAPTTAPABIH, OPHIHAAAYBIH OaKbIAQY XKOHE €CENTIAIK MeXaHU3MAEP]
a3ipaenreH. Aram aiiTkaHAa, BYY-ueig basa KyKbIKTaphbl xeHiHAeri koMuTeTi basa KYKbIKTapbl TypaAbl
KOHBEHI[HSHbIH OPBIHAAAYBIH JKYHeAl TypAe 0aFaar, oFaH Mylie MeMAeKeTTepAeH OaAaAapABIH KYKbIKTa-
PBIH KOpFay CaAaChIHAA KOA JKETKi3iATEH AaMy TYpPaAbl TYPaKTbl eCelTep YChIHYABI TaAam eTepl. Erep
COMKeCCi3AIKTep aHBIKTaACA, KOMUTET YCHIHBIMAQAP IIbIFAPAADBI JKOHE YATTHIK KYKbIK KOPFay OpraHAApbhIMEH
KOCBIMIIIa KOHCYABTAIIUSAAAD XKYPTi3yi MYMKiH.

CounsiMen Karap, BYY-HbiH AAaM KyKbIKTapbl >KOHIHAEri KeHecCiHiH OMbeOam Ke3eHAIK MIOAyBI
MEMAEKeTTePAIH XaAbIKAPAABIK MiHAeTTeMeAepai, coHbIH imiHae Ilapmwx KarmaaTTapsl 6eArireHTeH
CTaHAAPTTAPABI KAHIIAABIKTBI CAKTAHTHIHBIH TAAAAMABL AereHMeH, OYA CTAaHAAPTTAPABIH 3aHABI MIHAETTI
KyIIi 60AMaFaHABIKTaH, OAAPADBIH OPBIHAAAY THIMAIAITI IMEKTeyAl OOABII oTrIp, eiTkeHi BY ¥ ychIHBIMAAPDI
MeMAeKeTTep YIIiH MiHAETTI CUIIaTKa He eMec.

KP 6ararap oMOyACMeHi HHCTHTYTHIH KYPY KaKeTTiAiri

Kasakcranpa 6ara KyKbIKTaphl XKOHIHAEIT OMOYACMEH MHCTHTYTHIH KYpy 0aAa KYKBIKTapbIH KOpEay
CaAACBIHAAFBI XaABIKAPAABIK MIiHAETTEMEAEpPAI OPBIHAAYABIH MaHBI3ABL KapaMbl 60aabl. BYY-upiH Baaa
KYKBIKTapBl TYPaAbl KOHBEHIMSICBIH paTU(UKAIfMsAay apkpiabl KasakcTaH o3 YATTBIK 3aHHAMAcChIH
XaABIKAPAABIK CTAHAAPTTAPFA COMKEC KEATIpYTe JKOHEe OAAPABIH OPBIHAAAYBIH THIMAL OaKBIAQYABI KAMTaMa-
CBI3 eTyre MiHAETTEHAL. AAaiiaa KAaOBIAAQHFAH LIapaAapFa KapaMacTaH, eAAeri 6asa KYKBIKTAPbIH KOPFay
KyHeci 6ipKaTap HHCTUTYLIMOHAAABIK X9HE KYKBIKTBHIK MOCEAEAEPTe Tall OOABII, KOMBIAFAaH MaKcaTTapFa
KOA XKETKi3yAl KMBIHAAQTHII OTHIP.

Kasipri >KarpafiABl TaAAQy KODPCETKeHAeH, OYA CaAaAarbl HeTisri KHUBIHABIKTAp KOAAQHBICTAFbI
TETIKTEPAIH >KeTKIAIKCi3 THIMAiAiriMeH 6afAQHBICTBI, 6¥A XaABIKAPAABIK XXOHE YATTHIK, MOHUTOPHMHITIK
YMBIMAQPADBIH ACPEKTEPIMEH PACTAAAADL

bipinmriaeH, koMeAeTKe TOAMAFaHAAPFa KATBICTBI KbIAMBICTAPABIH JXOFapbl A€HTeli e3eKTi Mace-
AeAaepAiH 6ipi 6oabin Kaaa Gepepi. Conrbl sxbiapapsl Kasakcranapa Oasarap oMOyAcMeHiHe eH Kol
OTIHIIITEp CaHbI KbIAMBICTBIK COT iCiH XXYPri3yre KaTbICThI 60AADL (61 >KarAaI71) , 6yA 2020 >KBIAFBL Ypaicke
corikec KeAeal, aa 2021 xp1abI 62aCcThI Ha3ap KOPFAHIIBIABIK JKdHe KAMKOPIIBIABIK MICeAeAepi OOMBIHIIA COT
TaAKBIAQYAAPBIHA ayAAPBIAABI [2, 6. 8]. OAapABIH alTapABIKTAl 6eairi $U3UKAABIK, ICUXOAOTUSADIK XIHE
CEKCYaAADIK 30PABIK-30MOBIABIKIIEH OAAAHBICTHI, OYA KOAAQHBICTAFBI AAABIH aAy JKOHE KOPFay IIapaAapbl-
HBIH XeTKIAIKCI3AITIH KepceTeai.
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ExinmipeH, sxeTiM 6aAasap MeH aTa-aHACHIHBIH KAMKOPABIFBIHCBI3 KAAFAaH 6aAaAapAbl KOPFAy TeTik-
Tepi THiMCi3. VIHTepHATThIK MeKeMeAep Tap6neAeHymiAepiHiH camaabl 6iAiM AAybl MEH MEAMIIMHAABIK,
KbI3METTEPre KOAKETIMAIAITI IIEKTeYAi, 6¥A OAAPABIH TabBICTHI AEYMETTIK 6e171iMAeAy MYMKiHAIKTepiH
toMeHAeTeal. COHBIMEH KaTap, MEMAEKETTIiK 6aAaAap YHAepiHiH IMIaMaAAH THIC XXYKTEAYl MeH Kap KbIAQH-
ABIPYABIH, KETKIAIKCI3AIrT KOMeAeTKe TOAMAaraHAAPADBIH KYKBIKTAPBIHBIH OY3bIAYbIHA JKEAETiH KOCHIMIIA
KayinTep TyAbIpaast [2, 6.20-22].

YuriHmizeH, MeAMIMHAABIK Jk9He 0iaiM Oepy Kpi3MeTTepiHe IIeKTeyAl KOAXXeTiMalaik acipece
KasakcranHslH maArail eHipAepiHAe aikpiH Oaiikasaabl. JKyprisiaren pepopmarapra KapamacTas,
MIEAHAT PUSAABIK JKIHE MICUXMATPHUAABIK KOMEKTi KOCA aAFaHAQ, aPHAMBI MEAUITMHAABIK KbI3METTEPAIH KOA-
JKeTiMAlAiriHe KaTBICTBI Keaepriaep cakTasypa. biaim 6epy CaAaChIHAQ MHKAIO3HS MICEAECI dAl KYHIe AeHiH
TOABIK, IIEITMIH TalKaH XOK, OyA epeKiire KaKeTTiAikTepi 6ap 6aaasapably OiaiM 6epy KbI3MeTTepiHE TeH,
KOAKeTiMAIAIriH KubIHAATaAR! [ 2, 6. 30-32].

CoHbiMeH Karap, 0aAarap MeH OAAPABIH aTa-aHAAApPBI APACBIHAAFBI KYKbIKTBIK CayaTTbIABIKTHIH
TOMEHAIT'] JKAFAAMABI OAQH 9pi YIIBIKTBIPaAbL BaAa KYKbIKTapbIH KOpFay MeXaHU3MAEPI TYPaAbl XKeTKIAIKTI
aKIapaTThH GOAMAaybl KOITereH KYKBIK OY3YIIBIABIKTAPABIH HA3apAAH THIC KAAYBIHA JKeAeAl, aa Oya
CaAaAAFbl 9PEKETCI3AIK XKYHeAi HpO6AeMaAapAbIH KalTaAaHybIHA BIKIAA eTepl. baraaapAbIH KYKBIKTapbIH
THIMAL KOpFay YIIiH KOFaMAbI KeHiHeH TapTy KoHe KOMeAeTKe TOAMAFAaHAAP MEeH OAAPABIH 3aHADBI OKiAAepi
apachIHAA KYKBIKTBIK aFapTy KYMbICTAPbIH XY Pri3y KakeT.

XaABIKAPAABIK, KYKbIK KOPFay YHBIMAApBI OyA Macesesepre OipHelne peT Hasap ayaapbir, Kasakcranra
TOYEACi3 YATTHIK MHCTHTYT KYPY apKbIABI 6ara KYKBIKTapbIH KOPFay >KYHMeciH KYHIeHTyAl YChIHABL ATam
antrkanpa, Kasakcrannsiy «Baaasapast kopray>» YEY sxymbic To6s1 «Kasakcran PeciryOankacsiHaars: 6aaa
KYKBIKTapbI )KOHIHAETI YOKIA TYPAAbI>»> 3aH 5K00ACBIHBIH TY>KBIPBIMAAMAABIK, HETi3iHAE KOMEAETKE TOAMaraH-
AQPABIH KYKBIKTAPBIH KOPFAy CAAACHIHAAFbI HHCTHTYLIMOHAAABIK GaKbIAAYABI KYLIEHTY KQKETTIriH aTall OTTi.

BYY ApaM KYKbIKTapBbl KOHIHAETI KeHeciHiH OMbebar Ke3eHAIK MIOAYBIHBIH XXYMBICH MeH BY ¥-HbIH
bBaaa xykpikTapn! sxeHiHaeri komureTidiH 2003 »xoHe 2015 XKbIAAAPAAFBI KOPBITHIHABL eCKepTyAepiHae
3aHIEaMaI:-]IbI OPBIHAAYABI THIMAL 6aKbIAANTHIH Aep6ec KYKDIK, KOpPFay TeTiriH KYPy KaKeTTiAiri 6aca KepceTia-
red | 3,4].

2. Barasap oMOypcMeHiHIH KbI3MeTi TypaAbI 3aHHAMAHBI TAAAQY

ATaAFaH MHCTUTYTTHIH KYPBIAYbIHA HeTi3 60AFaH YChIHBICTAPABIH HoTIOKeciHAe KasakcTan Pecrry6au-
Kacsl IIpesupenTinig 2016 sxbiarsr 2KapAbIFs! KabbiapaHbII, eAiMisae Baaa KYKDBIKTapBhl XKOHIHAETI yoKiA
HMHCTHTYTHI eHrisiaal. Kaszaxcran PeCHy6AI/IKaCbIHAanI 6ara KYKBIKTApbI )KOHIHAET] YoKiA MHCTUTYTHIH
KYKBIKTBIK PETTey KOMEeAeTKe TOAMAaFaHAAPADIH KYKbIKTapPbIH KOPFayAbl KAMTaMachl3 €TYA€ MaHbI3AbI POA
arKapaabl. AAaripa, 3aHHAMaAQ OChI HHCTHUTYTThIH OPHbI aliKbIHAAAFAHbIMEH, OHBIH KYKBIKTBIK MapTebeci
MeH OKiAeTTiKTepi mekTeyai 60Abn oThIp. «Kazakcran PecrybaukacbiHAQFbI 0ara KYKBIKTAPbI TYPAABI»>
3anHbIH 7-1 sxoHe 7-2-0anTapbIHa XKaCAAFaH TaAAQy 6aAa KYKbIKTapBIH THIMAI KOpFay YIIiH 3aHHAMAABIK
0asaHbI KalTa Kapay KKETTIriH KopceTeAl.

Heriari Maceaeaepais 0ipi — yoxiaain MopTebeci. 7-1-6armka carikec, Baaa KyKBIKTaphI sKOHIHAET] yoKiA
Kazaxcran PeCHy6AI/IKaCbIHbIH IIpesupeHTi TapanblHaH TarailbIHAAAAABI XKOHE ©3 KbI3METiH KOFaMABIK
HerTi3pe JKy3ere acbIpapbl. Bya yokiapiH MyMKiHAIKTepiH aTapABIKTall MIeKTeHAl, OHMTKeHI MeMAEKeTTiK
KbI3METIIIL MapTe6eciHiH 6OAM8.YI>I JK9He JKIMIIIAIK amMapaThIHbIH >XOKTHIFBI OHBIH KbI3METIH CasCH
BIKIIAAFa )K9HE KAPIKBIABIK peCypCTapra ToyeaAl eTeal. XaABIKApaAbIK TOXKIpHOe KopceTKeHAEH, KOITereH
eapepAe OMOyACMeHTe 6araHbIH KYKBIKTapBIH THIMAL KOPFayFa MYMKIHAIK 6epeTiH 3aHHAMAaABIK OKiAETTIK-
Tep bepiaeai, aa KasakcTanpa 6yA HHCTUTYT Heri3iHeH KeHec 6epy CHUIIAThIHAQ FaHA KAABII OTHIP.

Byaan 6eAaek, oMOyACMeH IIeNIiMAEpPiHiH OPbIHAAAY MEXAaHU3MIHIH 6OAMaybI TaFbl Oip YAKEH MaceAe
6oabin Tabbiaapbl. «Kasakcran PecrrybAukacplHAAFBL 0aaa KYKbIKTapbl TYpaAbl» 3aHHbIH 7-2-6a0bl
OoiibIHIIa OMOYACMEH a3aMaTTapPAbIH IIAFBIMAAPBIH KapayFa, YKIMETKe YCHIHBICTAp eHTi3yre jKoHE MeM-
AeKeTTiK OPTraHAApFa KOA JKETKi3yre KYKbIABL AeTeHMeH, 3aH MeMAEKETTiK OpraHAapAbl OMOYACMEHHIH
HYCKAyAQpblH OpPbIHAAYFA MIHAETTEHTIH HOPMaAapAbl KapacTBIPMAiABL, OYA OHBIH YCBHIHBICTAPBIH
OPBIHAAYADBI epikTi cumarTa Kaaabipaabl Ilereapi Texdpn6e KOPCETKEHAEH, 0M6yACMeHHiH mIemimMaepi
MiHA@TTi TYPA€ OPBIHAQAMACA, OHBIH KbI3METIiHiH THIMAIAIri afiTapAbIKTait ToMeHAeHAl. Mbicaas, IIBeru-
sipa sxoHe OUHASHAMSIAQ OMOYACMEH MEMAEKETTIK OpraHAAPFa HAKThI 3aHADBIK HYCKayAap Oepe arapbl, aA
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Kasakcranpa MyHaait TeTik 5x0K. COHbIMEH KaTap, OMOYACMEHHIH IIeliMAepiH eAeMereH] YIIiH elKaHAQR
CaHKIUSAABIK MEXaHMU3M KapaCTbIpbIAMaraH, 6¥A OHBIH OepeAiHe >koHe KYKBIK KOPFay MYMKiHAIKTepiHe
HYKCaH KeATipeai.

Tarsb! 6ip MaHBI3ABI MACeAE — OMOYACMEHHIH 3aHHAMAABIK 6acTaMAaIIIBIABIK KYKbIFBIHBIH IeKTeAyi. Kasipri
TaHAQ OA TEK YCBIHBICTAp MEH YCHIHBIMAAP JKacail aAaAbl, 6ipaK 3aHHAMAaHBI ©3TepTy OOMbIHIIA pecMH bacTa-
MAIIBIABIK, €Ty KyKbIFbIHa e emec. Aa ITIBerusansiy 6asa KYKbIKTapbl XXOHIHAETT OMOYACMeHI 0aAaAapABIH
KYKBIKTapbIH KOPFay CaAaCbIHAAFBI 3aHAAPFa ©3repicTep eHrisyre 0ACTAMAIIBIABIK JKAcail aAaABL, OYA OHBIH
THIMAIAITIH eA9Yip apTTBIPaABI [2] Kaszakcranaa 6¥A $YHKINA MEMAEKeTTIK OPTaHAAPADIH Ky3bIpeTiHae
KAABIII OTBIP, COHABIKTAH OMOYACMEH KYKBIKTBIK CASICATThI KAABIITACTHIPYFA IIEKTEYAL acep eTeAl.

JKorapbipa aTasraH MaceaeAepai eckepe oTbIpbil, «Kasakcran PecrrybAnkacsiHAaFbI 6aAa KYKBIKTAPbI
TypaAbl>» 3aHHbIH 7-1 5kaHe 7-2-6anTapblH KaiiTa Kapay KaxeT. bya 6aaa KYKbIKTapbl JKOHIHAETI YoKIiAAIH
KbIBMETIH XKETIAAIPY JKoHe OHBIH TOYEACI3AIriH KAMTaMaChI3 €Ty YIIiH MaHbI3ABI KapaM 60aapbl. Ochl Mak-
carra 0M6yACMeHHiH KYKBIKTBIK MOpTeOeCiH HaKThIAQY, OHBIH LIeNIIMAEPiHIH MIHAETTI TYPAe OPBIHAQAYBIH
KaMTaMachl3 €Ty, COHAQI-AK 3aHHAMAABIK 6aCTaMaIIbIABIK KYKBIFBIH Oepy KaxeT. Bya mapaaap Kasakcran-
AQFbI 6aAa KYKBIKTaPbI )KOHIHAET1 YOKiA HHCTUTYTBIH XaABIKAPAABIK, CTAHAAPTTAPFA COMKECTEHAIPII, OHbBI
IIBIHAMBI KYKBIK KOPFAY KYPAABIHA AfHAAABIPYFa MYMKIHAIK Oepeal.

3. baAa KYKbIKTapbl )KOHiHAETi YoKiA HHCTHTYTBIHBIH KYKbIKTBIK KHbIHABIKTaPbI

Kasaxcran Pecrrybankacpiaa 6asa KYKbIKTapbl JKOHIHAETI OMOYACMEH HHCTHTYTHIHBIH AAMYBI A1 Ae
KaABINTACY Ke3eHiHAe TYp. OChl HHCTUTYTTBIH THIMAI KbI3MET aTKapybl YIIiH OHbIH KYKbIKTBIK, MapTeGeciH
HaKTHIAQY, HHCTUTYIIMOHAAADIK, TOYEACI3AIriH KAMTAMAChI3 €Ty JKJHE OKIACTTIKTEPiH KeHEHUTY KasKeTTIAIri
TybIHAAI OTHIp. KasakcTranaa 0M6YACMCH KOFaMABIK, HETi3Ae XKYMBIC iCTeHAlL aA 6¥A OHBIH, IKIMIITIAIK XKoHe
KAP>KbIABIK, AeP6ECTiI‘iH aacipeTeai. OKiAeTTiKTepAiH HAKTHI AHKBIHAAAMAYbI MEH YOKiAAIK MHCTUTYTHIHBIH
TOABIKKAHADBI KYPBHIAMAYbl OHBIH KbI3METIHIH TUIMAIAITIH TOMEHAETYAE.

Bipixmi kxe3exTe, yoKiAAIH 3aHABIK MOpTebecCiHIH HAaKTbIAAHOAYBI OHBIH KYKBIKTBIK HeTi3iHiH 9ACi3
eKkeHiH kepceTeai. Ilapmx KaFupaTTapbIHA COHMIKeC, YATTHIK KYKbIK KOPFAy OPTaHAAPhI TOABIKTAM TOYEACi3
6oayra tuic. Kazakcranpa 6asa KYKbIKTaphl XOHIHAETI yokiapi IIpe3aupeHT TaralibIHAAMABL XKOHE KaXKeT
6OAFaH >Karaalipa OHBI KbI3MeTiHeH 60caTa aAaAbL bya MexaHusm OM6YACM6HHiH TIyeACi3pirine KyMoH
KEATIpiIl, OHBI CasICH bIKIIAAFA YIIBIPATyhl MyMKiH.

ExinmipeH, yokiaAiH oKiMIIIAIK 5KoHe KAP>KBIABIK, Aep6eCTiri xeTkiAikcis. Kasipri Tanaa 0aAa KyKbIKTa-
Pbl KeHIHAeTi OMOYACMEHHIH JKeKe OFOAXKETi )KOK, OHBIH aIlllapaThl TOABIK KAABIITACIIAFaH, aA afIMAKTHIK,
eKxiaaixTepi >xeTiapipiameren. MyHpall XKarpaiiaa YOKIAAIH KbI3MeTi THICTi AeHreiiae OpBIHAAAMAMABL,
acipece, eAiMi3AIH IMaAral aMMaKTapbIHAQ 0aAaAapABIH KYKBIKTapBIH KOpray 6OMbBIHIIA KEACA mapasap
KaObIAAAYAQ KHBIHABIKTAP TYBIHAAHADL.

YiminmriaeH, yoKiaAlH YCHIHBIMAQPBIHBIH 3aHABIK MiHACTTI Ky oK. KoAaaHbICTaFbI 3aHHaMara coii-
Kec, OA MEMAEKETTIK OPTaHAAPFa YCHIHBICTAP eHTi3yTre KYKBIABL, AAAHAA OYA YCHIHBICTAPABIH OPbIHAAAYBIH
TaAall €Ty MYMKiHAIri mekreyai. HoTmwkeciHae MeMAeKeTTIK OpraHAap OMOYACMEHHIH YCBIHBICTAPBIH
eAeMeyre HeMece OPBIHAAMAyFa KYKbIABI OOABII KaAa Gepeal. XaABIKApaABIK Taxipube KopceTKeHAEH,
YOKIAAIH IMeNIMAEPiH OPBIHAQY MiHAETTI 6OAFaH >KaFAQliAQ FAHA OHBIH KbI3METi THIMAI O0AAABL.

TeprinmmiaeH, allMaKTHIK yoKiAAep HHCTUTYTBIHBIH dACi3Airi. KasakcTanpa aliMakThIK 0M6yACMeHAep
JKePTiAIKTi aTKAPYIIbI OPTaHAAPABIH IIeIIiMIMeH TaFailBIHAAAAABL, OYA OAAPABIH TOYeACI3AIriHe KYMOH Kea-
Tipeai. ITaprx KaFIAATTapBI YATTBIK KYKBIK KOPFAy HHCTHTYTTAPbIH TaFaHbIHAQY SKOHE 6aKbmay JKYHecCiHig
aIIbIK 9pi 9AiA 6OAYBIH Tasam eTeal. Asaiipa, KasakcTanaa OyA MEXaHM3M dA1 Ae XKETIAAIPYAL KaXKeT eTeal.

bBya maceaeaepai memy ymin Kasakcran Pecny6AnKacme1H 3aHHAMAChIH JKeTiAAipY KaxeT. Bipinmi
KapaM peTiHAe OMOYACMeHHIH MapTeOeciH KOHCTHTYLIMSABIK ACHrelAe GekiTy ycblHblAaAbl Bya oran
KYKBIK, KOPFay CaAaChIHAQFBI IIEIIIMAEPTE BIKIIAA €TYTe JK9He MEMAEKETTIK OPTaHAAPADBIH MIiHAETTI TypAe
OpPBIHAAYFA THIC YCBIHBIMAAD €Hridyre MyMKiHAIK 6epeai. CoHbIMeH KaTap, 6aAa KYKbIKTapBI SKOHIHAETI
YOKIAAIH Kap>KBIABIK, Aep6eCTiI‘iH KAMTaMachl3 €Ty YIIiH OHbIH JXeKe 610 KeTi KapacThIPBIAYEI THiC. Bya
YOKiAAIH 9KIMIMIAIK pecypcTapra KOAKETIMAIAITIH apTTHIPBIN, aMMaKThIK, 6KiAAIKTePAIH >KYMBICBIH JKaK-
CapTyFa MYMKIHAIK Gepeai.

CoHbIMEH KATap, YoKiAAIH OKIAeTTIKTepiH KeHeHTy MaHBI3ABI KaAaM 60AMaK. Byrinri Tanpa
KasakcraHpa OMOYACMEH 3aHHAMAABIK, 6acTaMa KoTepyre KYKBIAbL eMecC, OYA OHbIH KbI3METIH IIeKTeHAL
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XaABIKapPaABIK Ta>1<ip1/16eAe, acipece OunasHAUS MeH I1IBenmsaaa, 6ana KYKBIKTaphl KOHIHAETI yoKiapaep
3aH IIBIFAPY MpPOLieCiHe TiKeAel KaTbICa aAaAbl JKOHe GaAaAapABIH KYKBIKTAPBIH KOPFAayFa GarbITTaAFaH
JKaHa 3AaHHAMAABIK AKTiA€PAl YCBIHYFa KYKBIABL

Ocpiran 6ariranbicTel Kasakcranpa aa 6asa KYKBIKTaphl J)KOHIHAETI YOKiAAIH KYKBIKTBIK OKIACTTIriH
KYIIEHTY apKbIABI OHBIH MEMAEKeTTiK OpPraHAAPFa dcep eTy MYMKIHAITiH apTThIpy KakeT. bya xaabikapa-
ABIK CTAHAQPTTAPFA Cail KEACTIH JK9He OaAaAapABIH KYKBIKTAPbIH KOPFayFa GarbITTAAFaH THIMAL KYKBIKTBIK,
MeXaHU3MAEPAIH 0ipi 60AMaK.

BY¥Y AaaM KyKbIKTaphl )KOHIHACTI KeHeCiHiH, OMbebar kezeHAiK IIOAYBIHAAFBI YCHIHBICTAp skoHe B¥ Y-
HbIH Bara KyKpikTaphl sxeHiHaeri komuTeTiHiH 2003 sxoHe 2015 XKbIApAApAAFBI KOPBITBIHABL €CKePTYyAepi
Kasakcranpa 6aaa KYKBIKTapbIH KOPFay CaAaChIHAAFbI Aep6ec KYKBIK KOPFay TETiriH XXeTIiAAIPY KaXKeTTiAi-
rir kepcerepi. OcbiraH OaiaanbicTsl, KasakcTanpa 6aaa KYKbIKTapbl SKOHIHAETI OMOYACMEH HHCTUTYTHIH
KYLIEATyre OaFbITTaAFaH 3aHHAMAABIK pepOPMaAAPADI XKY3ere aCHIPYABIH MaHBI3BI 30P.

4. HopBerus Ta:xipnbeci: XaAbIKapaABIK CTAHAQPTTAPABI THIMAI iCKe acpIpy yArici

Hopserns — 6ara KYKbIKTapbIH KOPFay CaAaCBIHAAFBI XAABIKAPAABIK CTAHAAPTTAPABI TOABIFBIMEH
KY3ere achIpaThiH eAAEPAIH 6ipi. Bya yaepicTe menrymi pea aTKapraH MaHBI3ABI KaAAMAAPABIH 6ipi — 1981
KbIAbI «Barneombudslovens apHaiibl 3aHbIHBIH KaOBIAAQHYBI, OA OaAa KYKBIKTAPbI JKOHIHAETi OMOYACMEH-
HiH aBTOHOMUSCHI MeH THIMAL KbI3MET aTKApPYbIH KAMTaMachl3 eTeTiH HaKThl KYKbIKTBIK MEXaHU3MAEPAI
6exiTTi [6] Hopserust — aaemae 6ipinuni 60ABII OaAa KYKbIKTapbl >KOHIHAETi OMOYACMEH AayasbIMbIH
eHTi3reH MeMAeKeT, OYA OHBIH HHCTUTYLOHAAABIK ACHTeliAe 6ara KYKBIKTAPBIH KOPFAY KAFMAATTAPbIHA
aAQAABIFBIH KepceTeai [3].

XaABIKAPAABIK, CTAHAAPTTAPABL TAOBICTBI EHTI3YAIH Herisri ¢gakropAapbiHbIH 6ipi — OMOyACMEHHIH
TOABIK, ToyeAcisairi. HopBerma saHHaMacpIHa colikec, OA IMemiMAepAi Ka6bmAay Ke3iHA€E TOABIK aBTOHOMH-
siFa Mie, 6YA OFaH MeMAEKeTTIK OpraHpap MeH YABIMAAPADBIH KbI3MeTiHe 00beKTUBTI bara 6epyre MYMKIHAIK
Oepeai. CoHbIMEH KaTap, OMOYACMEH JKIMIIIAIK 9peKeTTepAl Teprel-TeKCepyre, CHIHFA AAYFa )KOHE OAAPADI
KOFAMFa JKapysl eTyre KYKBIABL, OYA XYHeAiK IpoOAeMarapAbI aHBIKTayFa JKoHe 6aAa KYKbIKTapBIH KOPFay
A@HTelliH apTThIpYFa bIKIaA eTeAl. MyHAa alIbIKTHIK [TeH TYeACi3 capanTaMaAbIK, 6araAay MYMKIiHAITi 6¥A
MHCTUTYTKA KOFaM TapaIlbIHAH KOFAphI CEHiM TYABIPAAbI [3,6.235].

KapKbIAbIK ToyeAcispik Te OM6YACMeHHiH THIMAI KbI3MeT eTYyiHiH MaHbI3ABI paKTOPBI 6OABITT TabBI-
Aappl. HopBernspa oHbIH KbI3MeTi ITapAaMeHT OeKiTeTiH MeMAEKeTTiK OIOAKETTeri sKeKe 0all apKbIAbL
Kap>KBIAQHABIPBIAAABL. Mpicaabl, 2023 >KBIABL 6aAQAAPABIH KYKBIKTAPHI OOMBIHIIA SAEKTPOHABIK OKBITY
GaraapAaaMaceiH a3ipaeyre 696 000 HOpBerusAbIK KpoH 60AiHAL COHbIMEH KaTap, 6asaAap MeH KaCTapAbIH
0i3AiH KpI3MeTIMi3re KaThICYbIHA KATBICTI X00a yimiH 38 000 KpoH KeHec bepy KbI3MeTTepiHe SKYMCAAABL
Byaan 6eaex, 15 000 KpoH KOMMYHUKAIVS CAAACBIHAQFBI KbI3BMETTEPAL aTarr afiTKaHAZ, OeaeAAl 3epTTey
JKYPTi3yTe 5KYMCaAAbI [5].

Hopserusiparpl 6arasap OMOYACMEHIH TarafibIHAQY YAEpiCi pecMH TYpAe JKOFaphl TayeACi3pikke
ue GOAFaHBIMEH, OHBIH KYIITI X9He AayAbl TYcTapsl Aa 6ap. Ombyacmen Kopoas men Ykimer KeHeciniy
IIeIIiMiMeH aIIblK KOHKYPC HETi3iHA€ TaFalibIHAAAAABIL 6¥A PoCiMHIH amIBIKTHIFBIH KAMTAMachI3 eTiI,
5KabbIK cascu TOITAPABIH, BIKITAABIH 60AAprMaﬁAbI. AATBI 5KBIAABIK, MEP3IMHIH KalTaAaHOANTHIHBI CasCU
KbICBIM KAYTIiH a3alTaAbI, Gipax COHBIMEH 6ipre THIMAL 6aCTaMaAapAbI JKAaAFACTBIPY MYMKIHAIIH OIEKTeHAIL.
MeMaekeTTiK OpraHAapAAH ToyeACi3airiHe KapaMacTaH, COHFBI IeNTiM YKiMeTTiH KOABIHAQ, 6¥A IIPOLIECTiH
obbexTuBTiAIriHe acep eryi mMymkiH. CoHbiMeH Karap, Hopserus tapuxsiHAa OMOYACMEHHIH Kacibu
KY3bIpeTTiAiriHe eMec, MEAMSABIK TaHBIMAAABIABIFBIHA HETI3AEAINl TarafbIHAAQAFAH JKarpaiiAap OOAFaH.
Ocslaaiinra, 6yA MeXaHH3M AEMOKPATHSIABIK CTAaHAAPTTApFa CIMIKeC KeAce A€, KOFAMABIK OaKbIAQYABIH
GoAMaybl KoHe bIKTHMAA CasICH 9Cep Ty MYMKIHAIr Toyekea peTiHae Kaaa 6epeai [3].

OMb6yACMeHHIH KeH ayKbIMABL 3aHHAMaAbIK Ky3bipeTi — HopBerns TaxipubeciHiy Tarst 6ip MaHbI3AbI
apTHIKIIBIABIFEL. «DBaaa icTepi skoHiHAeri OMOYACMEH Typaabl» 3aHHBIH 3-6a0biHa caiikec, OMOyACMEH
yKiMeTTeH OaAa JKarAAibIH JKaKCApTy YILIIiH HAKTHI MIapaAap KaObIAAAYADI TAAQII eTe aAaAbl. Bya MexaHu3M
OMOYACMeHTe KYKBIK KOPFAy CaAACBIHAQFbI IPOOAEMaAapAbl TeK TipKeIl KaHa KOMMai, COHBIMEH KaTap
3aHHAMaHbI JXKETIAAIPY IpolleciHe 6eAaceHAl KATBICYFa MYMKIHAIK 6epeAi. OHbIH KbI3METIHIH afKbIH
MBICAAAQPBI — 6aAQAQPADBI KOPFAY TYPAABI 3aHFA ©3repPiCTep eHri3y apKBIABL TOyeKeA TOOBIHAAFBI Harasap-
ABIH ACHCAYABIFBIH KeIeHA] 6araAay sKyieciH Kypy skoHe IMMUTPALIMS TYPAABL 3aHFa OaAaAApPABL KaMayAd
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JCTayFa THIMBIM CAaAy JKOHIHAETI Ty3eTyAep eHrisy. 2021 sxpianl HopBernsusiy 6asa KyKbIKTapbl JKOHIHAETi
oMbyacMeHi Garasapabl KOpFayFa KaTbICThI 30-AaH acTaM 3aHHAMAABIK, ©3TepicTep YCHIHABL, OHBIH 20-Ch
IIapAAMEHTTe KAPAABII, KAOBIAAAHABI |3, 4].

Ocpaaiima, Hopsermsaaars 6ara KYKBIKTaphl >KOHIHAEri 0M6y,A,CMeH MHCTUTYTBHIHBIH, MOAEAI
XaABIKAPAABIK CTAaHAAPTTAPABL TUIMAL €HTi3YAIH aiKbIH MbICAABI 6OABITT TaOBIAAADL Tayeacispik, TypaxTsI
Kap>KbIAQHABIPY; AIIIbIK TAFAHBIHAAY [TPOLIEC XoHe KeH 3aHHAMAABIK OKIAeTTiKTep OYA HHCTHTYTKA Tek 6aa
KYKbIKTapbIHbIH CaKTAAYbIH OaKbIAAIl KaHA KOFMall, COHBIMEH KaTap YATTBIK CasCAaTThl KAABIITACTHIPYFa
OeAceHAI KaTBICyFa MYMKIHAIK Gepeai. Bya Toxipube 6ara KYKbIKTapBIH KOPFAy JKYHMeCIH XaABIKAPAABIK,
CTaHAAPTTAPFA CIMKeC XKeTIAAIpYTe YMTBIAFaH 0acKa eAAep YILIH IaHAAABL 60AQ AAAABL

5. Kasakcranparbl 6asasap oMOyACMEHI HHCTHTYTBIHBIH AQMY IT€PCHEKTHBAAAPbI

Kasakcran PecrybankacsiHparpl 0aAa KYKBIKTaphl XKOHIHAETT OMOYACMEH HHCTHUTYTHI OaAaAapABIH
KYKBIKTapBIH KOPFay XKOHE OAAPABIH 3aHABI MYAAEAEPIH KAMTaMachl3 €Ty MAKCaTbIHAQ KYPBIAFaH CaAbl-
CTBIPMAABI TYPA€ XKaHa KYKBIK KOPFay MEXaHU3Mi OOABII TaOBIAAABL AAATIAQ, OHBIH KAABIIITACY Ke3eHiHAe
OipKaTap KYKBIKTBIK XK9HE MHCTUTYLIOHAAABIK KUBIHABIKTAP AHBIKTAAABL, OAAPABI JKYHeEAl Typae Lrenry
KaxeT. OcpIral 6aliAaHBICTBI 0OAAIIAKTa OMOYACMEHHIH KYKBIKTBIK MOpPTeOeCiH HBIFAafTyFa SKoHe OHBIH
THIMAIAITIH apTTBIpyFa OarbITTaAFaH 3aHHAMAABIK 6acTaMasap KaOBIAAQHAADL ACTI KYTiAyA€.

Herisri pe¢opmasapabiy 6ipi 6aaa KYKBIKTaphl JKOHIHAET1 YOKiAAIH KbISMETIH XKaH-)KaKThl peTTEeNTIH
JKeKe 3aH XKO00aChIH 33ipAey 60AYbI THiC. YOKIAAIH KYKBIKTBIK, MapTe6eci 9Ai Ae allIbIK, KYHiHAE KAABIII OTBIP
JK9He OOAallaKTa OFaH KOHCTHTYLMSABIK-KYKBIKTBHIK MapTebe Oepy MaceAeci KapacTBIPBIAYBI MYMKIH.
Kazaxcran PeCHy6AI/IKaCbIHbIH Herisri 3aHbIHA THiICTI HOPMaHbI €HTi3y 0M6yACMeHre KoHcTuTyusABIK,
COTKa >KYTiHYy KYKbIFbIH 6epir1, 6aaa KYKBIKTapbIH KOPFayAbl PETTENTIH 3aBHAMAABIK, aKTiAepAIH KOHCTH-
TYLUSIABIABIFBIH AQYAQy MYMKIiHAITiH KaMTaMachl3 eTeai. MyHAail mpakTuka Kasipri yakpirra IToabmasa
COTTi KOAAQHBIABII KeAeAl, OHAA GaAa KYKBIKTaphl )KOHIHAETI YOKIAAIH KOHCTUTYLIUSAABIK, MapTe6eci OHBIH,
OKIAETTIKTePiH afiTAPABIKTAN KeHEMNTill, eAAIH KYKBIKTBIK XKYHeCiHe BIKIIAA eTy MYMKIHAITiH apTTBIPABL

OM6YACM€H HMHCTHTYTHIHBIH IIBIHAMDI TIYEACI3AITIH KAMTAMAChI3 €Ty YIIiH OHBIH TOABIK ABTOHOMHUSI-
CbI MeH KOA CYFBIAMAYIIBIABIFBI KeTliAAeHAIpiayi Thic. Kasakcranparsr «basasapast kopray> YEY sxymbIc
TOOBI 33ipaeren «KasakcraH PecrrybAMKacbIHAAFBI 6asa KYKbIKTapbl SKOHIHAETI YOKiA TypaAbl» 3aH
TYKbIPHIMAAMACHIHAA OipHelire Herisri KaruAaTTap ychiHbIAFaH. OAApABIH KaTapbIHAQ: OMOYACMEHAL MeM-
AeKeTTIK OpraHAAp KyHeCiHeH IIbIFapy, OFaH TOABIK AepOecTik 6epy, KbI3METTIK MiHAETTEPIiH OpBIHAQY
Ke3iHAe KOA CYFBIAMAYIIBIABIK KeIIiAAIriH KAMTaMachl3 eTy, COHAQM-aK, PeCIlyOANKAABIK OI0AKeT ecebiHeH
TYPaKThl KapXKbIAQHABIPY Oap. Bya mapasap oMOyAcMeHAI KaxeTTi MHPPaKypHIABIMMEH KaMTaMachl3
eTyre, OHBIH ilIiHAE KBIBMETTIK KeHCeAeD, KOAIK JKoHe HafAAHBIC KYPAAAAPBIMEH JKaOABIKTayFa MYMKIHAIK
Gepeai. Bya ycpIHBICTap XaABIKAPAABIK KYKBIK KOPFAY MHCTHTYTTAPBIHBIH TIYEACI3AINIH KaMTaMachI3 eTy
CTaHAAPTTAPbIHA TOADIK, COMIKEC KeACAI.

Barasap oMOyACMeHIH TaralibIHAQY IPOLiEAYPACBIHA epeKIlle Hasap ayAapy Kaxer. [Tapriok Kkaruparra-
PBI KYKBIK KOPFay OPTaHAAPBIHBIH allIbIK JK9HE TOYEACi3 ipikTey MeXaHH3Mi apKBIABI TAFabIHAAAYBIH TaAAIl
eTeai. OcbiraH 6aiiAaHBICTBI 60AAIIAK 3aH KOOAChIHAA TaFaMbIHAAY IIPOILECi, OHBIH illiHAE YMiTKepAepre
KOMBIAQTBIH TAAQIITAP, ipiKTEy paciMi KoHe AayasbIMHAH 0OCATY Heridpepi erskel-TerKe Al JKa3bIAYbI THIC.
OmbyacMenAl MaxKiAic AeITyTaTTapBIHBIH KOIIIIIAIK AQYBICIIEH OEKITY MOA€Al HEFYPABIM O0BEKTHBTI JKoHe
AEMOKPATHSIABIK, 9aic 60Aa anappl. Bya Toxipube HopBermsina coTTi KOAAQHBIABIN KeAeaAl, OHAQ OMOY-
ACMEHHIH TOYEACI3AIriH HbIFANTy MaKCaThIHAQ OHBI IIAPAAMEHT MaKYAAAHABL

Bara KyKbIKTapbl XXOHIHAErl YOKIA MHCTHTYTBIH AAMBITYABIH TArbl Oip MaHBI3ABI OAFbBITBI OHBIH
3aHHAMAABIK, OKIACTTIKTepiH KeHEUTy 6OABIN TabBIAAADL Kaszipri yakpITTa OA TeK 3aHHAMaHBI XKeTiAAIPY
OOMIbIHIIA YCBIHBICTAP €Hri3e aAaAbl, OipaK 3aHHAMaFra ©3repicTep eHIi3yAl TAAAIl eTy KYKbIFBIHA M€ eMec.
OMOyACMeHHIH THIMAIAINIH apTTHIPY VIIH OFaH 3aHHAMAABIK OACTAMAIIBIABIK KYKBIFBI OepiAyi THiC,
COHAAM-aK YKIMETTeH 6aAaAapAbIH SKaFAQfbIH KaKCcapTyra GAarbITTAAFaH HAKTHI IIAPAAAPABI TAaAAIl €Ty
KY3bIpeTi KapacThIpbIAybl KaskeT. OHbIH Herisri ¢yHkiusiaapel BY ¥-HpiH BaAa KYKBIKTapbl TypaAbl KOH-
BEHIIMSICBIHA COMKeCTIriH 3aHHAMAABIK TYPFBIAAH Oakbiaay, BYY Baa KyKbIKTapbl 5KOHIHAETI KOMUTETIHIH
KOPBITBIHABI YCHIHBIMAQPBIH TaAAQy, COHAAQN-aK GaAaAapAbl KOPFayFa KaTbICTHI 6acKa AQ XaABIKAPAABIK,
KYKBIKTBIK aKTiAepAl €CKepill, e3repicTep eHri3yAl YChIHY 6OAYBI THIC.
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¥3ak Mep3imai mepcrexTuBapa Kazaxcran Pecybankacsiaa 6aaa KYKbIKTapbl JKOHIHAET yoKiA HHCTH-
TYTBIHBIH MAaHbI3BI apTa OepMeK, OfTKeHi 6ararap eA XaAKbIHbIH yIITeH 6ip Geairin Kypaiabl. OsapAbIH
KYKBIKTapbl MEH MYAAEAEPiHIH CAKTaAYBIH KAAAQFAAANTBIH TOYEACI3 KYKBIK KOPFay OPIaHbl ACMOKPATHSABIK,
KOFaMHBIH, @)XKbIpaMac 6eAiri 60abi Tabbiaaabl. Basaaapra KaTbICTB KYKbIK OY3YLIBIABIKTAPABIH KOOeroi
OyA MaceAeHIH MaHBI3ABIABIFBIH OAQH 9pi apTThIpapbl. Kaszakcran PecrrybAankachiHAQFBI 6aAa KYKbIKTaph
JKOHIHAETI yaKiaaiH 2022 >KbIAFBI ecebinpe 6aAaAapra KATBICTBI KATHIT€3AIK KOPCETY, JA€YMETTIK Kell-
iapixTepai 6y3y sxoHe 6iAIM aAyFa KOAKETIMAIAIKTIH IIeKTeAyi GOMBIHINA OTIHIIITEp CAHBIHBIH APTKAHDI
aram eriareH. Bya kepceTKilnTep KOAAQHBICTAFBI XYiieHi pepopMaAay xaHe Oara KYKBIKTAPBIH KOPFAYABIH
KYKBIKTBIK MEXaHU3MAEPIH XeTiAAIPY KaKeTTirin kepcereai [2].

Ocpiaanma, Kasakcranaarsr 6asa KYKBIKTaphl XOHIHAET1 OM6YACMeH HMHCTUTYTBIH OAQH 9Pi AAMBITY
yiuiH kemeHAl pepopmarap Kaxer. XKeke 3aHABI KaObIAAQY, KOHCTHTYIIHSABIK MOPTeOeCiH OEKiTY, TOABIK,
TIYEACI3AIrIH KaMTaMachl3 €Ty, TaFalbIHAAY PICIMiHIH alUbIKTHIFBIH apTTBIPY JKoHE 3aHHAMAABIK OKIAET-
TiKTepiH KeHeHTy — O6YA MHCTUTYTTHIH THIMAIAIriH apTTBIpyFa MyMKIHAIK GepeTiH Herisri mapaaap. Ocbl
pedopMarapABI Ky3ere achIpy YATTHIK KYKbIK KOPFay TeTiKTePiHiH XaAbIKapaAbIK CTAHAAPTTAPFa COMKeCTi-
TiH KAMTaMaChI3 eTiIl, 6aAaAapAbIH KYKBIKTapPBIH KOPFAyABI X)KaHa ACHTEHNIre KOTEePeAi.

KopbIThIHADI

Koppira keae, Kazaxcran Pecrry6ankacsiapa 6asa KYKbIKTapbl XKOHIHAETT OMOYACMEH HHCTHTY THIHBIH
KAABIIITACYBI MEH AAMYBI 6ipKaTap KYKBIKTHIK JKoHe MHCTUTYIIOHAAABIK CBIH-KaTepPAEPMEH KaTap KYPYA€.
KoapanbicTars! 3agHaMaAbIK, 6a3a 0M6yACMeHHiH KbI3METiH TOABIKKAHABI KAMTAMAChI3 €TyTe XKeTKIAIKCi3,
6¥A OHBIH, TOYEACI3AIri, OKIACTTIri XoHe KapXKbIAAHABIPYbIHA KATBICTBI MICeAeAepAi TybiHAATaAbL baaa
KYKBIKTaphl KOHIHAET1 OM6YACMeHHiH MapTe6eciH KYIIENTY, OHBIH IIeIliMAepPiHiH MiHAETTIAIriH KaMTa-
MachI3 €Ty, afIMaKTHIK OKIAAIKTEPAIH KbI3METIH peTTey jKoHe 3aHHAMAABIK 6acTaMaIIbIABIK KYKBIFBIH Oepy
— OCBI HHCTUTYTTHIH THIMAIAITIH apTTBIPYABIH HETi3ri GaFbITTaphI OOABII TAOBIAGABL

Xaabikapaaslk, ToKipube, acipece Hoperns Moaeai, 6arasapablH KYKBIKTApbIH KODFAy >KyMeciH
XKeTiapaipyae THiMAI TeTikTepapi ycbIHaABL ToyeAcisaik, TYpPakThl Kap>KbIAAHABIPY, AlIbIK TaFafbIHAAY
HpoILieci JK9He KeH 3aHHaMaAbIK okireTTikrep — KaszakcraHaarsl OMOyACMEH MHCTUTYTBIH AAMBITY YIIiH
MaHBI3ABI GaKTOpAAp.

Ocpiran 6aiiAaHbICTHI, 6ara KYKBIKTapbl )XOHIHAET1 YOKiAAIH KYKBIKTBIK, MapTe6eciH KOHCTUTYLIHSADIK,
AeHreriae 6eI<iTy, OHBIH KbISMETIH Kap>KbIABIK, XKdHE SKIMIIIAIK )KarbIHAH HbIFAATY, COHAAM-aK MEMAEKETTIK
OPTaHAAPABIH OHBIH YCBIHBICTAPBIH OPBIHAQYBIH MIHAETTI €Ty — aAAQFBL peOpMaAsapABIH Herisri 6acsm-
ABIKTapbl 60ays! Tuic. Bya IIAapaAap YATTBIK KYKBIK KOPFay TETIKTEPiHiH XaABIKAPAABIK CTaHAAPTTApFa
COMKeCTIriH KaMTaMachI3 eTill, 6aAaAapAbIH KYKBIKTapBIH KOPFAyABI )KaHA CallaABIK ACHI€HIe KOTepPeAl

D.D. Abduazimova Master’s student of the specialty International law Maqsut Narikbayev
University (Republic of Kazakhstan, Astana): Commissioner for Children’s Rights in the Repub-
lic of Kazakhstan: legal reality, challenges and development prospects.

This article presents a study focused on the role and activities of the Commissioner for Children’s
Rights in the Republic of Kazakhstan. It analyzes the legal status of the children’s ombudsman, identifies
key challenges faced by the institution, and suggests perspectives for its development. The author high-
lights both the positive aspects of the ombudsman’s work and the issues requiring attention. This article
is of interest to a wide range of stakeholders and makes an important contribution to understanding and
improving the child rights protection system in Kazakhstan.

Research subject — legal foundations and operational mechanisms of the children’s ombudsman insti-
tution in Kazakhstan.

Research objective — to analyze the legal status of the ombudsman and develop recommendations for
its improvement to enhance institutional effectiveness. The study employs methods of systematic legal
analysis, comparative law, and international expertise.

Scientific novelty — justification of the need to align the children’s ombudsman institution in Kazakh-
stan with international standards, considering the experience of Norway. Given the legal and institutional
challenges faced by this body, it is proposed to strengthen its independence and expand its legislative
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powers. These measures will improve the effectiveness of the child rights protection system and bring it
into compliance with international standards.

Conclusions: The institution of the Commissioner for Children’s Rights in Kazakhstan faces legal and
institutional challenges, including insufficient independence and limited powers. To increase its effective-
ness, it is necessary to consolidate autonomy, expand legislative capabilities and introduce international
experience.

Keywords: children’s ombudsman, legislation, challenges, development perspectives.

A.A. A6pyasmMoBa MAruMCTpaHT CHeJHAABHOCTH <«MexayHapopHOe mpaBo>» Maqsut
Narikbayev University (Pecrry6anka Kasaxcran, r. Actana): YHOAHOMOYeHHDII! IO IpaBaM pe6eH-
Ka B Pecrry6anke Kazaxcran: mpaBoBasi peaAbHOCTD, BbI3OBBI H IIepPCIIEKTHBbI Pa3BHTH

AaHHas CTaThs IPEACTABASIET COOO HCCAEAOBAHNUE, IIOCBSIIEHHOE POAM H ASSITEABHOCTH YIIOAHOMO-
4eHHOTO I10 IpaBaM peberka B Pecrrybanke Kazaxcran. B Heit aHaAM3HPYeTCs IIPaBOBOM CTATYC AETCKOTO
OMOYACMeHa, BbIIBASIIOTCSI OCHOBHbIE BBI3OBBI, C KOTOPBIMU CTAAKHBAIOTCS YIIOAHOMOY€EHHBIE, X IIPEAAA-
TalOTCS IePCIeKTHBbI Pa3BUTH AQHHOTO MHCTUTYTA. ABTOP OIIPeAeAsieT KaK IOAOKUTEAbHbIE ACIIEKThI
B AeSITEAPHOCTH OMOYACMEHa, TaK U IPOOAeMbl, TpeOyrolie BHUMAHHUS. AAHHASI CTAThsl IPEACTABASIET
HHTepeC AAS IIMPOKOTO KPyra 3aUHTEPECOBAHHBIX CTOPOH M BHOCHT BRXKHBIM BKAAA B IIOHMMAHHE H
COBepIIEHCTBOBAaHUE CHCTEMBI 3aIUTHI ITpaB AeTeil B Kasaxcrane.

ITpedmem uccaedosanus — mpaBoOBbIe OCHOBBI K MEXaHU3MbI QYHKI[IOHMPOBAHUS HHCTUTYTA AETCKOTO
ombyacmena B Kazaxcrane.

Leav uccredosanus — aHaAU3 IIPABOBOTO CTaTyca OMOYACMEHa M Pa3paboTKa IPeAAOKEHHI IO ero
COBEpIICHCTBOBAHUIO AASI HOBbIIEHHS 9$(PeKTUBHOCTH HMHCTUTYTA. B HMCCAGAOBAHMH HCIIOAB30BAaHBI
METOABI CHCTEMHO-TIPAaBOBOT'O AaHAAK3a, CPABHUTEABHOTO IIPABOBEACH U MEKAYHAPOAHOM 9KCIIePTUBL.

Hayunas nHosusna — 060cHOBaHNe HEOOXOAMMOCTH IIPUBEASHHS HHCTUTYTa oMOyAcMeHa B Kazaxcra-
He B COOTBETCTBUE C MeXXAYHAPOAHBIMHU CTAHAAPTaMH C ydeToM onbiTa Hopseruu. B cBs3u ¢ mpaBoBsMu
" MHCTUTYIMOHAADPHBIMU TPYAHOCTSIMH, C KOTOPbIMH CTAAKHMBAE€TCS AAHHBIM HHCTHUTYT, IIPEAAAraeTCA
yCHA€HHE eT0 He3aBHCHMOCTH U PAaCIIMpPeHHe 3aKOHOAATEABHBIX IIOAHOMOYHH. DTH MEPHI IO3BOAST ITOBHI-
cuTb 9¢PeKTHBHOCTb CUCTEMBI 3aLIIUThI IIPAB AeTeH U IPHBECTH €€ B COOTBETCTBUE C MEXAYHAPOAHBIMU
CTaHAAPTaMH.

Botgodvi: lacTutyT YmoanoModeHHOro mo mpasaM pebenka B KasaxcraHe cTaAkuBaeTcsi ¢ IpaBo-
BBIMH U MHCTHTYIJMOHAABHBIMHI BBI30BAMH, BKAIOYAsS HEAOCTATOYHYIO He3aBUCHMOCTD M OTpaHUYEHHBIE
IIOAHOMOYHSL. A\ AsI TOBBIIIEHHUS ero 3¢ PEeKTHBHOCTH HeOOXOAUMbI 3aKpeTIAeHHe ABTOHOMHH, PACIIHPEHHE
3aKOHOAATEABHBIX BOSMOXXHOCTEH 1 BHEAPEHIE MEeXAYHAPOAHOTO OIIbITA.

Kawouesvie crosa: demcicuti ombydcmeH, 3aKono0amesbcimeo, 6vi308bl, NePCneKmusbl passumus.
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BblbOPbI MPE3UAEHTA PECNYBJIUKW KA3AXCTAH:
NCTOPUA U COBPEMEHHOCTb

A.5. TEBAEB,
K.10.H., VIHCTUTYT 3aKOHOAATeABCTBa U rpaBoBoit nupopmarmu Pecrybanxu Kasaxcran (r. Acrana, Pecrry6anka Kasaxcran)
e-mail: tebdidar@gmail.com

B crarse aBTOpOoM paccmorpenst Bbibopsl Ilpesupenta Pecrry6bauxu Kasaxcran (daree — PK) c
MOMEHTA YUpeXAeHHs MOCTA U 1o HacTosmee Bpems (Boi6opsr 1990, 1991, 1999, 2005,2011,2015,2019
1 2022 IT.), a TaKKe Pe3yAbTaThl pedepeHAyMa IO TPOAACHHIO ero MoAHOMouHit. [IpoaHaAM3HpOBaHbL
HekoTopble mpaBoBble akTel PK. Kpome artoro, poaHa onjenka pemenuto Koncruryrmonsoro Cosera PK.
IToMuMO 9TOTO, BBICKa3aHbI 3AMEYaHHS M peKOMEHAAIMH 10 HHCTUTYTY Bei0opoB IIpesupenta PK. ATop
HOAHMMAeT BOIIPOC 06 OTCYTCTBUM OIIbITA IIPOBEACHIS OUepeAHBIX BbiOopoB IIpesuaenTa Pecrrybanku
Kaszaxcran.

Ileapto paboThl sIBASIETCS BBIIBAEHHE NMPOOAEM (YHKIMOHMPOBAHUS HHCTUTYTa BHIOOPOB IAABbI
rOCyAQpCTBa U BIpaboTKa pekoMeHAanuit. Boi6opsr [AaBbI rocypaapcTBa SIBASIIOTCS OAHHMM U3 BaKHEHIINX
HMHCTUTYTOB AEMOKPaTHIeCKOTrO TOCYAapcTBa. AAst QOPMUPOBAHIS CTAOHABHOMN IIOAUTHYECKOM CHCTEMbI
TpebyeTcs MPOrHO3UpyeMast IAeKTOPaAbHAsI IIOAUTHKA rocyaapcTBa. [IpoBeaeHre BHeOUepeAHDIX BbIOO-
pos IlpesupeHTa, O BCeil BUAUMOCTH, pellaeT BOIPOC BPEMEHHOIO XapaKTepa, HO He CIOCOOCTByeT
$OPMHIPOBAHUIO B CTAOMABHOMY (YHKIHOHHPOBAHUIO HHCTUTYTA BEIOOPOB AABBI TOCYAAPCTBA.

IIpeaMeTOM MCCAEAOBAHIS SIBASIFOTCS IIpaBoBble akThl Pecrybanku Kazaxcras, cpopmyarpoBanHsbie
B HUX IIPaBOBble HOPMBI U IIPAKTHKA HX PeaAM3aliuy, IPOrpaMMHbIe AOKYMEHTHL. B xoAe rccaep0BaHMs
HICTIOAB30BaHbI 06 IIIeHAYYHbIE METOADI U CIIeI{HaAbHbIE METOABI FOPHANYECKOH HayKH (GopMaAbHO-AOTMa-
THYeCKHH, CPaBHUTEABHO-ITPABOBOI METOADBI, METOA TOAKOBAHUS).

ABTOp KOHCTaTHpyeT $aKT OTCYTCTBHS IPAKTUKY OYepeAHbIX BbIbopoB IIpesmaenta Pecrrybanku
Kazaxcran. C momenTa yupexaenus mocta IIpesmaenra Kasaxckort Coserckoit CoraAucTHYecKOn
Pecriy6aunku (dasee — KasCCP) u mo Hacrosmee BpeMs BbIGODPbI IPOXOAHAU PaHbIIE MOAOKEHHOTO
cpoxa. I[ToMHMO 3TOrO, HEKOTOpbIe MOAOXKEHHs] HOPMATHBHOIO MOCTaHOBAeHMs KoHcTUTynunoHHOro
Cosera PK HocsIT HesicHBII XapakTep. DTO BBI3bIBAET ONpeAeAeHHbIe TPOTHBOpeurs HopM KoHncruTyrnu
U APYTHUX IIPAaBOBBIX aKTOB. AHAAU3 AAHHBIX L leHTpasbHOM H3bupareabHOM Komuccuu Pecriybanku Kazax-
CTaH II0Ka3aA, UTO 3a BECh BBIUICYKA3AHHbIN U30MPATEABHBIN IIEPHOA HAOAIOAAETCS B LIEAOM AOCTATOYHO
BBICOKasI sIBKa u3bupareaeit. ITpu aroM, 3a mepsoro IIpesuaenta Peciry6anku B mepuoa 1990-2015 roast
FOAOCOBAAO DOABIIIEE KOAMYECTBO H30HpaTeAeli, pe3yAbTaThl FTOAOCOBaHMsI 3a Broporo IIpesuaenTa Pecrny-
GAMKYU He CTOAD BHYIIUTeAbHbIE (B [IEAOM, YPOBEHb TOAACPKKH H36UPATEAIMU AOCTATOYHO BbICOKMIA).

Kawouesvie crosa: Ilpesudenm Pecnybauxu Kaszaxcman, eaasa zocydapcmea, svibopul, Koncmumyyus,

peependym.

BBeaenne
B Aureparype mocBseHO 6OABIIOE KOAMMECTBO HAYYHBIX TPYAOB BOIIPOCAM CTAaHOBAEHHS U pas-
BUTHS KOHCTUTYLIMOHHO-IIPAaBOBOIO CTAaTyca IAABbl TOCYAAPCTBa. 3HAYMMbIMU siBAsiIoTCs paborer O.E.
Kyra¢una, M.B. Baraast, O.O. basunoit, B.E. Yupkuna, koAAeKTHBHbIE MOHOTPAQUU ITOA peAakiieii A.M.
Ocasearoka u nop, pepaknueit A.IL Opaosa, H.A. CaaBkunoit. I[TomMumo aToro, nMeeTcst psip HHAUBHAY-
AABHBIX MCCAGAOBAHHI, 3aTPArMBaIOIUX KOHCTHTYIIMOHHO-TIPABOBOM CTATYC M HHCTHUTYT Ipe3HAEHTa
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(T'B. Aérresa, H.C. U6paesa, B.1. Kaiinosa, A.B. Heuxuna, B.H. Cysoposa u Ap.). O6crosTeabnbie
HCCAEAOBAHHS IPaBOBOro moAoxeHus IIpesupenrta Pecry6bamku Kasaxcranm mposepensr B.A. Maii-
AbibaeBbiM, B.A. Maaunosckum u B.A. MyxamepxaHOBBIM. B TO ke BpeMst B pabOTax MHOTHX aBTOPOB
OTCYTCTBYeT peTPOCIEKTHUBHBIN aHAAU3 (YHKIHMOHNPOBAHUS MHCTUTYTA BHIOOPOB IpesupeHTa. Boaee
TOTO, IIOAOOHBIF aHAAUS3 IT0 HHCTHTYTY BBIOOPOB IAABBI TOCYAQPCTBA BECbMA PEAKO BCTPEUYaeTCsl B TPYAAX
Ka3aXCTAHCKHMX aBTOPOB. AKTYaAbHOCTb GOPMUPOBAHMS MHCTUTYTA OYEPEAHBIX BHIOOPOB IAABBI FOCY-
AapCTBAa 0OYCAOBACHA, B IIEPBYIO OUepeAb, 3AHUMAeMbIM IT0AOXKeHHeM TIpe3upeHTa B CHCTeMe OpPraHOB
rOCYAQpCTBEHHOM BAACTH (KOHCTUTYLIMOHHAS pedopMa OKasaa CYIIeCTBEHHOE BAUSHHUE HA MHCTHTYT
IIpesupenTa Pecniy6auky, opHako Thasa rOCYAQpPCTBa COXPAaHMA 3a co00011 KAIOUEeBble ITOAHOMOYHUS B
FOCYAAPCTBEHHOM YTIPaBACHHH).

Ha coBpemeHHOM 3Tare BbIOOPBI SIBASIFOTCSI OAHUM M3 KAIOUEBBIX AEMOKPATHYECKHUX HHCTHTYTOB.
VIHCTUTYT Npe3MACHTCKUX BBIOOPOB He sBAsSeTCS HcKaloueHHeM. B Pecrry6anxe Kasaxcran uaCTHTYT
BbIOOPOB IAABBI FOCYAAPCTBA OTHOCHTEALHO HOBBIH. OTO CBSI3aHO C BBEACHHEM YKA3aHHOIO IOCTA AHIIb
B 90-e roppr XX Beka. B Hacrosimee Bpemst B Pecrybanke Kasaxcran cpopmupoBaHa HOpMAaTHBHAS
mpaBoBasi 6a3a ¥ CBOSI H30HpaTeAbHas CUCTeMA, GYHKLHOHUPYIOT COOTBETCTBYIOMIME TOCYAAPCTBEHHBIE
opransL B To ke BpeMsi, HeKOTOpbIe MHCTUTYTHI H30MPATEABHOM CHCTEMBI PAa3BUTHI B HEAOCTATOYHOMN
CTelleHH, HaOAIOAAeTCsI HeCTAOMABHOCTD BBIOOPHOTO 3aKOHOAATEABCTBA.

OcHoBHas yacTh

ITocae BBepenms nocta Ilpesusenta Corosa Coserckux Conuasncrudeckux Pecrry6ank 20 ampeast
1990 roaa 6s1a yuapesxaén moct IIpesuaenta KasCCP. Ilepssiit Ipesusent KasCCP 6b1a uzbpan Bep-
xoBubM CoBetom (6esarbTepHAaTHBHBIE BHIGOPDI, B 3aKOHE OBIAO NMPEANHCAHO 06 U36GpaHHMH MepBOrO
ITpesupenra Kazaxckoit CCP «Bepxosubim Coserom Kasaxckoit CCP cpoxom Ha mects aeT> [1]).
CoraacHo AanHbIM LleHTpasbHOl n36upareabHoit komuccun Pecrry6anku Kasaxcran (pasee — LIMK
PK) 3a nepsoro Ipesuaenta Pecry6anku mporoaocosaso 317 aeryratos uau 88,1% ot obmero uncaa
ATy TaToB, 18 AeyTaTOB MPOroAOCOBaAH IPOTHB [2].

Caepyrompue Boi6opst IIpesupenta PecriybANKI COCTOSAUCH He depe3 IIECTb AET, & YiKe MeHee 4eM
depe3 ABa roaa. IIpaBoBsiM ocHOBaHHeM sBASIAMCH 3akoH «O Beibopax ITpesuaenta Kasaxckoit CCP»
ot 16 oxrsiopst 1991 roaa Ne894-XII u ITocranosaerue Bepxosroro Cosera KazCCP «O HasHaueHHH
Bp160poB Ilpesnpenra KasCCP>» or 16 okrabps 1991 roaa Ne 893a-XII. B 3akoHe 6b1A0 yKa3aHO, YTO
IMpesuaenT usbupaercst rpaxpaHamu Pecrybanku cpokoM Ha S Aet. ITpeTeHAEHT HA BBICIIMI MOCT
Pecry6AMKE AOAKEH GbIA COOTBETCTBOBATh BO3PAcTHBIM pamkaM (0T 35 AeT A0 65 aeT), 6bITh rpaxkaa-
HUHOM PecIry6ANKY, HOCTOSIHHO IIPOXKKBATh Ha ee TEPPUTOPHU He MeHee 10 AeT 1 BAAAETD KA3aXCKHM U
pycckum sispikamu. Kanauaarst B ITpesuperTsr PecrryGAMKY MOTAY BBIABUTATBCS He TOABKO OOII€CTBEH-
HBIMH 00beAVHEHHISIMH, BKAIOYAsI IIOAMTHYEeCKYe TAPTHU U IPOQCOI03bl, HO i KOAAEKTUBAMU PAZAUIHBIX
opranusanuil (B TOM YMCAe KOAAEKTHBBI y4eOHBIX OPTaHHM3ALHil), MECTHBIMH COOPAHHSMU TPOKARH,
00AaAQIOIIUX H30UpaTEABHBIM IIPABOM, A TakoKe AemyTaTamu BepxosHoro Cosera Pecrry6anku.

Bropsie mpesupeHTCKEe BbIOOpHI 6blAM IpoBepeHbI 1 Aekabps 1991 roaa. ITo mroram KOTOpBIX
NOBTOPHO Ha be3aAbTepHATHBHO# ocHOBe (mepBbIil pas — B 1990 roay) 6bia n3bpan nepsbiit [Ipesuaent
Pecrry6auxy, 3a Hero mporoaocosaao 8 681 276 usbupareaeit, 4To cocTaBuA0 98,78% roaocos uzbupare-
aeit. [Tpu aTOM B roaocoBanuu npuHsao yuactre 88,23% (8 788 726 uz 9 961 242) rpaxpan Pecrry6ankw,
uMeromux mpaso roaoca. ITo ua¢popmanun IJMIK PK 65141 Apyrie mpeTeHAEHTDI, HO He ObIAM 3aperu-
CTPHpPOBaHbl KaHAMAATaMH B [Ipe3HACHTDI IO PasHbIM IpHYMHAM (OAMH NPETEHACHT B3SA CAMOOTBOA,
BTOPOIl He CMOT HabpaTb Hy)XHOe KOAMYECTBO TOAOCOB AAS BBIABIDKEHUS B KAaHAMAATHI IIpesupeHra
Pecrry6auxu (Heo6xopumo 6b1a0 cobpath He meree 100 Toicsta roaocos) [2]). [Ipumeyareabto, uto B
AeHb IIpuHeceHus npucsiru usbpaunoro IIpesupenra Bepxosusiit CoseT PecrrybAnku IpuHsA pemeHne
nepenmenosars KasCCP B Pecrry6auxy Kasaxcran [3]. [ToaTomy us6parmsrit [aaBa rocyaapcrsa BeTy-
A B AOAKHOCTD Kak [Ipesupent Pecrry6auxu Kasaxcran (usbupaacs va nocr Ipesupenr KasCCP). Io
BCell BEAUMOCTH 3TO GBIAO CBSI3AHO ¢ COOBITHAME 8 Aekabps 1991 roaa (moamucanue Tak Ha3bIBaeMBIX
BeAOBEXCKUX COTAAIIEHMIT).

ITocae pacmapa CCCP Bepxosusim CoBerom Pecrybamku 28 sHBapst 1993 rosa 6piaa mpuHsTa
nepsast Kouncrurynus PK. Coraacno Koncrurynuu PK, 651a mpurar Koaexc «O Boibopax B Pecrry6au-
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ke Kasaxcran». ITo nepsoit Koncrurynuu PK u BpimeykasanHoMy kopekcy IIpesuaeHT O6bA 00s13aH B
COBEpIIEHCTBE BAAACTD TOCYAAPCTBEHHBIM SI3BIKOM, «a TAKoKe He IMETh AyXOBHOTO 3BaHMHSA U He SIBASITBCS
CAY>XHTeAeM KaKOTo-Au60 Kyabra>» [4]. [ToMrMo 2T0r0, 6bIA IIPEAYCMOTPEHA BO3MOXKHOCTb CAMOBBIABU-
KEHH Ha TTOCT TAABBI TOCYAAPCTBA.

OAHOBpeMeHHO C 9THM, yKa3aHHbIe IIPaBOBbIe aKTHl He HAIIAM CBOIO IIPAKTHYECKYIO PEaAM3aLHIo
B CHAY ITOAMTHYECKUX COOBITHIL B 3TOT mepuop. Tak, ¢ 1993 mo 1995 roas: B Pecrrybauke mpousoraa
depepa MOAUTHYECKUX KPH3HCOB. B Aekabpe 1993 ropa 6BIAO MPHHATO pelIeHHe O POCITyCKe BBICIIETO
3akoHopareabHOro oprana PK [S] u [IpesupeHT 6biA HapeAeH IPaBOM IIPHHAMATH AKTBL, IMEIOIUe CHAY
3akoHa [6], B mapTe 1995 roay nocae Boi60opos Bepxosnbiit Coser PK 6b14 paciiymmeH B 04epeAHOIl pas.

B mapre 1995 ropa IlpesupeHT u3pa Ykas, umeromuit cuay Koncrurynuonsoro 3akona «O pecry-
6anKaHcKOM pedeperayme» [7]. Ha ocHoBarunu atoro Ykasa B COOTBETCTBHHM C ITYHKTOM 7 CTaTbH 78
Kouncrurynuun PK 1993 ropa u crareu 3 3akoHa Pecriy6anku Kazaxcran «O BpeMeHHOM AeA€THpOBaHUE
Ipesuaenty PK u raaBaM MeCTHBIX AAMHHHCTPALIUI AOIIOAHUTEABHBIX TIOAHOMOYHIT» OBIAO IPHHSITO
pellieHne O IPOBEACHHUH IIEPBOTO PECIyOANKAHCKOTO pedepeHAyMa O IMPOAAEHHH oAHOMOYHI [Ipesu-
ACHTa ellle 60Aee yeM Ha S AeT (Ao 1 pexabps 2000 roAaf[S]. B nepBoM B ucropun Pecrry6anku Kazaxcran
pedepenayme npunsao ydactre 91,21% (8 309 637 uz 9 110 156) usbupareneit, u3 kotopnrx 95,46% (7
932 834) nporoaocoBaAo 3a MPOAAEHHe TOAHOMOYHIL niepBoro [Ipesnsenta Pecry6anku Kasaxcran [2].

B aTOT 5ke rop 6bIA IPOBEAEH BTOPOIt B HCTOpHH coBpeMeHHOTro Kasaxcrana pecirybankanckuii pede-
PEHAYM, II0 HTOraM KOTOPOTo IIpHHSATa Bropas i HblHe pefictyromas Korcrurymua PK. B roaocoBanuu
yaactBoBaso 90,58% (8 091 715 u3 8 933 516) rpakaaH, 06AaAIOMKX M3OUPATEABHBIM PaBOM. 3a
npunsTUe HoBoi KoHcTuTyrmu nporoaocosaao 89,14% (7 212 773) usbupareaeit [2]. B aeitcTsyromyto
Koncrurynuio PK B wacTi BbI6OpOB IAaBbl FOCYAApPCTBA ObIAM BHECEHBI HEKOTOpbIe HOBILIECTBA (IO
CPaBHEHHIO C IPEABIAYIIMMYU IPABOBBIMK akTaMH). HanprMep, IopsAOK BBIGOPOB ONpeAeAseTcst KOHCTHU-
TYLMOHHDIM 3aKOHOM, 6bIA yBeAMYeH LieH3 oceprocTH (He MeHee 15 et posxxuBats B Kazaxcrane). M3-3a
OTCYTCTBHS BBICIIEro 3aKoHOAaTeAbHOTo opraHa PK ITpesnaeHTOM ObIAM U3AQHBI PSIA YKA30B, HMEIOIIHX
CHAY KOHCTHTYLMOHHOTO 3aKoHa (Hampumep, «O Ilpesmpenre», «O Boi6opax B Pecrry6anke Kasax-
CTaH> ), KOTOPBIE CTAAU OCHOBOI BHIGOPHOTO 3aKOHOARTEABCTBA B OTHOLIEHUH Bbicmeii oomxHocTr PK.

OuepeaHble BHEOUEPEAHDIE M TPETDH IO CYETY IPE3UAEHTCKYE BEIOOPHI pouian B 1999 ropy. Iepep
IpOBeAeHneM BHeouepeAHbIX BbioopoB IIpesuaerta B 1998 roay 8 Korncrurynuio PK 6511 BHeceHb! 1ep-
Bble M3MEHEHHUS U AOTIOAHEHIS, KOTOPbIe B TOM UHCA€ 3aTPArMBaAH BOIIPOCHI IPE3UAEHTCKHX BbIOOPOB.
Hanpumep, 6b1A N3MeHeH BO3PACTHOI LeH3 (MCKAIOUeH BepXHHUI1 BO3PACTHOI LIEH3, 2 HIKHUI ObIA TIOAHST
(«He MOAO’KE COPOKa AeT>> ) ), yBEAUMEH CPOK IIPeObIBAHMSA B AOAKHOCTH (¢ S AO 7 A€T), HCKAKOYeH ITyHKT
4 crarsu 41 Koncrurynuu o BHeoYepeAHBIX BhIOOpax. KpoMe ToOro, B BEIOOPHOM 3aKOHOAATEABCTBE OBIA
FICKAIOYEH ITyHKT «He IMeTb He [IOTAIeHHOM B yCTAaHOBACHHOM 3aKOHOM IIOPSIAKE CYAUMOCTH> [9].

Ha Bp16opsr 1999 ropa 6bIAM BHIABUHYTHI YKe 8 KAHAMAATOB B IIpe3rAeHTSI, B TO JKe BpeMs KaHAH-
Aaramu B IIpesupentsr LTHMKom PK 65140 3apernctpuposano 4 npeTeHAeHTa. B roAocoBaHMH IPUHIAO
yaactue 87% (7 328 970 us 8 419 283 ) rpaxxaas, o6aaparomux npaBoM roaoca. [To utoram roaocosanus ¢
OoAbIIM ITpenMyIecTBOM mobeana mepsbiii ITpesupert PK, 3a koToporo mporoaocosaao 6oaee 79,78%
(5 846 817§ usbupareaeil. Y APYTHX KAaHAMAATOB B IIpe3HAeHTDI ObIAY CACAYIOIIIIE PE3YABTATHI: BTIOPOE
mecto — 11,7% (857 386); Tperbe mecto — 4,61% (337 794); uerBeproe mecto — 0,76% (55 708) [2].

B 2004 roay B 3akoHOAATeABCTBe O BbiOOpax [AaBBI rocyaapcTBa ObIA MCKAIOUEH ITYHKT < He SBASTbCS
CAy>KHTeAeM KaKoro-An60 Kyabras» [10].

B 2005 roay Koncrurynuonnsiit Coser Pecriy6auku Boinec ITocraHoBAeHME, 10 KOTOpOMY «Aara
BBIOOPOB SBASIETCSI IIPHOPUTETHON 110 OTHOLIEHHIO KO BCEM HHBIM AQTaM, CBSI3AHHBIM C BBIOOPHBIM
IIPOLIECCOM, B TOM uMcCAe U BcTynaeHneM IlpesupenTa PecriyOAMKH B AOAKHOCTB>» [11] ) B OIIPEACAMA
IPOBECTH IIPe3NAEHTCKHUE BbIOOPHI B Aekabpe 2005 roaa. B To sxe Bpemst ae-pakTo 3TO OBIAU BHEOUEPEA-
Hole Bbi6opsI [TpesupenTa, Tak xak o Koncruryrmu Ipesupent n3bupaacs Ha ceMb AeT. B pexabpe 2005
roAQ IPE3UAEHTCKHUI CPOK He HaCUMTHIBAA CEMUAETHETo Nopora (MpeablAymye BHI6OpPBI MpomAr B 1999
roay). Oanaxo Koncrurynuonnstit Coser Pecrry6Anku moméa o HHOMy Iy TH.

Yske B centsa6ps 2005 roaa IpesupeHT uspas yxas [12], B KOTOpoM 6b1AU AQHBI HOPYYEHHS IO HapAe-
ameMy npoepeHHio Bbi6opos Ipesupenta. Coraacuo Koncruryrmuu PK, B centsa6pe 2005 65140 Tawoke
BoiHeceHO ITocraHoBAeHne Maxxnanca ITapaamenta PK, B koropom aaroit ipoBepenust Bbioopos IIpesu-
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AeHTa 06bsBASIAOCH 4 Aekabpst 2005 ropa [13]. ITo uroram Beex mponeayp LMK PK saperncrpuposaa S
kaHAMAATOB B [Ipesnaentsl. B roanocosanmu npunsao ydactue 76,78% (6 871 571 u3 8 949 199) rpakaas,
00AaparoIIHX IIpaBoM roaoca. ITo uroraM roA0CoBaHusI ¢ elre GOABIIMM IIPEUMYIIeCTBOM IIOOEAHA IIepPBBI
Ipesupent Pecrry6anxu Kasaxcran, 3a koToporo mporoaocosaso 91,15% (6 147 517) usbupareneit. Y Apy-
IHMX KaHAMAATOB B IIpesuaeHTbI GbIAU CAGAYIONIIHE Pe3yABTAThL: BTOpoe MecTo — 6,61% (445 934); Tpere
mecto — 1,61% (108 730); uetBepToe Mecto — 0,34% (23 252), naroe mecto — 0,28% (18 834) [2].

B 2007 roay B Koncrurymmo PK BHecAn usMeHeHHUS U AOIIOAHEHHs, KOTOpbIe B TOM YHCAE 3aTpa-
THUBAAU U HHCTHTYT BHIOOPOB rAaBbl rocyasapcrsa. Hampumep, 651 cOKpaleH Mpe3UASHTCKHI CPOK C
CeMH AO ITSTH AeT U U3MeHeH IIeH3 0ceprocTH | 14]. TIoMIMo 3Toro, BHECeHbI IIOIPaBKU OTHOCHTEABHO
nepsoro [Ipesupenta PK (panee 6b1a mpunsT 3akon o nepsom [pesupenre PK, saroxusmmit ocHOBY
popmupoBanus uHCTUTYTa nepBoro Ilpesupenta PK, poasee mpuHMMAaAMCD HOIPABKH B IIPABOBbIE AKThI
PK 06 ocobom craryce nepsoro Ilpesmaenta PK c HaseAeHMEM COOTBETCTBYIOIIMX IOXKM3HEHHBIX
noaHoMounii. B 2022 ropy mocae KOHCTUTYLIMOHHOM pedpOpMbl MHOTHE IIPAaBOBbIe aKThI ¥ IIOAOXKEHHS O
nepsoum [pesupente PK yrparuau cuay).

B 2011 roay B ouepeaHOi1 pa3 6141 IIPOBEAEHBI BHEOYEPEAHDIE BbIOOPBI TAABbI rocypapcrsa. Iepep
npesupeHTCKUMU Boibopamu 2011 ropa 65140 IPEAAOSKEHO IIPOBECTH pedepeHAYM O IPOAACHHH IIOAHO-
mounii IIpesuaenra. Opnako ['AaBa rocypsapcrsa CBOMM YKa30OM OTKAOHHUA IpeasokeHue Ilapaamenra
PK [15]. Boaee Toro, Korcrurynuonssit Coser PK npusHaa ykasaHHOe IpepAOXKEHHE HE COOTBET-
creyromum Koncrurynuu PK [16]. AaHHast cuTyauus paspemnaach IyTeM BHECEHHS! AOTIOAHEHHS B
Koncrurynmo PK 0 BO3MOXHOCTH IIPOBEACHHST AOCPOYHBIX IPe3UACHTCKHX BbI60poB [ 17]. Tak, Taasa
FOCYAQPCTBA OBIA HaAeAeH OAHOMOYHEM Ae-$aKTO [O-CBOEMY YCMOTPEHHUIO IPOBOAUTD BeIOOpEI [Ipesu-
AerTa PK. CoOTBeTCTBEHHO, CBOMM yKa3oM OH Ha3HAuMA BbibopbI Ha 3 anpeast 2011 ropa [18].

Ha Bri6opax 2011 ropa ITHIK PK 3aperucrpupoBaa Tpex KAHAMAATOB, B TOM 4rcAe U nepsoro [Ipe-
supenta Pecriybamku. B roaocosanuu npunsao ygacrue 89,98% (8 279 227 us 9 200 298) rpaxaas,
HMEIOIIHX IIPaBO roAoca. ITo HTOraM roA0COBaHMS CO 3HAYMTEABHBIM IIPEUMYIECTBOM ITOOEAUA TIepBbIit
ITpesupent Pecry6amkn Kasaxcran, 3a koToporo mporoaocoBaao 95,55% (7 850 958) msbupareneit.
Apyrue kaHAHAATDI B [Ipe3uAeHTbI OKA3aAM CAEAYIOMHUe TIOKa3aAl: BTopoe Mecto — 1,94% (159 036);
Tperbe mecto — 1,36% (111 924); uerseproe mecto — 1,15% (94 452) [2].

B 2015 roay mpomau cAepyioinyie BHeOdepeAHble pe3uAeHTCKIe BbIoopsL. [IpearorkeHie o mpoBepe-
HHH BBI6OPOB IOCTYNHAO 10 utoram 3acepannst Cosera Accambaen Hapoaa Kasaxcrana (dasee - AHK)
(ob6pamenne 6p120 HanpaBaeHo k AertyTarckoit rpymne AHK). Aaree Maxuauc [Tapaamenta PK npumsia
obpamenne k [IpesupeHTy O IpOBeAeHHH BHeOYepeAHbIX Bb6opoB [19]. CeHar Takke moppepxkas
HHUIMATHBY O IIPOBEACHHU BHeOYepeAHbIX BBIOOpOB IAaBsl rocyaapcrsa. ITomumo aroro, Ilpeacesarean
Cenara ITapaamenTa PK o6paruacs B Korcrurynuonnsiit Coser PK A5 0$pHImaAbHOTO TOAKOBaHHH
HopM Koncruryruu. Koucruryrmonnsiit Coser PK B cBoem ITocTaHOBAEHHN OTMETHA 06 HCKAIOUU-
TeAbHOM IpaBe [IpesupeHTa «eAMHOAMYHO Ha3HAYaTh BHEOUEPEAHbIE IIPE3HACHTCKUE BoIOOpbI» [20]. B
uTore 6b1A n3AaH Ykas [IpesnaeHTa 0 Ha3HaYeHUU AATHI BbI6OPOB [21].

Coraacuo panmsiv LIUK PK [22], B rosocosanuu mpunsiao yuactue 95,21% (9 090 920 us 9
547 864) IPaXkAaH, MMEIONIUX ITPABO FOAOCA, KOAMYECTBO 3apeTrUCTPUPOBAHHBIX KAHAMAATOB COCTAaBHAO
Tpu. ITo nroram roaocosanust nepssiii IlpesupenT Pecriy6anku Briurpaa BbI60psI ¢ pesyabrarom 97,75%
(8 833 250), BTopoe mecto — 1,61% (145 756), Tpetbe mecro — 0,64% (57 718).

B 2017 roay mo uroraM KOHCTUTYITMOHHOH pedopmsl K IIpe3naeHTy mpeAbsIBASeTCSA AOTIOAHUTEAD-
HOe Tpe6GoBaHMe IO 06pasoBareabHOMY LieH3y [23]. Kpome Toro, 6piaa IpuHATa B HOBON PeAAKLMH
crarbs 54 Koncruryrmonsoro sakona Pecrry6anku Kasaxcran «O Boi6opax B Pecrry6anke Kasaxcran»
ot 28 cents6ps 1995 roaa [24].

B ¢despare 2019 ropa mepsouit Ilpesupent Pecrybanxu obparumacst B Koncrurynuonnsii Coser
PK AASL OHIIIAABHOTO TOAKOBAaHMS HOPM KOHCTHTYLMM IO BOIPOCY AOCPOYHOrO IpeKpallleHHs ero
noanoMmounii. 19 despaas 2019 ropa Koncrurynuonnsiii Coser IpuHIA HOPMaTHBHOE IIOCTAHOBACHHUE
[25], B koTOpOM yKaszaHo o Haamunu y IpesnaeHTa IpaBa MO COOCTBEHHOMY JKEAQHUIO CAOXKUTD CBOM
NOAHOMOYHS (<«CaMOCTOSTEABHOE OCHOBAaHME AOCPOYHOTO IpeKpalleHus MOAHOMOUHil»). B mrore,
19 mapta 2019 ropa nepssiit [IpesuaeHT M3AaA YKa3, B KOTOPOM YKa3aHO O IpeKpaleHHH UCIOAHeHUs
noaHoMounit ['AaBbI rocypapersa ¢ 20 mapTa 2019 roaa.
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ITocae BeTymaeHus B AOAKHOCTD BTOpoit ITpesuaent PK HasHauma npesupeHTCKHE BHIOOPHI Ha 9 MIOHS
2019 ropa [26] (B ouepeaHoit pas BHeouepeaHbie). B roaocoBanmu npuusao ydactue 77,5% (9 274 110
u3 11 960 364) TpaXXAQH, UMeIoNIHe IpaBo roaoca. ITo nroram Beibopos Bropoit [Ipesuaert Pecrrybavku
BbIMrpaa c pesyasrarom 70,96% (6 S39 715) nsbupateeil, PUHABIIMX yYacTHe B TOAOCOBAHHH; BTOPOe
mecto — 16,23% (1 495 401); Tpetbe mecto — 5,05% (465 714); werBeproe mMecto — 3,04% (280 451);
naToe mecto — 1,98% (182 898); mectoe Mecto — 1,82% (167 649); ceabmoe mecto — 0,92% (84 582) [27].

B 2022 ropy B KasaxcTaHe mpoBepeHa KOHCTHTYIIHOHHAsI pepopMa, KOTOpasl 3aTPOHYAA MHOTHe
cdeppl, B TOM 9KCcAe BOIIPOCHI BBIGOPOB raaBbl rocypapersa ([IpesupeHT n3bupaeTcst OAMH pas 1 Ha CeMb
AeT). 1 CeHTﬂ6pﬂ 2022 ropa Ilpesupent B ceoeM Ilocaannu Hapoay KasaxcTaHa mpeaAoxua mpoBecTH
BHeouepeaHble Bbibopst Ilpesnaenta [28]. CoorercTBenHO, 21 cenTs6ps 2022 roaa raaBa rOCyAapCcTBa
noamnucaa YKas o IpOBeACHHH BHEOUEPEAHBIX IIPE3UAEHTCKHX BhI60pOB 20 HOst6pst 2022 roaa [29]. ITo
MTOTaM, B FOAOCOBAHUH IPUHAAO yyacTue 69,26% (8 278 570 3 11 953 465) rpaxkpaH, IMEIOIUX IPABO
roaoca. YeepenHyto o6eay oaepkaa Bropoii [Ipesnaent Pecrry6anxu c pesyasratom 81,31% (6456 392)
roAocos usbupareseit; Bropoe mecto — 3,42% (271 641); Tperbe mMecTo — 2,60% (206 206); yeTBepToe
mecto —2,53% (200 907); maroe mecto — 2,22% (176 116); mecroe mecto —2,12% (168 731). ITpu aTom
460 484 (5,80%) usbupateseil, IPUHABIINX yYaCTUE B TOAOCOBAHHH, IIPOTOAOCOBAAU POTHUB Beex [ 30].

3akarouenne

Vlcxops 13 BBIIEYKA3aHHOTO, MOXKHO CA€AATh Psip BHIBOAOB. Bo-mepsrix, B Pecrybanke Kasaxcran
C MOMeHTa y4pesxxAeHus nocra IIpesuaenTa u 10 HacToAImEee BpeMs IIPOBEACHO BOCEMb IPE3HASHTCKHX
BbI60pOB. PaxTHIeCcKH Bce BBIOOPHI ObIAY BHEOIepeAHBIMIL I 10 Bcelt BUAMMOCTH, MOXKHO KOHCTATUPOBATh
00 OTCYTCTBUM IIPAKTHKU OYEPEAHBIX BBIOOPOB IAaBBI rocypsapcrBa. I1osToMy mmpepsaraercst 3aKOHO-
AATEABHO 3aKPEINTh [TOAOXKeHHs, KOTAa [IpesuAeHT MMeeT IpaBO HA3HAYATh BHeOYEPEAHbIE BHIOOPBL
YKazaHHOe HOBOBBEAEGHME II03BOAMT COPMHUPOBATDH IPABOBYIO KYABTYPY IO BOIPOCY M30HMpAaTEAbHBIX
IPOLIECCOB U YCTOHYUBYIO CUCTEMY IPaBOOTHOIIEHHI IIPeeMCTBEHHOCTH HHCTUTYTOB FOCYAAPCTBEHHOH
BAACTH (M3 COBpEMEHHOMN NCTOPUM TPAH3HT BAACTHU He BCETAA IIPOXOAUA MUPHBIM ITyTeM).

Bo-BTOPBIX, €CAM CMOTPETH BeCh OIIBIT U30MPaTEABHBIX IIPOLIECCOB, TO HAOAIOAAETCSI BBICOKAS SIBKA
Ha MPe3UAEHTCKHE BHIGOPHI U Ha pedepeHAyM 1o mpoaseHHuo moaHomouuit (1991 . — 6oaee 88%, 1995
I. — 6oaee 91%, 1999 1. — 87%, 2005 1. — 76%, 2011 1. — 60oaee 89%, 2015 1. — 95%, 2019 1. — 77,5%,
2022 1. - 69,26%). [1pu 9TOM B IOCACAHHE TOABL AOASL YIACTHS FPAKAAH B BRI6Opax cHivkaeTcs. [1epBbrit
ITpe3uAeHT Bceraa yBepeHHO BHIMUIPhIBaA BIOODBI C BHYIIMTEABHbIM pedyabraroM (1990 . — 88%, 1991 .
~98%, 1995 1. — 95%, 2005 . — 91,15%, 2011 1. — 95,55%, 2015 1. — 97,75% ), ToAbKO B 1999 ropy Ha6paa
HeMHOTHM 6oAee 79% roaocos usbupareaeit. Bropoit IIpesuaeHT He CyIeCTBEHHO YCTYIAET EPBOMY
ITpesupeHTy 10 pesyabratam Ha Boibopax (2019 1. — 77,5%, 2022 1. — 81,31%).

B O ke BpeMst BCe YKa3aHHBIE PE3YABTAThI TOAOCOBAHMS CBUAETEABCTBYIOT $aKTHIECKH 06 OTCYT-
CTBUM KOHKYPEHIIUH B IIPE3UACHTCKUX BbIOOPAX 32 BCIO UX HCTOPHIO. BbicoKast sIBKA Ha IPEe3UAEHTCKHE
BBIOOPBI OOBSICHSIETCSI 3aHUMAeMbIM MecTOM ITpe3raeHTa B CHCTeMe OPraHOB FOCYAAPCTBEHHOMN BAACTH
(akTHBHOE HCMOAB3OBaHHME AAMMHHCTPATHBHOTO pecypca). PekoMeHAyeTcs HOPMATHBHO 3aKpeluTb
CHCTeMy OrpaHIYEeHHI UCIIOAB30BAHUSI AAMIHHCTPATHBHOTO PeCypca B BBIOOPHBIX IIPOLieCCax.

B-rperbux, B x0Ae pedopmupoBanus uncruryTa [Ipesupenre Pecrrybanku Kasaxcran nexotopsie
pemenns Koncrurynnonnoro Cosera PK (8 HacTosmee Bpems — Koncrurynuonnstit Cyp Pecrry6anku
Kasaxcran) B onpeaeAeHHOI CTeNeHH MMEIOT COMHHUTeAbHble MoMeHThL. Hanpumep, Coraacno Hop-
MaTHBHOMY HOCTaHOBAeHHMIO OT 15 ¢espans 2019 ropa Ne 1, Koncrurynuonssiii CoBeT 1moaaraer, 9ro
OCHOBOM TaKOTO PeIIeHHMs SBASIOTCS Pe3YAbTAThl HAyYHO-TIPAKTUYECKOTO AaHAAM3A COASPIKAHMUS IIOAOXKE-
Huit KoncTuTymmy, ¢ yueTroMm nmocaepoBaTeabHoro pepopmuposanus Ocuoproro 3akona Kasaxcrana n
3apy0esKHOTO OIIbITA.

B urore Koncrurynuonnsiii Coser PK mocTaHOBHA, 4TO NepeyeHb OCHOBAHUE AOCPOYHOTO IIpe-
KpameHus moaHomounit Ilpesnaenta Kasaxcrana He sBAsieTCS ncuepIIbIBAIOIMM (MCXOAMA M3 CTATyca U
IIPaBOBOTO TIOAOXKEHHUS TAABBI TOCYAAPCTBA, KOTOPbIe OAPA3yMeBaeT ero IpaBa Ha M0AAYy B OTCTABKY).
IToaromy mpeaasaraercs B AaabHermeit pabore Koncruryrnnonnoro Cyaa PK mcxoaurs He us 3apy6ex-
HOTO OIIbITA HAH OYAYILIMX KOHCTUTYLIMOHHBIX peQopM, a U3 HOpM U moaoxkenuit Koncrurymu u Apyrux
npaBoBbIx akToB Pecrry6anku Kazaxcran.
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A.B. Te6aes, 3aH rpiapIMAApPbIHBIH KaHAMAATHI, Kazakcran Pecrry6ankacer 3agHaMa KYKbIKTBIK
’oHe aKmapar mHCTHTYTbI (AcTaHa K., Kasakcram Pecmy6amkachi): Kasakcram Pecrmy6amkachr
IIpesuaenTinin Caiiaaypl: TapuX >)KoHe Ka3ipri 3amMaH.

Maxkasapa aBTOp Aayas3bIM KYPBIAFAH CITTeH 6acraml Kasipri yaxpitka Aeftin PecrryOauka Ilpesu-
AGHTIHiH caiiaaybiH KapacTbipaast (caitaay 1990, 1991, 1999, 2005, 2011, 2015, 2019 xone 2022.) sxoHe
OKIAeTTIKTepiH y3apTy >KeHIHAeTi pepepeHayMHbIH HoTwKeAepl, Kasakcran PecrrybankachiHbIH Keibip
KYKDBIKTBIK aKTiAepi TaAAAHBII, Pecny6AHKa Koucrurynusianik Keneciniy memimpepine 6ara 6episal.
Byaan 6acka, Kazakcran Pecrry6ankacer ITpesuaeHTiHIH cafiaay HHCTUTYThI OOMbIHIIA eCKePTYAED MeH
YCBIHBIMAQp aiTHIAABL ABTOP Kazakcran Pecny6A1/11<acm IIpesupeHTiHiH Ke3eKTi cailAaybIH ©TKi3y TOXipHU-
6eciHiH )KOKTBIFbI TYPaAbl MICeAEHi KOTepeal.

KympicToig Makcarsl [IpesnaeHTTi cafiaay HHCTUTYTHIHBIH MOCeAEACPDIH aHBIKTAY JKoHe YChIHBICTAP
a3ipAey 6OABII TabbIAAABL MeMAeKeT GACIIbICHIH CafiAdy AEMOKPATHSIABIK MEMAEKETTIH Herisri HHCTHTYT-
TapbIHBIH, 0ipi GOABII TAOBIAAABI, TYPAKTBI CASICH XKYHEH] KAABIITACTBIPY YIIIH MEMAEKETTIH 60AXKAMABI
caiiaay casicaThl KaxeT. IIpe3uAeHTTiH Ke3eKTeH TBIC CalAayblH OTKi3y yaKbITIIA CHIATTAFbl MOCEAeHI
mremrea, 6ipax MeMAeKeT GaCIIbICBIH CAliAAy MHCTUTY THIHBIH KAABIITACYBIHA XXIHE TYPAKTHI XKYMbIC icTe-
yiHe BIKITaA eTHeHAl.

3eprrey moni Kasakcran Pecrry6AMKaCBIHBIH KYKBIKTBIK aKTiA€Di, OAAPAA TYXKBIPHIMAAAFAH KYKBIKTHIK
HOpMaAap MeH OAAPABI iCKe achIpy IPAaKTUKACHL, OAFAAPAAMAABIK, KYKATTAp OOABII TabbIAAABL 3epTTey
GapBICBIHAQ JKAATIBI FBIABIMHE 9AICTep MeH 3aH FHIABIMBIHBIH apHAiibl 9AicTepi (POpMaAbABI-AOTMATHKAABIK,
CAABICTBIPMAABI-KYKBIKTHIK dAICTEp, TYCIHAIPY aAici) KOAAQHDBIAABL

Asrop Kazakcran PeCHy6AI/IKaCbI IIpesuaenTiHiH Ke3eKTi cariaaysl T3>Kipn6eciHiH SKOKTBIFBI TYPaABI
¢axrini aitrapst. KasCCP IlpesuaeHTi AayasbIMbl KYPBIAFAH COTTEH OacTal Kasipri yaksITKa AeiiH cafiaay
MepsimiHen 6ypoia oTTi. Bysan 6acka, Kasaxcran Pecrybankacst Koncrurynusanik Kesecinig Hopma-
THBTIK KayABICHIHBIH KeHibip epexxesepi TyciHikcis cumarta 60aaabl. Bya KoncTuTynus HopMasapsl MeH
6acKa Ad KYKBIKTBIK aKTiAepAiH OeAriai 6ip KafmbIAbIKTapbIH TyAbIpaabL. Kasakcran Pecrry6ankace OpTa-
ABIK, CalfAdy KOMUCCHSICHIHBIH AePEKTepiH TaAAQY SKOFApBIAQ aTaAFaH GapAbIK carfiady Ke3eHIHAe JKAAIBI
CalfAQyLIBIAAPABIH KEAYIHIH afiTAPABIKTAI XOFaphl eKeHiH kopceTTi. Bya perre, PecrrybAMKaHbIH TYHFBIII
Ipesupentine 1990-2015 xblapap Ke3eHiHAe KOINTEreH CAMAAYIIBIAAP AAYBIC Oepal, pecIryOANKaHBIH
exinmi [IpesupenTiHe Aaybic 6epy HOTUKeAePi COHIIAABIKTBI dCepAi emec (TyTacTail aAFaHAR, CaitAayTIbI-
AApPADBIH KOAAQY ACHTeHi alTapAbIKTal morapbl).

Tyiiindi cosdep: Kasaxcman Pecnybauxacvinoyy ITpesudenmi, Memaexem bacusvicoy, casiray, Koncmumy-

yus, pepependym.

D.B. Tebayev, Doctor of Philosophy in law, The Institute of Legislation and Legal Information
of the Republic of Kazakhstan (Astana c., the Republic of Kazakhstan): Election of the President
of the Republic Of Kazakhstan: History And Modernity.

In the article, the author considers the elections of the President of the Republic from the moment
of establishment of the post to the present (elections of 1990, 1991, 1999, 2005, 2011, 2015, 2019 and
2022) and the results of the referendum on the extension of powers, analyzed some legal acts of the
Republic of Kazakhstan, gave assessment of the decisions of the Constitutional Council of the Republic.
In addition, comments and recommendations were made on the institution of elections of the President
of the Republic of Kazakhstan. The author raises the question of the lack of experience in holding the next
presidential elections of the Republic of Kazakhstan.

The goals of the work are to identify problems in the institution of presidential elections and develop
recommendations. The election of the head of state is a crucial component of a democratic system, and
the establishment of a stable political environment requires a consistent electoral policy. While holding
early presidential elections may seem to address the issue of temporary nature, it does not contribute to
the development and stability of the presidential election process.

The subject of the study is the legal acts of the Republic of Kazakhstan, the legal norms formulated
in them and the practice of their implementation, program documents. During the study, general
scientific methods and special methods of legal science (formal dogmatic, comparative legal methods,
interpretation method) were used.
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The author states the fact that there is no practice of regular elections of the President of the Republic
of Kazakhstan. From the moment the post of President of the Kazakh SSR was established until now,
elections have been held ahead of schedule. In addition, some provisions of the normative resolution of
the Constitutional Council of the Republic of Kazakhstan are unclear. This causes certain contradictions
with the norms of the Constitution and other legal acts. An analysis of data from the Central Election
Commission of the Republic of Kazakhstan showed that for the entire above-mentioned election period,
there was generally a fairly high voter turnout. At the same time, a large number of voters voted for the
first President of the Republic in the period 1990-2015; the voting results for the second President of the
Republic are not so impressive (in general, the level of voter support is quite high).

Key words: President of the Republic of Kazakhstan, head of state, elections, Constitution, referendum.
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HccaepoBaHMe TOCBSIEHO aHAAM3Y IPABOBBIX MEXaHM3MOB M HOPMATHBHOTO PEryAHPOBAaHUS B
cdepe yrnpaBaeHHUsSI TBEPABIMU ObITOBBIMU OTX0AaMHU B Kazaxcrane. PaccMarpuBaroTCs ycrexu 1 Hepo-
CTaTKU PEaAM3AIIMU SKOAOTMYECKON IMOAWTHKH, BKAIOUAs! BAMSIHHE HOBOTO JKOAOTHYECKOTO KOAEKCa U
PeruOHAABHBIX IIPOTPaMM, IPUHATHIX B 2024 ropy. Oco60e BHUMAHNE YAEAEHO MEXAYHAPOAHOMY OIIBITY,
B YaCTHOCTH 3aKOHOAaTeAbcTBY I'epmannu. Oco60e BHEMaHMEe GBIAO YAEACHO MEXAYHAPOAHOM IIPAKTHKE,
B 4aCTHOCTH 3aKoHaM I'epmanuu. CTporuii KOHTPOAb M HAA30P CO CTOPOHBI OPTaHOB MECTHOTO CaMO-
YIIpaBAE€HHS B AAHHOM TOCYAQPCTBE CIIOCOOCTBOBAAU BHEAPEHHUIO 9 PEKTUBHOMN IIPAKTHUKU YIIPABACHHUS
OTXOAAQMH. YCTaHOBAEHO, 4TO AAs KasaxcraHa moaeseH Iepexop OT GOpbOBI C OTXOAAMHU K IIPEAOTBpa-
IeHUI0 UX 00pasoBaHUs, YTO TpeOyeT paspabOTKU HepapXUM YIPaBACHUS, aKLeHT Ha IepepaboTKy U
3aKOHOAATEABHOTO YKPEIACHHS TPUHIIUIIOB IIUPKYASIPHON 9KOHOMUKIL

BBIIBA€HO, YTO OAHOM U3 KAIOYEBBIX IPOOAEM PErMOHAABHBIX IPOrPAMM SIBASIETCS HEAOCTATOYHAS
HHTErpanus COBPeMeHHbBIX IIOAXOAOB, TaKHX KaK PaCHIMPeHHAs OTBETCTBEHHOCTb IIPOU3BOAUTEAS U
IpeAOTBpaleHne 00pa3oBaHust 0TXOA0B. CaeAaHBI BBIBOABI O HEOOXOAMMOCTH COBEPIIEHCTBOBAHUS
uapacrpykrypsl, nepecmorpa I'OCToB 1 BHeApeHMST 00pa3OBaTEAbHBIX IIPOrPAMM AAS ITOBBILICHUS
9KOAOTHYECKOH OCBEAOMAEHHOCTH HaceAeHHUs. Taxoke OTMEUEHO, YTO MMIIACMEHTAIINS MEXKAYHAPOAHOTO
ombira B Kasaxcrane MoxeT moTpe6oBaTh ImepecMOTpa IIOAHOMOYMI U QYHKIMI OPraHOB MECTHOTO
CaMOYIIPaBACHUS], HAIIPABACHHOTO HAa YCHAGHHE HX OTBETCTBEHHOCTU U 3(PPEeKTHBHOCTH. YCIeNHas
peaAmsanust 9THX Mep OYAET CLIOCOOCTBOBATD CO3AAHHIO YCTOMYMUBOM CHCTEMBI YIIPABACHHUSI OTXOAAMH,
MHHHMH3AIIMU UX BO3ACHCTBHS Ha OKPYKAIOIYIO CPeAy U IIOBBIIEHUIO 9KOAOTHUECKOH YCTOHYUBOCTH
CTpaHBL.

Karouesvie crosa: meepdvie 6oimosvie omxodst (TBO), ynpasaenue omxodamu, ynpasienus meepovimu Goimossimu
0mx00amu, IK0A0ZUHMECKAS NOAUMUKA, UEPAPXUS YNPABAEHUS 0Mx00aMu, YCMOIMUBOe PA3BUMLE, YUPKYASIPHAS IKOHO-
MuKa, pacuupennas omeemcmeennocms npoussodumeas (POIT), npedomspawjenue 06pazosarnus omxo0os, nosviuieHue
IKOA02UHECKOTE YCMOTMUBOCINU, MENOYHAPOOHDLTE ONbLM.
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BBeaenne

ITpo6aema TBepAbIx 6bTOBbIX 0TX0A0B (TBO) 0cTaéres 0cTpoil, MOCKOABKY TPAAULIMOHHbIE TOAXO-
ABI He CIIPAaBASIFOTCSI C yBeAndeHreM 005eMOB 0Tx0A0B. Boapmast vacts TBO mo-npexxHeMy oTmpaBasieTcst
Ha IIepeNlOAHEHHbIE [IOAUTOHBL, HAHOCsIKe Bpe dKkocucteMaM | 1, ¢. 40 ]. TAOGaABHBLI OIIBIT TOKA3bIBAET,
4TO 3¢ PeKTHBHOE yIpaBAeHHe TpebyeT IepepabOTKH U IIOBTOPHOIO HCIIOAb30OBAHMS, OCHOBAHHBIX Ha
COBpEMEHHBIX 3aKOHOAATEABHBIX HHUIMATUBAX U IPHHIIUIAX 3aMKHYTOH akoHOMuKH. Kazaxcran mepe-
pabaTbiBaeT AUIIb OKOAO 25% OTXOAOB, 4TO 3HAYUTEABHO HIDKE YPOBHS PasBUTbIX cTpaH [ 2]. Ilprannamu
OCTAIOTCsE CAabast 3AKOHOAATEABHAsE 6a3a, HEAOCTATOYHOE IKOAOTHYECKOe 00Pa30BaHMe U OrPAHMYEHHAS
HHPPACTPYKTYPA, & TAKKe OTHOLIEHKE O0IIeCTBa K BOIIPOCAM 9KOAOTHH.

KazaxcTan nmpeAprHUMAeT Mark AAS AYYIIeHHIS YIPaBACHUS OTXOAAMH, BKAIOYAsI IPUHATHE JKOAO-
THUYECKOTO KOAEKCA, Pa3AEABHBII COOP Mycopa U OAAEPXKKY epepabaTsiBatomtero ousHeca. OAHAKO AAS
CHCTEMHBIX H3MEHEHMI HeOOXOANMA AKTHBHASL POAb GH3Heca, 06mecTBa 1 rpaxkAa |3, c. 18]. Yposens
9KOAOTHYECKOH OTBETCTBEHHOCTH OOIIeCTBA CTAHOBUTCS MHAMKATOPOM IIPUPOAOOXPAHHBIX IIPHOPHTE-
TOB TOCYAAPCTBA. 3aKOHOAATEABCTBO UT'PAET KAIOUEBYIO POAb, CHIDKAS SKOAOTHUECKHI BpeA M CO3AABa
9KOHOMUYECKIE BO3MOXKXHOCTH. PeaAn3yeMble HHUIIMATUBBI TPEOYIOT AAABHEHIIETO COBEPLIEHCTBOBAHIIS
C y4eTOM OCOOEHHOCTEF CTPaHBI M HAYYHOTO 000CHOBAHIISL.

ITeAbio AQHHOTO MCCAGAOBAHUS SBASETCS AHAAM3 IIPABOBBIX Mep M MeXaHM3MOB ympasaeHus THO
B Kasaxcrane, orjeHka ux 9¢ppeKTHBHOCTH U OIpeAeAeHMe IepcrekTHB pasurisi. Ocoboe BHHMaHHe
yAeAsieTcsl b6apbepaM, ¢ KOTOPBIMH CTaAKHBAETCS CTPAHA, a TAKOKe M3YYEHHMIO 3apPyOeXHOIro OIbITA, B
9acTHOCTH I'epMaHNH, AMAUpYIOIIEHl B 00AACTH IIePEAOBBIX IIPAKTHK yIpaBAeHHs oTxopamu. Koppek-
THPOBKA ITOAUTHYECKUX IIPHOPUTETOB K IPABOBOTO PEIyAUPOBAHMS PACCMATPHBAETCS HE TOABKO Kak
CII0CO0 yAyUIIeHIS 9KOAOTUIECKON CHTYALIIH, HO U Kak ImaHC AAs Kasaxcrana 3aHATD BeAYIIYIO ITO3ULIHIO
B IlenTpasbHO# A31K B BOIIPOCAX yCTOMYUBOrO yIpaBAeHms orxosamu. CoBpeMeHHbIe BBI3OBbI TPeOyIoT
KOMITAGKCHBIX IIOAXOAOB, M KAIOUEBBIM CTAHOBHTCS BOIIPOC O POAU 3aKOHOAATEABCTBA B YCIIENIHOM peast-
3anuu crpateruu nepepaborku TBO.

Marepunasbl 1 METOABI

AOKyMeHTaAbHO-aHAAUTHUYECKYIO OCHOBY MCCACAOBAHMS COCTaBASIIOT MEXKAYHAPOAHBIE aKTBI B
00AaCTH OXpaHBI IPUPOADI, AeKapboHU3aruyu 1 yrpaBaeHus orxopamu (Pamounas xonsennus OOH
06 maMeHennu kaummara, ITapmkckoe coraaumenue, baseabckas xousenuus, Aupexrusa 2008/98/EC
u Ap.), a Takke mpaBobble akThl U crparernu PK («Kasaxcran 2030», «Kaszaxcran-2050>, Jxoao-
IMYeCKUIl KOAEKC), pernoHaAbHble AOKyMmeHTb! (Pemenne macamxara Bypaummckoro paitona ot 2024
roaa, [IporpamMma 1o ympaBAeHHIO KOMMYHAaABHBIMH 0TX0AaMH Topoaa Kaparasasr Ha 2024-2028 rr.) ,
npoduabubie akTb [epmanuu (mampumep, Environmental Liability Act) u anaauTHYecKue AOKyMeHTBI
mesxayHapoanbix opranusanuit (UNEP, European Environment Agency).

MeTopOAOTHST HCCACAOBAHMS 0a3HPyeTCs HA MOAMTHUKO-TIPABOBOM M GOPMAABHO-IOPUAMYECKOM
anaamse. IlepBbIil MeTOA MCIIOAB3YETCA AAS OIIEHKH MMIIAGMEHTAITMHU ITOAUTHYeckuX pemenuit PK u
3apybexxHbIX cTpaH B cpepe ympaBaeHust TBO, Bropoit — AASL aHAAM3a 3aKOHOAQTEABCTBA ¥ pelleHuU
MECTHBIX OPTaHOB BAACTH.

Pe3yapTarnt

Ynpasaenne TEO ocraércs rao6aabHO# MpoOAEMOIT, HECMOTPSI Ha TEXHOAOTHYECKHUI MpOrpecc u
YKeCTO4YeHHe 9KOAOTUIECKOTO 3aKOHOAATEAbCTBA. OCHOBHBIE TPYAHOCTH CBSI3aHBI C POCTOM 00BeMOB
OTXOAOB, HU3KHM YPOBHEM IepepabOoTKU U HEeAOCTATOYHON HHPPacTpyKTypoil. Pocr oTx0p0B 00Y-
CAOBAEH yBeAMYEHIeM HACeAeHHs], ypOaHu3aliell 1 YBeAUdeHHeM ITOTpebAeH s, 0COOEHHO B CTPaHAX C
pacTyureit SKOHOMUKOH, TA€ aKTUBHO HCIIOAB3YEeTCSI OAHOPA30Basi IPOAYKIIMSA U ymakoBka. Ilo saHHBIM
UNEDP, exxeropHo B Mupe obpasyercst 0koao 2 MapA ToHH TBO, U3 KOTOpBIX IepepabaThIBAeTCst AHIID
16% [4].

B 60AbIIMHCTBE CTpaH MUpa ITEPepabOTKa OTXOAOB OCTAETCSI OAHOM 13 KAIOUEBBIX IIPO6AEM, 0COOEHHO
B Pa3BUBAIOIIMXCSI PETHOHAX, TA€ OTCYTCTBYIOT COBPeMEHHbIE IIepepabaThIBAIONIIEe 3aBOABI U HEAOCTA-
TOYHO Pa3BUTa MHPPACTPYKTYpa AASL COPTHPOBKU. HU3KMIT ypOBeHb OCBEAOMAEHHOCTH HACEACHHUS O
Pa3AEABHOM c60pe OTXOAOB YCHAHMBAET OTH TPYAHOCTH [4]. B IIeperoAHeHHBIX HOANTOHAX 3HAYUTEABHYIO
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gacth TEO cocraBasieT opraHuka, KoTopas 6e3 HapAexalel epepaboTKHU BHIACASIET METAH K 3arp3HSeT
TPYHTOBBIE BOABI, YXYAIITasl 9KOAOTHYECKOE COCTOSIHUE TePPUTOPHIL.

Peryasiropusie npersitcrsust B ypasaeHuE TBO 00ycAOBAEHBI 9KOHOMUYECKIMU OapbepaMH, Heco-
TAACOBAHHOCTBIO IIOAHTHKY M COLIUMAABHBIME IIpobaeMaMi. CTPOHTEABCTBO MyCOpOIIepepabaTHIBAIOLINX
3aBOAOB TpebyeT 3HAYUTEABHDBIX HHBECTHUIHI, a OIOAXKETbI Ha YIIPaBACHHE OTXOAAMU B Pa3BHBAOLIMXCS
CTPaHAX OCTAIOTCS MUHHUMAAbHbIMH. Huskas skoHOMHYeCKash MOTUBALIHS AEAAET IepepaboTKy MeHee
BBITOAHOI, 4eM 3aXOpOHEeHHe, 0COOEHHO IIPH OTCYTCTBHH TAOOAABHBIX CTAHAAPTOB YIIPABACHHS OTXOAQ-
mu. B pernonax co caabpiv koHTpoAeM (HampuMep, B AQpuKe) pPacpOCTpaHeHbl HEACTAABHbIE CBAAKH
(5].

CornmaspHble IIPO6GAEMBI TAlOKe UIPAIOT 3HAYUTEABHYIO POAb: HACEAEHHE YaCTO MTHOPHPYeT pas-
AEABHBIT COOp MyCOpa, a MHAAMOHBI AIOAEH B OEAHBIX CTPAaHAX 3aBHUCAT OT COOpa OTXOAOB, IOABEpras
cBOé 3popoBbe puckaMm. KommaekcHoe pemrenue TpebyeT B3aMMOAEHCTBHSI TOCYAAPCTB, OM3Heca U
rpaxxaaHckoro obmecrsa. CrelaAn3UpOBAaHHbIE HCCAEAOBAHMUS IIPEAAATAIOT ITYTH PEIleHNUs: Pa3BUTHE
HepepabarsBaOmell HHPPACTPYKTYPhl, IKOAOTHIECKOe OOpa30OBaHME, CTHIMYAUPOBAHME PA3AEABHOIO
cbopa, 3ampeT OAHOPA30BOI IIPOAYKIIHHU 1 YBEANUEH e HHBECTHUIHI B IEPePabOTKY.

Ha npakTuxe peaAnsariys 9THX Mep CTAAKHBAETCS C TPYAHOCTSIMH, BKAIOYAs OI0POKPATHUIO, KOHTPOAD
3a MHBECTHULMSIMU U ayAUT Iporeayp. IIpuMepoM siBAsieTCsl 3aBOA IIO TlepepaboTKe MAACTUKA B AKKpe
(Tana), cospannbiii B pamkax nnunmarusbl GRIPE. ITepepa6oTka 0Ka3aaach 9KOHOMUYECKU HEBBITOAHOM
¥3-32 HU3KOM CTOMMOCTH IEPBUMHOTO MAACTHKA [ 6]. [TpoeKT 3aBrceA OT BHEIIHUX MHBECTULIMI U KOOP-
AMHAIINY, HO CO BpeMeHeM CTOAKHYACS C HEXBATKOM (UHAHCHPOBAHMUS, CAAGBIMU YCHAMSME MECTHOTO
IPaBUTEABCTBA U HU3KOW BOBAEYEHHOCTDIO HACEACHHSI.

Orxpoitie 3aBopa GRIPE He cTHMyAMpOBaAO MeCTHBIE BAACTH K COBEpIIEHCTBOBAHMIO ITPAaBHA B
cdepe yrpasaenus THO. ITpoduabHOe 3aKOHOAATEABCTBO He OBIAO AAAIITHPOBAHO II0A HEOOXOAMMOCTD
COPTUPOBKH U IepepaboTku 0TX0A0B. OAHAKO, AQKe CYIIeCTBYIOIIMe 3aKOHBI, peryAUpyIoliue obpamje-
HUe C OTXOAAMH, CAa60 npumensiioTcst. ITo ceft AeHb Mycop BbIOPAChIBAETCSI B HEITOAOKEHHBIX MECTAX, a
wTpadbl 32 HapyIIeHHe 9KOAOTUMECKUX HOPM B3UMAIOTCs peako [7]. [TopA06HbI MpuMep He yHUKaA€H.
B xpymusix ropopax JOAP BAaCTH IIBITAANCH BHEAPHUTD Pa3ACABHBIA COOP OTXOAOB, BKAIOYAs IAACTHUK,
crekao u Oymary. JKuTeAu TopoAOB He IIOAAEPXKUBAAU PA3AEABHBIN COOp M3-3a HEXBATKM 3HAHUI U
yAOOHO! HHPPACTPYKTYphl PaspeAbHBII MycOp He 3a0MPAaACst BOBpeMs, YTO IPHBEAO K 3arps3HEHHUIO U
HEAOBOABCTBY XKUTeAel. B KoHe4HOM cueTe Mycop, COOpaHHDII pa3AEAbHO, YACTO BCe PABHO OTIIPABASIACS
Ha CBAAKH [ 8 ]. TH 1 MHOTHe IOAOGHbIE IPUMEpHI CYILeCTBYIOT, IOXKAAYH, B GOABIIMHCTBE CTPAaH MUPA.

Psia, BBIIIEOMICAHHBIX IPOOAEM B HECKOABKO BUAOU3MEHEHHOM BUAE C YIETOM MECTHOM CIIeLUKY
xapakrepeH u Aast PK. 310 — 11 HepocTaTOuHAS pa3paboTaHHOCTb 3AKOHOAATEABCTBA, F IPOOAEMBI IIPABO-
IPYMEeHEHHs B COBOKYIIHOCTH C OTCYTCTBHEM HEOOXOAUMO MHPPACTPYKTYPHI B HY>KHOM 00'beMe, a TAKKe
IIMPOKOi COLMAABHOM M 6HM3Hec- BOBA€YEHHOCTH. Biopo HarmonaabHo# cratuctuku (Aasee — Bropo
HAIICTaT) OTMe¥aeT, 4To 1o uroram 2023 roaa o6muit 06beM cOOPAHHBIX OTXOAOB 3a TOA BBIPOC Ha 8% 1
cocTaBuA 4,1 MAH TOHH. BOABIITYIO YaCTh KOMMYHAABHBIX OTXOAOB B CTPaHe COCTABHAH OTXOABI OT yOOPKHU
yaur;: 282,5 Toic. TOoHH. CAEAOM HAYT MaKyAaTypa, KAPTOH M OTXOABI OyMaru ( 119,9 TriC. TOHH) , OTXOABI
poiaKoB (107,2 ThIC. TOHH), TAACTMACCA, TAACTHK, TTIOAMATHACH (84,4 ThiC. TOHH), TEmeBbie oTX0ABI (60,3
TBIC. TOHH), CTekA060i1 (31,7 ThIC. TOHH), MeTaAABI (S THIC. TOHH), OAEKAA U TeKCTHAD (1,2 ThIC. TOHHBI),
3AEKTPOHHOE H 3AeKTpHryeckoe obopysosanue (296 Tonn). [Ipoune cMelaHHbIe OTXOABI COCTABUAH 2,6
MAH. TOHH. O6'beM 0TCOPTHPOBAHHBIX OTX0AOB B 2023 roay cocrasua 1,3 MAH TOHH, 9T0 Ha 6,8 % GoabIre
B cpaBHenuu c 2022 ropom [9; 10]. Anaausupys AanHble Biopo HalcTaTa 3a IpeAbIAyIITe S AeT MOXHO
OTMETHTb OTCYTCTBUE CTAOMABHOMN TEHAECHIIMU Ha YAYYILIEHIEe CUTYALUU C OTXOAAMI, NCIIOAb30BAaHHBIMU
HOBTOPHO HAHM IepepaboranHbivu. Hanpumep, B 2020 1. cooTHOIIEHME 06I[ero KOAUYEeCTBa OTXOAOB K
o6beMy nepepaboTaHHbIX 6b1A0 Bbe yeM B 2021 u 2022 (DKoAOTHYECKHE HHAMKATOPbI MOHUTOPHHIA
¥ OLleHKH OKpy>atomeit cpeabl — Cu. Puc 1). OpHako, aHaAu3upys AaHHbIe 32 10 AeT MO’KHO OTMETHTS,
YTO IIPOLIEHT IIepepabOTaHHBIX OTXOAOB OT OOIIIeT0 KOANYeCTBA yBeAunBaeTcs. IIpu aToM o6muii moka-
3aTeAb YPOBHS OTXOAOB COXPAHSIETCSl HA OTHOCHTEABHO CTAOMABHOM YPOBHE IPHMEPHO B 2,5 MAH T. B TOA.
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B NOBTOPHO WCNONBIOBAHO M NepepaboTako Pa3MeWEHO Ha KOHTPONMPYeMBIX CBANKAX
YAAneHsl NPOMMMKM BHAA MK YA NCHHA

Puc. 1 DKxoAorHuecKue HHAKATOPbl MOHUTOPUHTA 1 OLIEHKH OKpy>katomei cpeast (2005-2022 rr.) [11].

B KOHTeKCTe H3A0XKEHHOTO OCHOBHOE BHUMAHUE CAEAYeT OOPATUTh UMEHHO Ha aCIeKT Pa3AeABHOTO
c6opa 0Tx0A0B (Cemaparuu, cerperaruu) Kak MepBHYHOTO MHCTPYMEHTA 3Q(PEKTHBHOTO YIIPaBACHHS
TBO, 1eaecoobpasHOCTb KOTOPOTO Ha CETOAHSIIHHUI A€Hb HEOCIIOPHUMA U, YCAOBHO TOBOPs, 6e3aAb-
TepHATHBHA. BaXKHOCTH paspeAbHOTO cOOpa U cerperaruu OTXOAOB Ha GBITOBOM YPOBHE, KaK U B IIEAOM,
IPU3HAETCS B PSIA€ MEXKAYHAP OAHBIX AOKYMEHTOB U MHUIMATUB, HATIPABACHHbIX HA YAy YILeHHe yIIPaBACHHS
OTXOAAMH U 3aIlIUTY OKPY>KAIOIe CPeAbl, CpeAr KOTOpbIX KOHBEHIHS 0 KOHTPOAE 3a TPaHCTPAaHUIHOMN
IepeBO3KOM OIACHBIX OTXOAOB M HX YAAAEHUEeM (Ba3eAbc1<a;1 KOHBEHIINS 1989), Pamounas pupextusa EC
II0 OTXOAAM (Directive 2008/98/ EC) , IToBecTKa AHS B 06AACTH YCTOMYMBOIO Pa3BUTHS HA HIepUOA AO
2030 roaa (Llean ycroitausoro passutus OOH). B cTpanax c BHICOKOPa3BHTO# CHCTEMO# yIIpaBAeHHUS
TBO (nanpumep, lepmannus, 1Oxunas Kopes, IlIsenns) pasaeAbHblit cOOp ABASETCS OCHOBHBIM dAeMeH-
TOM 3KOAOTHUYECKOM ITOAUTHKH.

ITo pamHBIM MuHucTepcTBa akosornu B Kasaxcrane, HakomaeHO 125 MaH T oTX0p0B. Ilpu aToM,
COpPTUPOBOYHBIE IIYHKTHI 3arPy>KeHbl Bcero Auurb Ha 40%. IIpeAnpusTis-riepepaboTINKy HalleAeHBI Ha
HpHHSITHE GOABIIErO 06beMa ChIPBSL, HO AAs 9T0r0 TBO AOAKHBI IPOMTH CHCTEMY Pa3AeABHOTO chopa,
xoropas ceitdac B Kazaxcrane npakruyecku orcyrcrsyer [12].

Ha ceroaHsmHmit AeHb IPEATIPUHUMAIOTCS YCHAHS 10 BHEAPEHHUIO Pa3AEABHOTO cHOpa Mycopa, OAHa-
KO ypOBeHb peaAU3al[iK STOM IPAKTHKY BAPbUPYETCs B 3aBUCUMOCTHU OT perroHa U ropopa. B 2024 roay
B Kazaxcrane B coorBercrBuu ¢ min. 1 1 3. ct. 365 Jxoaornyeckoro Kopekca Peciybauxu Kasaxcran 6514
YTBep>XAEH PSIA IPOrPaMM Ha YPOBHE PETHOHOB M FOPOAOB II0 YIIPABACHHIO KOMMYHAABHBIMH OTXOAAMH,
IPEAYCMATPUBAIOLINX PA3BUTHE UHPPACTPYKTYPHI AASL PA3AEABHOTO COOpa OTXOAOB B OOIeCTBEHHBIX
MecTax 1 KHMABIX 30HaX [ 13]. [TAaHOBO-CTpaTErMuecKyo OCHOBY AASL UMITAEMEHTAIIMI AQHHBIX TPOTPaMM
cocrasasior Crparerus Kaszaxcrana Ao 2030 roaa (B 9acTH BOIPOCOB yAyUIIEHUS YHCTOTbI OKPY>Karomieit
cpeabt u axonorun), Crparerus «Kasaxcran-2050> (B 4acTu NPUOPUTETOB MO BHEAPEHMIO TIPHHIIU-
IMAABHO HOBOM CHCTEMbl yIPaBAEHHUs MPHPOAHBIME pecypcamu), a Takke KoHuemus mo mepexopy
Pecrry6auku Kasaxcran k «3eaeHoit akoHomuke» 2013 r. [14, 4; 15; 16; 17]. [Toka paBaTh oneHKH pea-
AM3aLIUY 9TUX MIPOTPaMM IIPEKAEBPEMEHHO, HO IIPAKTHKA Pa3AEABHOIO cOOpa Mycopa A0 HACTOSILETO
BpeMeHH He Oblaa 9¢pPexTUBHO BHeppeHa. CpeAr NIPHYUH BHIACASIIOT OTCYTCTBHE CTAHAAPTOB B YIIaKOBKe
TOBapOB, HEAOCTATOUHYIO HHPPACTPYKTYPY AAS IIePepabOTKY U HU3KYI0 OCBEAOMAEHHOCTb HaCEACHUSI
[18]. ITpo6aemoit ocTaeTcs yipaBAeHUe SIAEKTPOHHBIMH U 9AeKTpryeckumu otxopamu (0ID0). B mare-
pHaAax AOKAAAQ, IPEACTABACHHOTO Ha $OpyMe IT0 LUPKYAIPHOH S9KOHOMHKe ITPOBEACHHOM B AAMATHI B
2024 mop, arupoit Regional Alliance for Circular Electronics in Central Asia orMedaeTcst, 4T0 TAy60KO#
nepepaborka O30 B cTpaHe He OCYILECTBASIETCS, EAMHITIHbIE IIyHKTHI AAsl cbopa OO or HaceAeHHs
MIMEIOTCSI AMIIIb B HEKOTOPBIX KPYTIHBIX ropoaax [ 19].

Yro KacaeTcst CUTyaliy B TOPOAAX — Ha CETOAHSIIHUI A€Hb IIPH Y4acTH OU3Heca IpeAPUHUMAIOTCS
HEKOTOpble OTpPaHMYeHHble MHUIIMATHUBBI II0 PACIIMPEHUIO BOBACYEHHOCTH HACEACHUS B CEMapaliHio
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0Tx0A0B. KoMITAeKCHOM NpaBUTeAbCTBEHHON HHPOPMAIIMH O TAKMX MHUIMATHBAX HET, OAHAKO HEKOTOpOe
IPeACTaBACHHE O CUTYAI[HH MOXHO COPMHPOBATD, TOYEPIIHYB HHGOPMAIIHIO U3 OTKPBITHIX HCTOYHHUKOB.
B 2024 ropy B Axray, Arbipay i YpaAbcKe ObIAM YCTaHOBAEHBI 9KO-0OKCHI AASI Pa3AEABHOTO COOpa OTXOAOB
Ha TEPPUTOPUH 00Pa3OBATEABHBIX yUpexxAeHuil. B Axray, Hanpumep, B Hazap6aes HTearexTyasbHOM
mkoae (HUIII) 3a mepuoa ¢ 2 mo 20 mapta 2024 ropa 6p1a0 cobpano 101,4 kr Makyaarypst u 12,8 xr
IAACTHKOBBIX 0TX0A0B [20]. B Kocranatickoit o6aactu nmeercst 266 AUHMUL] IIOAUTOHOB M CBAaAOK, U3
HUX COOTBETCTBYIOIINX 9KOAOTMYECKMM H CAHUTAPHBIM TPeOOBAHMSIM 1 HOpMaM cocTasasier 111 eaunmury
(41,73 %) [21]. O1cyTcTBHE NpEATIPHATHIL IO IepePabOTKe U yTUAM3ALMH OTXOAOB BBIHYKAQET HaceAe-
Hule BBIOPaChIBATh HepasAaraeMble OTXOABL — IIAQCTHKOBBIE OYTBIAKH, TAPY AASL €ADL, IIAKETHI BCeX POPM
H Ap., @ TAIOKe BCe OHOpa3AaraeMble OTXOABI B COCTaBe TBEPABIX OBITOBBIX OTXOAOB Ha CBaAKy. CBaAOYHBII
ras, B TOM YHCA€ FOPIOYMIT MeTaH, 0OPa3yIOLIUIICS B XOA€ PA3AOXKEHIS GHIOpa3AaraeMbIXx OTXOAOB, MOXKET
IIPHBOAUTD K IOKapaM Ha cBaakax [21]. Toueursie HHPPaCTPYKTypHbIe pelIeHHs [PEATPHHAMAIOTCS
Ha ypOBHe OTAeAbHBIX yupexaenuit. Hanpumep B Hasap6aes Yuusepcurere B Actane ¢ 2016 roaa Ha
KaMITyce YHUBEPCUTETa ACHCTBYeT CHCTeMa PA3AGABHOTO cOOpa Mycopa C IIOCAEAYIOIel mepeaadesl Ha
nepepa6orky [22].

AHaAM3 TIPOTPaMM YIPaBAEHHS KOMMYHAAbHBIMH OTXOAAMH, HPUHATHIX B 2024 roAy, MOKa3bIBaeT,
4TO OHM (pOPMAABHO 3AKPEMASIOT d9KOAOTHYECKHE IJeAH, OCHOBBIBASICh HA MTOAOKEHHAX JKOAOTHIECKOTO
xopexca PK. Ha moprase OaiseT ykasaHO, YTO IIPOrpaMMBI YTBEPIKACHBI AASL 61 TepPUTOPHH, BKAIOYAS
50 paitonos u 12 ropoaos (nanpumep, Kaparanaa, Kocranait, Baaxam, Kessiaopaa) [23]. Oasako npo-
IPaMMbI AASL KPYITHEHIIIX TOPOAOB, TakuX Kak Aamarsl, [llsiMkenT, AThipay 1 AcTaHa, IIOKa OCTAIOTCS Ha
CTaAMH IIPOEKTOB.

MunucrepcrBo HHGOPMALUK U OOIIECTBEHHOTO Pa3BUTHSI OTBEYAET 3d YCTAHOBKY KOHTENHEPOB, HO
AOKYMEHT He COAEP>KHT HHPOPMAIINK O TIOPSIAKE HX 00CAYKUBaHHS, QHMHAHCHPOBAHUHU HAY OTBETCTBEH-
HOCTH 32 MX HeHapAeXalee ucroAb3oBanue. Hapeoxpa Ha KoppekTHOe pazpeAeHHe OTXOAOB BO3AATAeTCs
Ha 9KOAOTHYECKYIO CO3HATEABHOCTD HACEACHHST, OAHAKO MEXAHM3MBI CTUMYAUPOBAHHS IPAXKAAH U OH3He-
Ca He IIPeAyCMOTPEHBL

HHu$opMaLOHHO-IPOCBETUTEAbCKAsE paboTa 0003HAYEHA AU OOIIeil $OPMYAHPOBKOI O IpOBe-
AEHMH KaMITAaHUI MeCTHBIMU OPraHaMH, 6e3 YKa3aHUs [OPSIAKA, YACTOTHI MAM OKHAAEMbIX Pe3yABTATOB.
OTO yCAOXKHSAET OLeHKY 3pPeKTHBHOCTH IIPOrPaMMBbl, KaK B KOAUYECTBEHHOM, TaK M B KaueCTBEHHOM
H3MepeHHH, YKa3bIBasi HA HEOOXOAMMOCTD AOPAOOTKH ITHX aCIIEKTOB.

TakuM 06pa3oM, peaAm3aIusi AAHHBIX IIAQHOB B OCHOBHOM IIPOAOAXKAET CYIIeCTBYION[YIO MOAUTHKY
YTIpaBA€HHS OTXOAAMHU C YCHACHHEM OTACABHBIX Mep, TAKUX KaK YBeAMUeHHe YHMCAA KOHTEHHEPOB M MX
pasaeaenue mo AByM ¢ppaxuisim. OAHaKO 6a30BBI IOAXOA OCTAETCSI HEU3MEHHBIM, YTO CBHAETEABCTBYET
00 OTCYTCTBUH CYILIeCTBEHHBIX U3MeHeHuU B orpacan. [Ipu Tekymeil AMHAMUKe OOPa3OBaHUS U IIepe-
paborku 0Tx0A0B 06BEMBI TEO, BeposiTHO, 6yAyT pacTu GbICcTpee, YeM BO3MOKHOCTHU UX IIepepaboTKH,
IO KpaiiHei Mepe B OArpkaitmreit mepcrekruse. IIoA0OHAS cHTYaIMs HEAOITYCTUMA AASI PA3BUTBIX CTPAH,
TakuX Kak [epMaHus, TA€ yPOBEHDb PELUPKYASLIMH OTXOAOB AocTuraer 90% [24].

B aTOM KOHTEKCTe yCMAaTPHUBAETCs LIeAeCOOOPasHBIM OOPATUTHCS K ONBITY U HpakTuke Iepmaniis,
KOTOpasi SIBASETCS. MUPOBBIM AMAEPOM B 9 PEKTHUBHOM Celaparjii OTXOAOB Ha OBITOBOM ypOBHe 0OAa-
roAapsl BHEAPEHHIO KOMIIAGKCHBIX Mep, BKAIOYAS 3aKOHOAATEAbHble HHUIIMATUBDI, HHPPACTPYKTypPHBIE
pellleHys U IPOrpaMMbl MpOCBellleHHs HaceAeHUs. OCHOBHBIM MHCTPYMEHTOM PEeAAM3ALUM CHCTEMbI
paspaeabHoro c6opa orxopos (Duales System Deutschland, DSD), Beeaernoit B 1991 roay ssasercs
nporpamma «Griiner Punkt» (3eaenas Touxa). B cOOTBeTCTBHH C Hell IPOU3BOAUTEAH MAATAT COOP
33 YIIAKOBKY CBOMX TOBAPOB B 3aBHCHMOCTHU OT €e THIIA K BO3MOXHOCTH IepepaboTKu. DTU CPeACTBa
HAYT Ha OPTaHM3AIMIO COOPA, COPTHPOBKH U TTepepaboTKy OTXOAOB. B pesyabrare moutu 90% ymakosku
IepepaGaTbIBAETCsl HAU MCIIOAB3yeTCsI IIOBTOPHO [25]. B crpane AeiicTByer passuTas HHPpPacTpyKTypa
AASL Pa3AEABHOTO COOpPa BKAIOYAIONIAsl KOHTEMHEPDI AASI PA3HBIX BUAOB OTXOAOB U IIYHKTHI MX IIPHeMA.
IIlupoko 3aAeHCTBOBAH MeXaHM3M PacIIMPEeHHON OTBeTCTBeHHOCTH mpoussoputeseit (EPR), B mpu-
MeHEHHMH KOTOPOTO BCe CHAbHee 3amHTepecoBaH Eppomeiickmii Coro3. 3akoHOAATeAbCTBO lepMmanum
TpebyeT 0653aTeAPHOTO PA3AEACHHS OTXOAOB, UTO COMPOBOXKAAETCS ACHCTBEHHOMN CHCTEMOH TPadoB.
TpaxkpaHe U KOMIAHHMH, HAPYIIAIOIUe TPABUAA PAa3ACACHHS, CTAAKMBAIOTCA C BbICOKMMH mTpadamu (B
cpeatem — € 2,500, B 0TAeABHBIX cAydasx A0 € 200 000) [26; 27]. IlIrpadsl 3a HecobAIOAEHHE TIPABHA
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PpasAeAbHOro cbopa OTXOAOB B I'epMaHMH IIPEAYCMOTPEHBI KaK GeAePAALHBIM 3aKOHOAATEABCTBOM, TaK M
peI’I/IOHaAbeIMI/I HOPMaTI/IBHbIMI/I aktamu. Takoro poAa IJ.ITPa(l)bI MOT'yT HaAaraTbCsa Ha I‘pa)KAaH, Ha KOM-
MyHAAbHBIE CAYXXOBI I MYHHUIJUIIAAUTETHI, €CAM OHU He BBITOAHSIOT YCTAaHOBACHHbIE 3AKOHOAATEABCTBOM
00513aTeAbCTBA 110 OPTaHM3AIIMH CHCTEMBI PaspeAbHOro cbopa Mycopa. Ha mpakrike KxOMMyHaAbHbIE
CAY>KOBI PEryAsIpHO IIPOBEPSIOT COAepsKaHue KoHTeliHepos [28]. Ecan o6Hapy>KMBAIOTCS CHCTeMaTH-
JecKHe HapylIeHUs, HA KOMMYHY HAH Ha )XHTeAefl pafioHa MOT'yT ObITh HaaoxeHb! mrpadbr. Puxcarus
HapyIIeHU BOSMOXXHA Yepe3 BUACOHAOAIOAEHME HA KOHTEMHEPHBIX IAOIAAKAX HAM MHCIIEKIHOHHBIE
petiabl. HarmonaApHOe peryampoBaHue OCYINECTBASETCS B paMKax cooTBeTcTBusl AupektnBe EC mo
orxopam (Directive 2008/98/EC), KoTOpas HakAaAbIBaeT 06513aTeAbCTB TI0 pa3peAbHOMY cbopy Mycopa
Ha Bce crpanst EC [29]. CnpaBeAAHBOCTH Papy HEOOXOAMMO OTMETHTS, 4TO B [epMaHuy 3apaboTHAs ITAQ-
Ta pabOTHUKOB, 3aHATHIX B cdepe yIpaBAeHHs GHITOBBIMU OTXOAAMHU AOCTAaTOYHO BhICOKas (B cpeaHeM,
B 3aBUCUMOCTH OT AOAKHOCTH 1 ombita — € 4000) [30] aake mo eBponerickum mMepkam. [Ipu aTom s
PabOTHHKOB OTPACAU AEHICTBYIOT CHCTEMBI ABTOT M ITOOIIpeHuit. ITopTasbl TPyAOyCTPOMCTBA, CHCTEMATH-
3upyromye HHGOPMALIUIO O PAbOTe B OTPACAH, OTMEYAIOT CYIIeCTBOBAHIE BO3SMOXKHOCTEH AASI TOAYIEHHS
AOIIOAHHUTEABHBIX BBIIIAQT H ABIOT AASL COTPYAHHKOB, 0COOEHHO IIPH paboTe B CAOXKHBIX YCAOBHSIX HAY IIPH
HAAMYUH BbICOKOI kBasudukanuu. OuesupHo, y rpaxkasan OPI' Ha aToM poHe MeHAeTCs [TPeACTaBACHHE O
HPECTIDKHOCTH PabOThI B AAHHOF OTPACAH B CTOPOHY ITOBbIIIEHISL.

B xoHTeKcTe 0630pa BBHINIEPACCMOTPEHHBIX IMPAKTHK BAXKHO OOPATUTh BHUMAHHE HA BOIIPOC MapKH-
POBKY TOBApPOB KaK OTXOAOB. JTO MMeeT 3HaueHHe, IIOCKOABKY BOIIPOC OTCYTCTBHUS TaKOM MAPKUPOBKH B
PK nopHMMaAcs ¥ Ka3axcraHckumE skoaoramu [31]. B Kaszaxcrane cranpapret CT B 06AaCTH yIaKOBKU U
MapKHUPOBKHU IIPOAYKTOB ITUTAHHUS U HAIIUTKOB He COOTBETCTBYIOT COBPEMEHHBIM 3ampocaM. OTcyTcTBHe
YeTKHX TPeOOBAHMIT K HAHECEHHIO IITPHX-KOAOB Ha Oy THIAKY H OAHKH 3aTPYAHSIET X ABTOMATH3HPOBaHHBII
cbop u nepepaborky. Kpome roro, oTcyTcTBHE CTAHAAPTOB AAS YIIAKOBKHU IIPOAYKTOB [IUTAHMS IIO3BOASIET
IPOU3BOAUTEASM HCIIOAB30BAaTh Pa3AMYHbIE BHABI IAACTHKA, BKAIOYAsS HEIKOAOTMYHBIE M HeIHIjeBble
MaTepPHAAbI, YTO YCAOKHSET IIPOLecCh cOopa U mepepaboTku Takux yrakoBok. Hampumep, B Tepmanun
MapKHpPOBKa YIIAKOBOYHBIX TOBAPOB CTPOTO PerAAMEHTHPOBAHA B COOTBETCTBHH ¢ rpaBuaamu EC.

O6cyxaenne

ITpuMeHeHMe HEKOTOPBIX U3 BBIIIEOIIMCAHHBIX PellleHHUH, HAIIPUMe], CypOBBIX ITPAdOB UAH CAHKIIHUI,
B KasaxcraHe BBITASIAUT 3aTPYAHHTEABHBIM IO PSIAY IPUYMH. Bo-nepBbIX, U3-32 pasAMYHil B 9KOHOMHYeE-
CKOM H COIJAaABHOM ypOBHe XH3HHU MexAy KasaxcranoM u I'epmanueit. Bo-BTOpBIX, H3-32 BO3MOXKHOTO
MEHTAABHOTO HEIPUATHUS TaKUX Mep ITPU UX Pe3Koi nMnaeMeHTanun. Hampumep, eBporerickue mrpadsl,
HecopasMepHbIe CpeAHeMY AOXOAy rpakpaannHa Kasaxcrana (oxoao 650 €), MOTyT BbI3BaTh COLjaABHOE
HanpspkeHue U cabotax. IToaToMy A060e yBeamdeHne mrpadoB AOAKHO CONPOBOKAATHCS LIMPOKOM
MHPOPMALIMOHHOM KaMITaHHET, 060 CHOBBIBAIOIIEH X HEOOXOAMOCTb.

KasaxcraHCKie MCCAGAOBAHUS [OAYEPKHBAIOT MMOTPEOHOCTh B CHCTEMHBIX PeIIeHMSX, TaKUX KaK
CTPOUTEABCTBO COBPEMEHHBIX IIOAHTOHOB U BHEAPEHHE PAaCIIUpPeHHOH OTBETCTBEHHOCTH IIPOU3BOAUTEAS
(POII) [32; 33; 34]. HexoTopble mpeaAoxeHns (HalpuMep, B OTHOIIEHNN CTPOUTEABCTBA COBPEMEHHDIX
MYCOPHBIX IIOAUTOHOB, KOTOPbIE AOAKHBI COOTBETCTBOBATH CAaHHTAPHO-3IHAEMHOAOTHIECKUM TPebo-
BaHUSM M 9KOAOTHYECKUM HOPMATHBAM) B CBeTe PAacTYIilell MUPOBOil IPUBEPKEHHOCTH PaCIIPEeHHOM
OTBETCTBEHHOCTH IIPOU3BOAUTEAS (POH) BBITASIASIT HA CETOAHSIIHUI A€Hb HepeAeBaHTHbIMU [32,c.49].
Apyrue HCCAEAOBAHUSI ACAAIOT aKIIEHT HA HEOOXOAMMOCTH IIOMCKA TEXHUYECKHX peIleHHi, O4eBHAHO,
OTBOASL BOIIPOCAM 3aKOHOAATEABHOTO PeryAMpOBaHHS BTOPOCTENeHHYI0 poab [3S, c. 655]. Apyrue
PaboThI KaK IPABUAO IPEAAATAIOT IPOAOAYKEHHE CYIIleCTBYIOLIel IOAUTHKY, IPEAYCMATPHBAIOIIell He3Ha-
YUTEeAbHBIE 3aKOHOAATEAbHbIe M3MeHeHHs [36, c. 97]. Tem He MeHee, IPEAAOKEHHIT O PEIINTEABHOM
nepecmorpe crpareruii yrnpasaerust TBO obuapysxurs He yaarocs. Ha aToMm poHe HHTepec BbI3bIBaeT
omnsIT [epMaHui, rae OTBeTCTBEHHOCTD 32 yripaBAeHre THEO Bo3Ao)KeHa Ha KOMMYHBI M MyHULIAIIAAUTETHL
ITepepacmpepesenne yHkuuii B KasaxcraHe 1o aToMy mpuMepy, C yCHAGHHEM POAU MECTHBIX OPTaHOB
CaMOYIIPaBAEHMSI, MOXKET CIIOCOOCTBOBATh CUCTEMHBIM U3MeHeHISIM. OAHAKO PeaAUs3ariys TaKUX HHULIU-
aTuB TpeOyeT y4eTa HCTOPHIECKUX U COLAABHBIX 0COOCHHOCTEN CTPaHBL.

AeticTByromas B EBporre MopeAD yTIpaBACHHSI OTXOAAMH CGOPMHUPOBAAACH B PE3YABTATE AAUTEABHOM
9BOAIOLIMM U CHelUUKY PErrMOHAABHOTO YIpaBAeHMs. AHaAorudyHas peopranusanus B Kasaxcrane
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MOTAQ OBl TepepacnpeAeAuTh GYHKIMHI Ha MECTHOM YPOBHE, YKPEIAsSt KOAAeKTHBHOE BOCIIPHSTHE OTBET-
creHHOCTH 3a ynpasaeHre TBO. OaHako mpakTuyecKkas peaAusalus 3TOH MHUIUATHUBHL B YCAOBHIAX
KazaxcraHa 0cTaéTcst OTKPBITBIM BOIIPOCOM.

B oTHOmeEHNM pernOHAABHBIX IIPOrPaMM YIPaBAEHHS KOMMYHAABHBIMHI OTXOAAMH, IPUHATHIX B 2024
TOAY, CAEAYeT OTMETHTD, YTO UX IIPUHSTHE SIBASIETCSI AOTHYHBIM IIIATOM B PAMKaX 9KOAOTHYECKOU TOAUTH-
ku Kazaxcrana. OpHako mporpamMmer 00Ablie GOKYCHPYIOTCS Ha OIMCAHUH TEKyIel CUTYaLjiY, 4eM Ha
KOHKPETHbIX AATOPUTMaX pellleHHs 3aAa4.

YCHAUTD peaAu3anyio MPUPOAOOXPAHHOM IIOAUTHKH MOTAY OBl 0Opa3oBaTeAbHbIE IIPOTPAMMEL AAS
IIKOABHUKOB U CTYAGHTOB, KOTOpbIe MOXKHO 3aKPEIHTb Ha IIOA3AKOHHOM YpPOBHE KaK YacTb CTpPaTeruit
«Kazaxcran 2030>, «Kasaxctan-2050» n KoHnenmuu nepexopa K «3eA€HON 9KOHOMUKE>.

ToueuHble 3akOHOAATEeABHDIE H3MeHeHHA B Bonpocax TBO He papy T okrpaeMoro a$p $exTa, II0CKOABKY
B HUX COXPAHSIOTCS [IOAOXKEHHS 00 YTHAM3ALUY Ha IOAUTOHAX U CXKUTAaHUH OTXOAOB, YTO IIPOTHBOPEUUT
MEXXAYHapOAHBIM IIPAaKTHKAM, aKIIeHTHPOBAHHBIM Ha IIPEAOTBPAllleHUN 00pa30OBaHUI OTXOAOB U BHEApPE-
Huu POIL Heo6x0ANMO 3aKOHOAQTEABHO 3aKPEIIUTh HEPAPXUIO YIIPABACHIS OTXOAAMH, BKAIOYASI 3aIpeT
3aXOpOHeHus IepepabarbiBaeMblx OTX0A0B 1 npopswkerne POIT [37, p. 219; 3, p. 21].

Taxxe BaxkeH mepecMorp CT AAs ynpolineHus mepepaboTKU YHAaKOBKUM U BBEACHHE HAAOIOB Ha
3aXOpOHEHHE OTXOAOB, YTOOBI CTUMYAHPOBATh IepepaboTKy. KAaroueBbIM maroM ocraércst opraHusarnust
06pa3oBaTeAbHBIX IIPOrPAMM AAS IIOBBILIEHUS 9KOAOTUYECKON OCBEAOMAEHHOCTH HACEAEHHS.

BasKHOCTb 9KOAOTMYECKOTO IPOCBEIeHNs 00YCAOBACHA TeM, YTO 3aKOHOAATEAbHBIE HOPMBI CaMH 110
cebe He CIIOCOOHBI U3MeHUTD 06pa3 MbIcAeil HaceaeHwsT. COBETCKOe IIPOMIAOE OCTABUAO TAYOOKHIA CAEA,
c$OPMHUPOBAB IIOAXOA «HIYIEHHOCTU>»> OTBETCTBEHHOCTH 3a obmecTBeHHbIe 6Aara. B CCCP pomumupo-
BaAa MAESL, YTO 3€MASL M PECYPCHI IPUHAAAEKAT TOCYAAPCTBY, YTO IIOPOAMAO OLIyILIeHMe, YTO 3a obujee
OTBeYaeT KTO-TO APYTON — TOCYAQPCTBO MAH YIPaBASIOmue opranst [ 36, c. 97].

IfenTpasusoBaHHOe YIpaBACHHEe, MPUOPHUTET IPOU3BOACTBEHHBIX IIOKAa3aTeAell Hap 9KOAOTHeH,
AeUIINT MaTepHaABHBIX GAAr M IIPOIAraHAA «6eCKOHEUHBIX PeCYPCOB> YCHANBAAY Oe3pasAndre K COXpa-
HEHUIO OOILIeCTBEHHBIX GAar. DKOAOTHYECKHe IPOOAEMBI AOO 3aMaAYMBAAVCEH, AMOO BOCIPUHUMAAVCH
KaK BpeMeHHbIe H3AepKKH HHAycTprasusanun. [Tocae pacmasa CCCP aT0 MbllmAeHHe COXPAHUAOCD, H
MHOTHE IIPOAOAXKAIOT CYUTATh, YTO OTBETCTBEHHOCTD 32 OKPYIXKAIOLIYIO CPEAY AEXKUT UCKAIOYUTEABHO Ha
FOCYAQPCTBEHHbIX OpTaHaXx.

ITpeoaoreHre COBETCKOI MEHTAABHOM ITAPAAUTMbI BOBMOXKHO Yepe3 pOpMHUPOBAHIE AUYHOMN OTBET-
CTBEHHOCTH, IIOAAEPYKKY MECTHBIX MHUIIMATUB, 9KOAOTHYECKOe 00pasoBaHue U 06MeH ombrToM. Taxoke
BQXXHBI pasBUTHe MHPPACTPYKTYPBI, [IPUBAEYEHHE YACTHOTO CEKTOpA, FOCYAAPCTBEHHO-YaCTHOE IIap-
THEPCTBO, 9KOHOMHUYECKIE CTUMYABI F IIPOIIAraHAQ 9KOAOTHYHOTO moBeAeHus. JeM OpicTpee 061mecTBO
OCO3HAET, YTO OKPY>KAMOINasi CPepd — ITO oblee AOCTOSIHHUE, 32 KOTOPOE OTBEYAET KAKABII, TEM CKOpee
CTaHeT BO3MOXXHBIM ITePEXOA K YCTONYMBOM CHCTEMe YIIPABACHUS OTXOAAMH.

3akarouenne

C mpuHSATHEM HOBOTO JKOAOTHYeCKOTO Kopekca PK u psiaa cTparermyeckux AOKyMeHTOB B cdhepe
AeKapOOHHU3AINH, 9KOAOTHIeCKOH ycToiunBocTH KazaxcraH mpoaOA’KaeT BOIAOIIATH ITOAHTHYECKHE
MHMITUATHBBI Ha PeryAsTHBHOM ypoBHe. CTpaHa aKTHBHO AGMOHCTPHpPYeT IPUBEpPKeHHOCTb MMIIAe-
MEHTAIMH Ay4YIIero 3apy0eXXHOro OIbITa IO BompocaMm yipaBieHus TBO, uro Bomaomaercs u B
HNOAMTHYECKHX PelleHHUsX, U B HOPMATUBHOM peryAupoBanuu. [ Ha HeIHelIHeM aTare BaXKHO He AOILY-
CTUTDb HEKOPPEKTHOH HHTePIIPeTaIul HOPM MeXXAYHAPOAHBIX aKTOB, HHUIJUATHB U IIOAUTHUKO-IIPABOBbIX
IIPAKTHK, YTOOBI N30€XKATh COBAAHMUS HEITOCAEAOBATEABHOTO MAU Hed(PEeKTHBHOTO IIPABOBOTO PEryAU-
poBaHus. B 2024 ropay 6blA HPHHAT psiA IPOrPAMMBI IIO YIIPABACHHUI0 KOMMYHAABHBIMU OTXOAAMHU Ha
PErMOHAABHOM YPOBHE, OIIpeAeASIOLIUX TeKylliee COCTOSIHHME, a TAloKe IIPeAyCMATPUBAIOIIHUX PSIA TAQHOB
u pentennii B cpepe ympasaerus TBO Ha mecTHbIX ypoBHaX. [IpuHATHE AAHHBIX AOKYMEHTOB SBASETCS
IIOCAEAOBAaTEABHBIM pellleHHeM B PaMKaX AOCTHDKeHHMsS moauTmdeckux Ieaeil PK B cpepe ympasaenus
TBO. BmecTe ¢ TeM MPOrpaMMbI COAEPXKAT HEAOCTATKH, CATHAAUSUPYIOIIHE O HEAOCTATOYHOM aMOHINO3-
HOCTH IIPUPOAOOXPAHHBIX IeAetl. IIporpaMMbI CoAepIKaT MAAO LieA€BBIX HHAMKATOPOB, IIPH 9TOM O0AbIIe
BHHUMAHUWS IMOCBAINEHO OITMCAHHIO CyH.IeCTBYIOIHef;I CUTYalliH, Y€M aArOPUTMY HX pEII€HHS. HporpaM—
MBI, IPUHSTbIEe HA HCIIOAHEHME 3aAa4 JKOAOIMIECKOTO KOAEKCA, CAA00 OTOOPAXKAIOT IIPUBEPIKEHHOCTD
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AOMHHUPYIOIIeH Ha CEeroAHS KOHLENIMU IMPKYASPHON 3KOHOMUKH, PacIIMPEHHON OTBETCTBEHHOCTU
IPOM3BOAHTEAS], HAE€e TIPEAOTBPAIEHHMsI 00PA30BAHMs OTXOAOB. MHOIrO BHMMAHHUS YAACHO COBEpIIeH-
crBoBaHuIo noanronos THO, uTo, pasymeeTcs, caeayeT pacCMaTpUBATD KaK TOAOXKUTEABHYIO HHUIMATHUBY,
OAHAKO OCYIIECTBASIEMOM B PaMKaX CHCTeMHOM Ipobaemsl. ITocAeAHSIT BRIpasKaeTcsi B HEOOXOAMMOCTH
nepecmorpa GprAOCOPHU OOpalleHHs C OTXOAAMH — He GOPBOBI C OTXOAAMH, a IPEAOTBpAIIeHHs HX
06pasoBaHus. ITOMY [IEPeCMOTPY CIIOCOOCTBYET IPUHSATHE AYUIINX IPAKTHUK. AHaAU3 ombiTa lepmanuny,
HAXOAAIIEHCS B aBaHIapAe IOAUTHUKHY B cdepe ynpasaeHus THO roBopur o ToM, YT0 AOCTHOKEHHSA 3TOH
CTpaHbI BO MHOTOM 006yCAOBA€HBI 3 peKTHBHBIM KOHTPOAEM I HAA30POM 32 MyHHIIUIIAABHBIMU 06pa3o-
BaHHMAMH, KaK OCHOBHOH (NepBHYHOI) KOAAEKTUBHOM epunutieit ynpasaenus TBO. Beicokue mrpadsr,
HaAaraeMble Ha MyHUIUIIAANTETb], YCHAMBAIOT BHYTPEHHIOI0 OTBETCTBEHHOCTD IPAKAAH 32 COOAIOAEHUE
IPaBUA, CTUMYAHPYs. KOAAKTHBHBII CAMOKOHTPOAD. AQHHBIM OIIBIT MOXeT ObITh mpuuaT KazaxcranowM,
OAHAKO, BEPOSATHO, IIOTPeOyeT peOpraHU3aIUK U TepecMOTpa GpYHKIIMI TEPPUTOPHAABHBIX OOIIMH B pas-
pese IieAel yIIpaBAeHHUsS OTXOAAMU II0 IIPUHIUITY PAacIIPEAEACHHUS OTBETCTBEHHOCTU MYHMIIHIIAAUTETOB,
npumeHumoro B Iepmanuu.

Yro kacaercs apyrux BompocoB PK Tpebyer pa3paborTku u BHeppeHMe HepapXuM YIPaBACHUSI
OTXOAAMH, C aKI[EHTOM Ha IIPeAOTBpalleHre 06pa30BAHIS OTXOAOB H UX [IePepabOTKY, 3aKOHOAATEABHOE
3aKpeIlAeHIe 1 TOAUTHIecKoe AobOupoBanue npuopurerHocTu POIT Ha Becex ypoBrsx. Pemenus rpebyer
BOIIPOC Pa3pabOTKU HOBBIX CTAHAAPTOB IO MAPKHPOBKE IIPOU3BOAUMOI! YIIAKOBKH, C L]€ABIO YIIPOL]eHHs
ee riepepaboTKy B AaAbHerimeM. OIbIT PACCMOTPEHHBIX CTPAH TOBOPUT O HACYIITHOM BAXKHOCTH 06pa3oBa-
TeABHO-TIPOCBETHTEABCKOTO KOMIIOHEHTA B BOIpocax obpaienus ¢ TBO, 6e3 KoTOpoit 3aKOHbI PUCKYIOT
OCTaTbCS AUIID POPMAAUCTCKOM IIperpapoit. Aast PK ycHAuTb peaAnsariiio IpupoAOOXpaHHOM! IIOAUTHKI
B CYIIECTBYIOIEM ee BUAE MOTAU 6bI 06pasoBaTeAbHbIE IPOIPAMMBI M OOMEH OTIBITOM (B YACTHOCTH AAS
YHaIUXCs IIKOA U BY30B). VIMIAeMeHTaIHs TOAOGHOTO POAR TIPOrpaMM He TpebyeT BHeCeHHs H3Me-
HEHUI B ACFICTBYIOIIME 3aKOHbI AU KOAEKCBI, OAHAKO TaKHe IPOrpaMMbl MOTYT OBITh OTOOpasKeHbI Ha
IIOA3AKOHHOM YPOBHE KaK 9A€MEeHT PeaAUu3allu AeHCTBYIONeN IPUPOAOOXPAHHOM CTPaTeruu B paMKax
obmreit crparernu passuTus «Kasaxcran 2030>,«Kasaxcran-2050> a taxoke Konnenmu mo mepexoay
Pecniy6anku Kaszaxcran k «3eaeHOM akoHOMUKe» A0 2050 roaa.

Aannoe nccaeposanne ¢puHaHcuposaHo KomureroMm Hayki MuHHCTepCTBa HAyKU U BBICIIETO 06Opa-
soBanus Pecrry6anku Kasaxcran. (Tpanr Ne AP23490668).

A.A. HykymeBa, xaT-xabap aBTOpbI, 3aH FBIABIMAAPBIHBIH KAaHAHMAATHI, npodeccop, Axase-
muk E.A. Bexeros arpiHAarpl KaparaHAbI yHHBepCHTETiHIH a3aMaTTBIK JK9He eHO0eK KYKBIFBI
KadeApachIHBIH Npodeccopbl (K,aparaHAm K., Kasakcran Pecr[y6m1<acm) ; AJK. 96pixkomu, 3aH
FBIABIMAAQPBIHBIH KAaHAHMAATDI, KaybIMAACTBIpbIAFaH Npodeccop, Akapemuk E.A. bekeros arpin-
Aarsl KaparaHabI yHHBepCHTETiHIH a3aMaTTHIK >K9He eHOeK KYKbIFBI KadeAPaChIHBIH MEHrepyici
(Kaparanap K., Kazakcran Pecmy6ankacoi); A.K. Pycrem6exosa, PhD AOKTOpBI, KaybIMAQCTBI-
priaran npodeccop, Akapemuk E.A. bexetos aTbiaparsl Kaparanabl yHHBepCHTETiHIH a3aMaTTBIK
’xoHe eHbeK KyKbIrbl Kadeapacsinbid npodeccopsl (Kaparanap! K., Kazakcran Pecry6amkace:):
KasakcTaHAQFBI KATTHI TYPMBICTBIK, KQAABIKTAPABI GACKAPYABIH KYKBIKTBIK aCIeKTiAepi: ChIH-Ka-
TepAep KIHe NepCIeKTHBaAap.

3eprrey KasakcTaHaaFbl KATTBI TYPMBICTBIK KAAABIKTApPABI 0AacKapy CaAachIHAAFBI KYKBIKTBIK
MeXaHU3MAep MeH HOPMATUBTIK peTTeyAl TaAAayFa apHAAFaH. JKOAOTHSABIK CasiCATTBI JKY3ere achl-
PYAQFBI, COHbIH INNHAE >XaHAa OKOAOTHSABIK KOAEKCTIH >oHe 2024 >KbIABI KaOBIAAAHFAH aMMaKTHIK,
6arAapAaMaAapAb1H JKETICTIKTepi MeH KeMImiAikTepi KapacThIpblaapbl. XaABIKAPaAbIK, Ta>1<ip146ere, aTan
aliTKaHAAQ IepMaHMs 3aHAQpBIHA epeKille Ha3ap ayAApPBIAABL ATaAFaH MeMAEKeTTe KepriAikTi e3iH-esi
0acKapy opraHAapbl TapallblHaH XYPrisiATeH KaTal OaKblaay MeH KaAaFraAdy KaAABIKTApAbI 6acKapyABIH
THIMAIL Ta>1<ip1/16eciH eHTi3yre BIKMAABIH THrisreH. KasakcTaH YIIiH KaAABIKTApMeH Kypecke KaparaHAQ
OAQpPADIH Tafipa OOAYBIH OOAABIPMAyFa KOLIy IAMAAABL €KeHi aHBIKTAAABL, OYA 6acKapy HepapXusChlH
a3ipAeyal, KafiTa eHAeyTe Oaca Hasap ayAapyAbl )KoHe alfHAAMAABI 9KOHOMUKA IPUHIUNITEPiH 3aHHAMAABIK,
TYPFBIAQH HbIFAUTYADI TAAQII €TEAL
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AiMaKThIK OaFsapAaMaAapAbIH HeTisri MaceaerepiHiH Oipi ©HAIPYLIiHIH KeHeHTIATeH >KayalKep-
IIIAITi )XOHE KAAABIKTaPABIH AAABIH AAy CHAKTBI 3aMaHAYH TICIAAEPAIH KETKIAIKCi3 HHTeTpallMsChI 6OABIII
TabbiraabL. MIHGpakypsiabiMAbL sKeTiapalpy, [OCT-Tapabl KaiiTa Kapay >XoHe XaABIKTBIH 3KOAOTHSIABIK
XabapAApABIFBIH apTTHIPY YILIiH 6iaiM 6epy OarpapAaMaAapbIH eHIi3y KaXKETTIAIr TypaAbl KOPBITBIHABIAQD
xkacaapbl. CoHpaill-ak, KasakcTaHpa XaAbIKapaAbIK TS)KipI/I6eHi VMIMIIA€MEHTAIUAAAY XKePriAiKTi o3iH-e3i
0acKapy OpraHAApPbIHBIH JKayallKepIIAiri MeH THIMAIAIMIH apTThIpyFa GarbITTaAFaH OKIAETTIKTepi MeH
QYHKUMSIAAPBIH KalTa KapayAbl TAAAIl eTyl MYMKIH eKeHAIri aTarm oTiaal. Bya mapaaapabt TabbIcTsI icke
aCBIPY KaAABIKTAPADL OaCKAPYABIH TYPAKTHI KYHeCiH KYPYyFa, OAQPABIH KOPIIAFaH OpTaFa acepiH GapbIHIIa
a3aiTyFa )KOHE eAAIH 9KOAOTHSIABIK TYPAKTBIABIFBIH APTTBIPYFA BIKIIAA €TETIH OOAAABL

Kiam cesdep: xammot mypmoicmolx, kardvixmap (KTK), xardvumapdu 6ackapy, Kammot mypmoicmoix
Kardvikmapdol 6ackapy, IKOAOUSAbIK cascam, KaAdvikmapdel backapy uepapxuscel, mypakmol 0amy,
AHAAMANL IKOHOMUKA, OHOIpYwitiy Kenelimirzen yeayankepwirizi (OKM), xardvimapdoiy naiida 6orysin
00A061pMAY, IKOAOUSABIK MYPAKMBLALIKIbL APIMMBIPY, XAALIKAPAALIK MINIpUle.

A.A. Nukusheva, corresponding autor, Candidate of Law, Full Professor, Professor of the
Department of Civil and Labor Law of the Karaganda University named after Academician E.A.
Buketov (Karaganda, Kazakhstan); A.Zh. Abdizhami, Candidate of Law, Associate professor, Head
of the Department of Civil and Labor Law of the Karaganda University named after Academician
E.A.Buketov (Karaganda, Kazakhstan); D.K. Rustembekova, PhD, Associate professor, Professor
of the Department of Civil and Labor Law of the Karaganda University named after Academician
E.A.Buketov (Karaganda, Kazakhstan): Legal Aspects of Solid Waste Management in Kazakhstan:
Challenges and Prospects.

The study focuses on analyzing the legal mechanisms and regulatory framework for solid waste
management in Kazakhstan. It examines the achievements and shortcomings of environmental policy
implementation, including the impact of the new Environmental Code and regional programs adopted
in 2024. Special attention is given to international experience, particularly that of Germany, where strict
control and supervision of local self-government bodies facilitate the adoption of effective waste man-
agement practices.

The research establishes that Kazakhstan would benefit from shifting its focus from waste disposal to
waste prevention, which requires the development of a management hierarchy, prioritization of recycling,
and legislative incorporation of circular economy principles. One of the key issues identified in regional
programs is the insufficient integration of modern approaches, such as extended producer responsibility
and waste prevention.

The study concludes that improving infrastructure, revising technical standards (GOSTs), and intro-
ducing educational programs to raise environmental awareness are critical steps. It also highlights that
implementing international best practices in Kazakhstan may require revising the powers and responsi-
bilities of local self-government bodies to enhance their accountability and effectiveness. The successful
implementation of these measures will contribute to building a sustainable waste management system,
minimizing environmental impacts, and improving the country’s ecological resilience.

Keywords: solid waste management, waste governance, separation and segregation, legal regulation, envi-
ronmental strategy, circular economy, extended producer responsibility (EPR), environmental policy, sustainable
development, international experience.
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In this scientific article, the authors consider topical problematic issues related to ensuring law and
order in the provision of land plots. The study is relevant, given that the sphere of land relations very
often becomes the object of corruption schemes and violations of the rights of citizens and owners. The
authors also noted that the existing mechanism for the provision of land often contributes to the emer-
gence of corruption schemes and abuses, which is confirmed by statistical data and practical examples.
In particular, the dual market of land rights, which allows for the simultaneous sale and lease of land,
creates opportunities for speculation and illicit enrichment. The authors also paid special attention to the
issues of redistribution of powers between state bodies that are responsible for managing the land fund,
and how this affects the transparency and fairness of the land grant process. The analysis of the practice
of applying the norms of legislation was carried out and it was noted which violations were detected. A
deep and comprehensive analysis of the regulatory framework governing the procedure for granting land
plots, as well as gaps and contradictions in legislation are identified. This scientific article also examines
the existing mechanisms for protecting citizens’ rights and offers a number of recommendations for
improving legal regulation in this area. It is also proposed to strengthen the powers of the prosecutor’s
office, improve accounting and transparency of land grant procedures, as well as develop new standards
for gardening and cottage construction. This study is funded by the Science Committee of the Ministry of
Science and Higher Education of the Republic of Kazakhstan (Grant No. BR24993047).

Keywords: environmental protection, environmental law and order, land, land plot, land code, land disputes,
corruption.

Introduction
The relevance of this research topic is due to the fact that this area of relations is considered one of
the most vulnerable to corruption. The problems of regulatory support for land provision require special
attention and analysis [1]. The National Report published by the Anti-Corruption Agency in 2019 pro-
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vides data from Transparency International Kazakhstan’s study “Monitoring the State of Corruption in
Kazakhstan”[ 2], which ranks the Land Relations Department third (7%) among government agencies in
terms of corruption, after public hospitals and clinics, and the police, according to the population, and
first (20.4%) according to entrepreneurs. Among the most common corruption schemes in local exec-
utive bodies, in addition to patronage and lobbying for affiliated entrepreneurs in public procurement,
abuse of official power, and embezzlement of budget funds for state programs, “the issuance of land and
the adoption of illegal decisions” have been identified [1].

The largest number of complaints regarding the protection of entrepreneurs’ rights (13% of the
total) in 2019 were filed in the area of land relations [35) The most significant and systemic issues in this
area are also highlighted, such as “regarding the procedure and timeframe for registering land plots for
auctions; compliance with paragraph 6-1 of Article 48 of the Land Code of the Republic of Kazakhstan;
and posting information about available land plots on the internet for businesses” [4].

The provision of land plots is regulated by the Land Code, as well as by several laws and regulations,
including the Law “On State Registration of Rights to Immovable Property”, the Law “On Architectur-
al, Urban Planning and Construction Activities in the Republic of Kazakhstan”[S], and more than 12
by-laws of a general nature, as well as more than 10 special regulations that regulate the provision of
specific categories of land plots.

The complexity of the legal regulation of land provision in the Republic of Kazakhstan can be
attributed to several factors:

First, there is an artificially created process for the transfer of state-owned land plots to individuals
and legal entities. Unlike in other countries such as Russia, Ukraine, and Belarus, Kazakhstan has two
separate markets for land rights and correspondingly two ways to grant rights to land plots.

The first is related to the transfer of land from state ownership to private ownership through the sale
of the land plot in one lump sum or in installments. The second is related to the sale of rights to use the
land on a paid basis.

In the first case, land plots are sold, ownership of which is officially registered. In the second, there
is a hidden purchase and sale of land under the guise of transferring use rights to the land. This creates
opportunities for speculation in land, which has happened with agricultural land [6].

The President of Kazakhstan drew attention to this issue, stating that many people who receive free
land leases from the government keep the land for future use without actually working on it. He referred
to these people as “Latifundists,” who act like a “dog in the manger” and do not allow others to use the
land that they do not use themselves.

It is time to start taking action against unused agricultural land, as it is our shared resource and should
belong to those who use it. The government and parliament should propose suitable mechanisms to
address this issue.

Second, historically determined redistribution of power between government agencies led to the
Land Code of the Kazakh Soviet Socialist Republic dated November 16, 1990 [7]. As a rule, councils of
people’s deputies were granted the right to allocate land plots and transfer land to other categories within
their competence. Only if necessary, they could transfer these powers to their executive committees
regarding the seizure and allocation of land.

In connection with the transformation of the Republic of Kazakhstan into a presidential republic,
these powers were subsequently transferred to local executive bodies, represented by akimat.

Third, changes in land legislation. A historical and legal analysis of the regulations on the provision
of land plots and rights to them, as well as the transfer of land to other categories, has shown that over
time, numerous changes and additions have been made to the Decree of the President of Kazakhstan
“On Land”, dated December 22, 1995, and the Law of Kazakhstan “On Land’, dated January 24, 2001,
and the Land Code of Kazakhstan, dated June 20, 2003. These changes have strengthened the position
of akimats (local government bodies) on these issues, and have led to the emergence of semi-legal and
“gray” schemes for the redistribution of land.

If, in accordance with the Land Code of the Kazakh Soviet Socialist Republic dated November 16,
1990, the right to grant and transfer land belonged to the jurisdiction of Councils of People’s Deputies,
then, according to the Decree “On Land”, Law “On Land” and Land Code, this right has been transferred
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to local executive bodies. Regarding a number of especially valuable lands that were not previously
transferred to other land categories, amendments were made to the Land Code to allow this. This right
has been granted to akimats, which previously belonged exclusively to the government of the Republic
of Kazakhstan.

For example, in accordance with the Law “On Amendments and Additions to Certain Legislative
Acts of the Republic of Kazakhstan on Specially Protected Natural Territories” dated 01.12.08, No. 94-IV
[8], it has become possible to transfer lands of specially protected natural areas to another land category
for the purposes of tourism.

As a result, there are 253 owners of land plots within the boundaries of the Ile-Alatau State Natural
Park (hereafter referred to as “Ile-Alatau GNPP”); 123 long-term users of these land plots (with leases for
49 years) and 8 short-term users (with leases of S years) [9].

In most cases, land plots were transferred illegally. As a result, in 2009, criminal cases were opened
against the former Director General of the Ile-Alatau State Natural Park, Abai Begimbetov, and the
former Akims (mayors) of Talgar and Enbekshikazakh districts, Kenzhebek Omarbayev and Kerimtai
Abdrakhmanov. Begimbetov had illegally transferred 225 plots of land with an area of more than 400
hectarf. T]he damage caused to the state by all the defendants amounted to approximately four billion
tenge [ 10].

The methodology

Within the framework of this study, a comprehensive analysis of the regulatory framework governing
the provision of land plots in the Republic of Kazakhstan and abroad was carried out. The theoretical
basis of the research is the works of Kazakhstani and foreign scientists on human rights, published data on
the activities of authorized state bodies of the Republic of Kazakhstan, regional and non-governmental
organizations in the field of human and civil rights protection, as well as annual reviews of the human
rights situation in the Republic of Kazakhstan. The analysis of changes in legislation concerning land
rights, their provision and transfer of land to other categories has been carried out. Specific cases of
violations in the field of land relations identified by the Prosecutor’s office and other authorized bodies
were considered. Statistical data on the number of inspections, complaints and violations related to the
provision of land plots have been studied. Using the forecasting methodology, recommendations were
developed to improve legislation and law enforcement practice in the field of land relations.

Results and discussion

Next, we will discuss the problems of law enforcement in relation to some issues of land provision.
Main violations of land legislation are committed by local executive bodies, which exercise the rights of
the state as the main landowner, as well as land allocation commissions. This indicates a lack of control
and oversight by the relevant authorities and the prosecutor’s office, due to various circumstances.

The current structure of the regulatory authorities in land relations does not support the proper,
objective, and impartial implementation of controls. The main body responsible for this area is the Com-
mittee on Land Management under the Ministry of Agriculture of the Republic of Kazakhstan, which has
a small staff.

Land inspections are carried out by controlling bodies under the local executive bodies. Thus, control
in the land law sphere is exercised by two structures, leading to duplication of functions. Additionally, it
should be noted that the subordination of land inspections to local executive bodies whose criteria for
evaluating activities include a stable environment can lead to conflicts of interest and a decrease in the
effectiveness of land inspections.

Thus, according to the data from the akimats, compared to the indicators of 2013, the number of
inspections carried out by local executive bodies in the field of land use and protection has decreased
by 2.6 times in 2019. The fixability of violations has also decreased by 4.5 times. In addition, random
inspections of businesses have been reduced, and in 2017 they were only conducted in four regions.

At the same time, there has been an increase in the number of complaints and appeals regarding land
issues against the actions of local executive bodies. For example, in 2018, the Ministry of Agriculture of the
Republic of Kazakhstan received 1,613 applications, while in 2019, this number increased to 3,614 [11].
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The checks conducted by the prosecutor’s office have revealed an inadequate level of control over
unused agricultural land. In 2018, the office discovered 9.6 million hectares, whereas according to data
provided by regional authorities, only 2.2 million hectares were reported as unused as of July 1, 2019.

The situation is similar with commercial land plots. According to the prosecutor’s office, there are
39.7 thousand hectares of unused land. However, according to local executive bodies, the figure is 16.8
thousand hectares [8].

Due to certain circumstances, the prosecutor’s oversight in the area of land relations has been limited.
The Law “On the Prosecutor’s Office”[12] has narrowed the scope of general oversight, and inspections
can only be conducted in exceptional cases. The institution of prescription has been abolished, but it was
the prosecutors’ oversight that led to real results.

Thus, statistical indicators on the results of the work of the prosecutor’s office in this area (see Table
1) demonstrate the effectiveness of their activities.

The study and analysis of the work of the prosecutor’s office in the field of land relations has shown that
every year, they consistently record legal violations, make representations, and challenge illegal legal acts.

The decrease in indicators, in our opinion, was caused by changes in legislation and a reduction in the
number of inspections, especially in 2017 after the adoption of the new Law of the Republic of Kazakh-
stan “On the Prosecutor’s Office”[12]. The number of inspections decreased by five times compared to
2013, as did the number of detected offenses, submissions, and protested acts.

Table 1. Statistical data on the work of prosecutors in overseeing compliance with land legislation.

Information about the work 2013 2014 2015 2016 2017 2018 2019 2020 Total
carried out

Inspections have been carried | 675 702 748 538 128 199 135 171 3269
out

Violations have been revealed 18235 16340 95812 4703 1640 2430 1724 2139 57023
Legal acts have been protested | 864 614 563 496 144 88 | 75 94 2038

A submussion has been made 1009 1075 1047 1144 529 692 511 529 6536
Rights reserved (number of | 501 1885 1392 72 782 316583 732 811 322758
persons)

The number of persons brought | 580 751 590 674 321 651 417 478 4162
to disciplinary respensibility

The number of persons brought | 483 342 420 505 179 146 84 62 2221
to administrative responsibility

The number of persons brought 1 1 0 0 1] 1] 0 0 2
to financial responsibility

Criminal cases have been | 14 18 27 22 8 28 4 21123
initiated/ Pre-trial

investigations  have  been

launched

After the President’s criticism and instructions to all state bodies to audit the land and restore order
in this area in 2018, the number of protected citizens increased to 316,583, which is 631 more than the
previous year. Additionally, there were 39,612 more violators brought to disciplinary or criminal respon-
sibility.

The most common issues in the area of land relations include:

The first. Non-compliance with the procedure for providing land plots, violation of the rules for
extending lease rights.

An audit conducted by the prosecutor’s office in the first and second quarters of 2018 revealed that
in the period 2015-2017, 2,221 plots for individual housing were provided in the republic in violation of
the procedure and without consideration of priority [13].
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In 2018, 320 cases of illegal and unlawful extension of lease contracts for land plots to individuals
who had not fulfilled their obligations to develop the plots were revealed in the republic [13].

Second, the provision of land plots to legal entities without the bidding process and without payment
for changing the intended use.

According to the results of the audit mentioned above, it was found that during this reporting period,
2,276 plots were provided without the bidding process.

For example, based on a purchase and sale agreement dated May 6, 2008, Parity 2003 LLP acquired
from Kapanov Zh. a residential adobe house for 10,996,000 tenge, with a total usable area of 98.3 m2 and
two outbuildings (an entrance hall and a barn), located at the address: Astana, Almaty district, Interna-
tional Street, house 111. The total land area is 0.0564 hectare (cadastral number 21-318-031-445).

On May 28, 2014, Paritet 2003 LLP transferred ownership of this land plot to the right of private
ownership. Based on a letter from the Department of Land Relations dated June 3, 2014 (No. 197-
05/1500), the Justice Department placed the site on special registration as abandoned. By the decision
of the Almaty District Court dated August 20, 2014, the requirement of the Land Relations Department
to recognize the land plot as municipal property has been satisfied.

Further, by the decision of the Akimat of the city dated January 12, 2015, No. 197-26, the specified
site was given to Paritet 2003 LLP for carrying out survey, survey work, and parking design.

During the visit to the address, it was found that the plot of land is located under the Rahat residential
complex.

In this case, the site was granted without bidding and payment of amounts to the budget for changing
the intended use in the amount of 6,219,199 KZT.

These facts are not isolated. During a random check conducted by the prosecutor’s office in Nursultan,
43 such facts were found. All this has led to a shortage in the city’s budget of approximately 800 million
tenge.

gThird. Illegal allocation of land by local authorities to citizens for commercial construction.

In 2016, 11 plots of land were identified in the Burnaby district of the Akmola region and allocated
for construction without a detailed planning project that had been agreed upon and approved [14].

Fourth. Improper registration of citizens who are registered and waiting to receive plots of land for
individual housing construction.

In 2018, prosecutors in the city of Uralsk revealed that more than 500 citizens had not been put on
the waiting list, including 389 in the Atyrau region and 6 in Aktobe [15].

In the Bayzak district of the Zhambyl region, 2,289 citizens had been unreasonably added to a special
register without the approval of the land commission.

In Aktobe and Atyrau regions, people who had previously received land had been illegally added to
approved waiting lists[ 15].

In Almaty, there had been no special registration of accepted applications from citizens. Contrary to
the requirements and in violation of the Law “On Access to Information’, official internet resources of the
Akimats of the West Kazakhstan, Kyzylorda, and Aktobe regions had not published information about
applicants included in and waiting for land. Since the process of land allocation is two-sided, it is possible
to identify problems caused by land recipients [15].

Fifth. Obtaining land for sale. The practice shows that the main purpose of obtaining land is to make
a profit from reselling it or developing it in the future. Therefore, undeveloped land is resold, pledged to
banks, or left waiting for “better times” to develop. For instance, in Almaty, out of 1,671 unused land plots
(4,500 hectares), approximately 1,000 (1,500 hectare) are pledged or owned by credit institutions. This
leads to the fact that land is not used efficiently, which violates Article 65 of the Land Code.

Sixth, the acquisition of land plots with a pre-planned, deliberate change in their intended purpose,
or the use of provided land plots for other purposes, often leads to negative consequences.

This is especially true in cities of national importance. It affects not only unauthorized seizure of
land, but also cases where land is received from the state with a simplified procedure, but is intended for
different purposes.

Citizens acquire land plots for gardening purposes, where they build residential structures (houses
and cottages) with capital investment. These suburban areas attract people primarily because of their
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market price, which is often lower than the price of land intended for individual residential construction.
Despite the lack of infrastructure (hospitals, schools, kindergartens, etc.) on these sites, people are not
discouraged and ask for the development of appropriate infrastructure in unplanned settlements later.
However, seizing such land due to improper use can be difficult as owners often object to the proposed
compensation payments and the demolition of existing buildings, leading to protests.

The situation is also complicated by the lack of necessary state standards in the field of architecture
and urban planning that regulate the requirements for organizing the territories of horticultural associa-
tions. As a result, there are no clear requirements for buildings built in suburban areas, such as the area,
number of floors, location, and so on.

In the same way, citizens acquire land for personal subsidiary farming, but this land is not used for its
intended purpose as residential buildings are constructed on it.

The queue for land for personal subsidiary farming has not been formed and is maintained, and the
process of providing it is not transparent. As a result, the amount of land allocated for personal farming
significantly exceeds the number of plots for housing construction in the following regions: Almaty (9,330
LPH, 2,245 IHS), Zhambyl (2,574 LPH, 906 IHS), Akmola (2,371 LPH, 906), and South Kazakhstan
(4,211 LPH, 3,986 housing and communal services) [15].

Next, we will analyze the foreign experience in providing land plots. In other countries, the policy for
granting land differs depending on its category. A stricter regime has been set for agricultural lands, which
are considered the most fertile and productive.

Firstly, in many developed countries, such lands remain in state ownership, and rental land use is
common. For example, in Canada, only 9.8% of land is privately owned, while the rest is owned by the
state. In the USA, over 40% of agricultural land is rented, and in EU countries such as Belgium, Germany,
France, Luxembourg, Sweden, the Netherlands, Portugal, the United Kingdom, Denmark, Greece, Spain,
Italy, Austria, Finland and Ireland, over 30% ofland is also rented [ 16]. There is a long-term trend towards
an increase in the proportion of leased land, while the proportion of land directly owned by farmers is
decreasing [1].

This is due to the high cost of agricultural land. For example, in Germany, the cost of land today is
around 20-25 thousand euros per hectare, making it unprofitable to buy it for agricultural production, as
the price of the produced products will not be competitive in foreign markets. This explains why most
land is leased and the land market turnover in the country is low, at only 1%. In the USA, agricultural land
is even more expensive, at 45 thousand dollars per hectare. These factors contribute to the popularity of
renting over buying [18].

At the same time, in some countries, such as Sweden, for example, 2.4% of agricultural land is owned
by the government, while the rest is privately owned. In other countries, like Australia, Japan, Ireland,
Denmark, and Italy, owner-farmers cultivate up to 81-95% of agricultural land.

Secondly, such land plots are usually provided to direct agricultural producers. In order to rent or
purchase the land, the tenant must have education in the agricultural sector, reside in the area as a local
resident, have professional experience, work experience ranging from 3 to S years, and have the necessary
financial resources to operate and maintain the leased land.

In some countries, a special education diploma is required for certain types of land use. Addition-
ally, minimum lease terms of more than three years are established to ensure that the land is used for its
intended purpose and to prevent the resale of the land plots.

For example, in Ireland, the minimum lease term for land is three years, while in Spain it ranges from
six to fifteen years. In the Netherlands, the minimum rental period is either six or twelve years, and in
Luxembourg it ranges from six to eight years.

In Portugal, tenants who hire employees must enter into leases for a period of seven to ten years.
Additionally, there are rules that require the farmer to reside on the land, such as in Denmark.

Thirdly, the state actively prevents the formation of large latifundias, the concentration of large areas
of land in one hands, which is achieved by setting a maximum size for land plots. For example, in Den-
mark, there is a law that sets a restriction according to which the size of a farm cannot exceed 150 hectare.

Fourth, it is unacceptable to reduce land plots to such small sizes that they become unprofitable
and unsuitable for agricultural production. For this reason, in some countries, regulations have been

102 Kykbik xxaHe memnekeT, Ne 1(106), 2025



Yerezhepkyzy R., Bekisheva S.D., Bekezhanov D.N. Problematic issues of law enforcement...

introduced to prevent the fragmentation of inherited land, and a system of indivisible plots has been
implemented.

Fifth, there may be restrictions on the rights of foreigners to purchase land. In some localities, the
requirements for providing land plots are less strict. In many countries, these lands are state-owned.

In Helsinki, more than 60% of the urban area is owned by the municipality. Due to a large and signif-
icant budget deficit, the city authorities have the option to sell land plots [19].

In Switzerland, most land is leased from local authorities and only 18% of urban land is privately
owned. This is due to a legislative quota limit of two thousand plots per year [20].

For many countries, leasing land plots is economically beneficial, as it provides a stable source of
income for their city budgets.

The lease terms for land can vary depending on its intended use. For example, in Finland:

- The lease term for housing construction is 60 years.

- The term for industrial facilities and warehouses is 30 years.

- Commercial construction has a term that can range from 30 to 60 years, depending on the specific
project.

The rent is based on the estimated value of the property.

Based on the above, we can conclude that there is no “dual market” system in developed foreign
countries [21]. Instead, the state provides land plots either through sale or lease, with the latter not
implying an independent transfer of ownership rights to the plot.

Suggestions and recommendations.

In conclusion, based on the above, in order to improve the process of providing land plots and to
reduce corruption risks, we propose the following:

First, we believe that transferring territorial land inspections to the jurisdiction of the Land
Management Committee of the Ministry of Agriculture would ensure their independence and objectivity
in decision-making.

Second, strengthen the powers of the Prosecutor’s Office in terms of protecting citizens’ land
rights (by revising the current order of the Prosecutor General No. 60, dated 05/02/ 2018) and oblige
prosecutors to perform quarterly analyses in the area of land relations and respond promptly to emerging
issues.

The third, the Committee on Land Management and the “Government for Citizens” State
Corporation, have been asked to increase their efforts to establish a register of waiting lists for land plots
intended for individual housing construction in order to maintain proper records of individuals on the
queue for these plots.

Fourth, to initiate with the Committee on Construction, Housing, and Communal Services of the
Ministry of Industry and Infrastructure Development the issue of developing standards for suburban
construction. In addition, to develop standards for gardening and personal subsidiary farming before the
committee.

Fifth, to increase the effectiveness of information and educational work with the public (through
media and individual outreach) on the topics of targeted land use and responsibility for land legislation
violations. As part of the analysis, several proposals have also been made to improve the regulatory
framework for the allocation of land plots.

First, it is proposed to introduce mandatory coordination with local representative bodies in the
decision-making process for the allocation ofland plots as public lands within the territory of settlements,
as well as for exclusion from the list of public lands due to a change in their designated purpose, which is
carried out by the local executive bodies of cities of republican and regional significance. This measure
will help to eliminate corruption risks and ensure more objective and collegial decision-making.

To do this, we propose the following changes and additions to Article 2 of the CC:

1. We suggest removing the word “districts” from Article 2, “Categorization of Lands, Their Transfer
from One Category to Another”, thereby narrowing the list of entities authorized to transfer land between
categories due to a change in its intended use. This would help reduce corruption risks.
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2. Paragraph 2-1 of Part 2 of Article 16, “Competence of the Local Executive Body of the Region,
City of Republican Significance, Capital”, should be rephrased as follows:

“2-1) Assignment of land plots to public lands within the boundaries of settlements, and also
exclusion from the list of public lands due to a change in their designated use, in agreement with the
representative bodies of local authorities.”

3. Paragraph 2-1 of Part 1 of Article 18, “Competence of the Local Executive Body of the City of
Regional Significance”, should be rephrased as follows:

“2-1) Assignment of land plots to public lands within the boundaries of settlements, as well as
removal from the list of public lands due to a change in their designated use, in coordination with the
local representative bodies.”

Second, to strengthen the administrative responsibility of officials for concealing information about
land availability, it is recommended that Article 341 of the Administrative Code of the Republic of
Kazakhstan be amended as follows:

Article 341. Obstruction of information about availability of land plots

Obstruction of information regarding the availability of land, its falsification, and unjustified denial
of allocation of land -

shall result in a fine for officials of local government bodies in the amount of fifty times the monthly
calculation index.

Overall, the article emphasizes the importance of strengthening control and accountability in land
relations to ensure legal compliance and prevent corruption. To achieve this, it is proposed to not only
reform the current regulatory framework, but also improve the enforcement of laws, strengthen public
oversight, and ensure transparency in the actions of government bodies. These proposed measures aim
to create a more equitable and effective system for land allocation, which should help strengthen the rule
of law in this area.
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P. Epesxxenkpispt PhD poxropsi, m.a IIIbIMKeHT YHHBePCHTETiHIH >KapaTbIABICTaHy-T'yMaHH-
TapAbIK (aKyAbTeTi KYKbIK >KoHe TapHX Kadeppacsinbiy Aonenti, (Kasakcram Pecmy6amkacsr,
IlpvkenT K.); C.A. Bexumesa, 3.r.A., mpodeccop, Kaszakcran Pecmy6anxacer Bac mpoxypary-
PACBIHBIH >XKaHBIHAAFbI KyKbIK KOpFay opraHAapbl aKaAeMHSCBIHBIH BEAOMCTBOAPAABIK, FHIABIMHA
3epTTey HHCTHTYTbIHBIH KYKBIK KOPFay KbI3MeTi Ip06AeMaAapbIH 3ePTTey MeH 3ePTTeYAL YiiAecTipy
OPTaABIFBIHBIH 6ac FpiAbIMH Kbi3MeTKepi (Kocmb! k. Kazakcran PecnyGAnKacm) ; bexexxanos A.H.
PhD A0oKTOpBI, KayBIMAQCTBIPBIAFaH Hpodeccop (AoueHT), KYKBIKTBIK IOHAEP KadeApachIHbIH
menrepymici, 1. JKancyripos arsmaarpt JKericy ynmBepcuteti (Taappikopran K., Kasakcran
Pecrry6ankacei): JKep ydackesepin ycoIHy KesiHAe KYKBIKTBIK TOPTIilITi KAMTaMAachI3 €TYAIH Opo-
6AeMaABIK MIceAeAepi.

bBya rpiAbIMM MaKaAapa aBTOpAAp Kep yYacKeAepiH YChIHY Ke3iHAe KYKBIKTHIK TOPTIllTi KaMTaMachl3
eTyre 0alAAQHBICTBI ©3€KTi aKTyaAABl MaceAeAepal KapacThipapbl. XKep KaTbIHacTapsl caaacsl kebiHece
ChI6AMAAC JKEMKOPABIK, CXeMAAAPBI MEH a3aMATTAPABIH KYKBIKTAPBIH OY3yABIH OOBeKTiCiHe afHaAAThIH-
ABIFBIH eCKepe OTHIPBIIL, 3epTTey 03eKTi 60AbII Tabbiaaabl. COHAAM-aK, aBTOPAAP XKep yIacKeAepiH 6epyaAiH
KOAAQHBICTAFbI TETIri kobiHece cpbaiirac JKE€MKOPABIK CXeMaAaPbl MEH T€PIiC KbIABIKTAaPABIH ITaAQ 60Ayb1Ha
BIKIIAA €TeTiHiH aTall oTTi OYA CTATHCTUKAABIK MOAIMETTEDP MeH IPAKTUKAABIK MbICAAAADPMEH PACTAAAABL
Ararn afiTKaHAQ, JKep y4acKeAepiH 6ip yakbITTa caTyFra XoHe JKaAra bepyre MyMKiHAIK OepeTiH Koc sxep
KYKBIFbI HAPBIFbI AABIIICATAPABIK II€H 3aHCHI3 OafibITyra MyMKiHAIK O6epeai. CoHaafi-ak, aBTOpAAap ep
KOPBIH 0aCKapyFa JKayaIThl MEMAEKETTIK OPTraHAAp apachIHAA OKIAETTIKTepAL KaiiTa 60Ay MacesesepiHe
JK9HE OHBIH Xep 6epy MIPOILIECiHiH alIbIKTHIFBI MEH JAIAAITIHE KaAall dcep eTeTiHiHe epeKIe Hazap ayAapAbL

3aHHaMa HOPMAAAPBIH KOAAQHY IIPAKTUKACBIHA TAAAQY SKYPTisiAAl JkoHe KaHAAQN OY3YLIBIABIKTAp
aHbIKTaAFaHbl aTan ortiaal. JKep ydackeaepin Gepy TopTibiH peTTeNTiH HOPMATHBTIK-KYKBIKTBIK Oa3aHbl
TepeH XX9He XXKaH-)KaKThl TAAAAQY, COHAAN-AK 3aHHAMAAAFbl OAKBIABIKTAp MEH KAHIIBIABIKTAD aHbIKTAAAADL
byA rpIAbIME MaKaAaAa a3aMaTTapABIH KYKBIKTapbIH KOPFAYAbIH KOAAAHBICTAFbI TETIKTEpPi KoHe OChI CaAa-
AAFBI KYKBIKTBIK PETTeYAL SKeTiAAIpy OoFibIHIIA GipKATap YCHIHBICTAP KAPACTHIPBIAFAH, COHBIMEH KaTap
IPOKYPATypPaHbIH OKIACTTIKTEPiH KYLIEHTY, Kep yJackeAepiH Oepy paciMAepiHiH eceOi MeH alIBIKTHIFBIH
JKAKCAPTY, COHAQN-AK 6ay-6aKia MeH casDKail KYPBIABICBIHA aPHAAFAH XXaHAa HOPMATHUBTEPAL a3ipAey ycbl-
Holaaabl. Bya seprreyai Kasakcran Pecriy6ankacer Feiabiv sxoHe sxorapsl 6iaiM MUHHCTpAIriHig Feiabiv
KomuTeTi KapkpiaaHABIpAbI (TparT NeBR24993047).

Tyiiindi ce3dep: Kopwazan opmanvl Kopaay, IKOAOZUIABIK KYKbIKHIbIK MIPMIn, Jxep, JHep Y4acKec, sep
Kodexci, cep dayrapbl, ColOATIAAC HeMKOPAbIK,.

Epexenxpisbl P. A.pua.n. (PhD), m.o. aonmenra kadeappl mpaBa u HCTOpHH, (aKyAbTe-
Ta eCTeCTBO3HAHHMsI W TryMaHHTapHbiXx Hayk Ilbimkenrckmit Yumsepcurer (r. IlIbivkent,
Pecrry6anka Kasaxcran); Bexnmesa C.A. A.10.H., Ipodeccop, rAaBHBIH HAYYHBIA COTPYAHHK
IeHTPa KOOPAMHALUH HCCA€AOBAHHUIA M H3y4YeHHs NPOOAeM NPABOOXPAHHTEABHOM AESITEABHOCTH
Me>xBeAOMCTBEHHOTO HAyYHOI'O HCCACAOBATEAbCKOI0 MHCTHTYTa AKaAeMHH IPaBOOXPAHHTEAD-
HbIX opraHos npu [enepaabnoit mpokyparype (r. Kocmpi, Peciy6anka Kasaxcran); Bexesxkanos
A.H. poxrop PhD, acconunposannbiit npodeccop (AomeHT), 3aBeAyromuit Kageapoii IpaBoBbIX
aucounang, YKerbicycknit yausepcuter umenu U. YKancyryposa (r. Taapbikopran, Peciy6anka
Kasaxcran): IIpo6aeMHbIe BOIIPOCHI O6ecneueHns IPaBONOPSIAKA NP MPEAOCTABACHHH 3eMeAb-
HBIX Y9aCTKOB.

B AaHHO! Hay4HOH CTaThe aBTOPaMH PACCMATPUBAETCS AKTYaAbHblE IIPOOAEMHbIE BOIIPOCHI, CBS-
3aHHBIe C O0eCIIeyeHHeM IIPaBONOPSAKA IIPH IPEAOCTABACHHHU 3eMEABHBIX YYacTKOB. MccaepoBaHue
SIBASIETCSI aKTYaABHOM, YIUTHIBASI 9TO CPepa 3eMEABHBIX OTHOIIEHHU, O4eHb YaCTO CTAHOBHUTCS 00BEKTOM
KOPPYILIMOHHBIX CXeM U HapyIIeHWI [PaB IPAXAAH U COOCTBEHHHUKOB. ABTOPBI TakXKe OTMETHAHM, YTO
CYLJECTBYIOLIMI MEXaHU3M [PEAOCTABACHHUSI 3€MEABHBIX YYACTKOB YaCTO CIOCOOCTBYeT BO3HHKHOBeE-
HUIO KOPPYILHOHHBIX CXeM M 3AOYIIOTPEOAEHHUIT YTO IIOATBEPXKAAETCS CTATHCTUYECKUMH AQHHBIMH U
IPaKTHYeCKUMHU IpHMepaMu. B yacTHOCTH, ABOMHOI pBIHOK IIPaB Ha 36MAIO, KOTOPBIH IIO3BOASIET OAHO-
BpPEMEHHO IIPOAABATh M CAABATh B apEHAY 3eMeAbHbIe YYaCTKM, CO3AAeT BO3MOXKHOCTH AASL CIIEKYASIITHIA
U He3aKOHHOTO oborameHus. Takke aBTOPHI YACAHAH 0CO60e BHIMaHIE BOIPOCAM [EPePACIIPeAeACHIIS
IIOAHOMOYHI MEXAY I'OCYAAQPCTBEHHBIMH OpPraHAMH, KOTOpble HeCYT OTBECTBEHHOCTb 3a yIpaBACHHE
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3eMeAbHbIM GOHAOM, K TOMY, KaK 3TO BAUSET Ha IIPO3PAYHOCTD U CIIPABEAAMBOCTD IIPOLIECCca IPEAOCTaB-
AenMsa 3eMAU. IIpoBepeH aHAAM3 MPAKTHKKM NPUMEHEHMS HOPM 3aKOHOAATEAbCTBA U OTMEUEHO KaKue
BbIIBAEHbI HapyIreHust. [Ay6oxuit i BceCTOpOHHHUI aHAAN3 HOPMATHBHO-IIPAaBOBOI 6a3bl, peryAHpyoIeit
HOPSIAOK TIPEAOCTABACHMS 3€MEABHBIX YYACTKOB, a TAKXKe BBLIBASIOTCS IPOOEAB U IIPOTUBOpEYNs B
3aKOHOAATEAbCTBE. B AaHHOM Hay4HOI CTaThe TaKKe paCCMOTPEHbI CYIIeCTBYIONKe MeXaHH3Mbl 3aIUThI
IIPaB IPa’XAaH U IIPEAAOIXKEHBIE PSIA PEKOMEHAALMI IO COBEPIIEHCTBOBAaHMIO IPaBOBOTO PEryAUPOBAHHUS
B AQHHO# o6aacTu Taioke IPeAAAraeTcs YCUAMTb IIOAHOMOYMS IIPOKYPATYPBI, YAYULIUTb y4eT U IPO-
3PaYHOCTD MPOLIEAYP HPEAOCTABACHHS 3eMEABHDIX YYACTKOB,  TAKOKe Pa3pabOTaTh HOBble HOPMATHBBI
AASL CAAOBOACTBA U AQUHOTO CTPOMTEABCTBA. AaHHOe HccAepOBaHUe puHaHCHpyeTcss KomureroM Haykn
MunucTepcTBa Hayku U Bbicmiero obpasosanust Pecrry6anku Kasaxcran (Tpant No. BR24993047).

Karouesvte crosa: oxpana okpyxcarouweti cpedvl, IKor02uteckuti npagonopsiok, 3emas, 3eMeAbHbill yua-
CIMOK, 3eMeAbHbITL KOOEKC, 3eMeAbHbLE CHOPbL, KOPPYNYUS.
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M.C.TPHH,
AOKTOP TIpaBa, mpodeccop npasa William & Mary School of Law (r. Yuabsmc6ypr, CIIIA)
E-mail: msgre2@wm.edu

B py6puke «IlepeBoAbI paGOT BBIAQIOLIMXCS YYEHBIX> ITyOAMKYeTCs IIepeBOA CTaTbl «/AOruKa u
IPaBOBOI1 peaan3m> mpodeccopa Maitkaa I'puna. [TepeBoA ¢ QHIAUIICKOTO s3bIKa BHIIIOAHEH AOKTOPOM
dmrocopckux Hayk, Associate Professor Maqsut Narikbayev University A.B. AMAUKHHBIM C COrAacHs
aBTOpa U M3AATeAbCTBA 110 u3panuio Dieter Krimphove & Florian Simon (eds.), Research Handbook in Law
and Logic pp. 81-94 (Duncker & Humblot 2017).

Maiika Crusen I'pHH — aMepHKAaHCKUIl yYeHBIA-FOPUCT, U3BECTHBII CIIELJMAANCT B 06AacTH $puAO-
coduu mpasa, UCTOPUU IIPaBa U TEOPUM IPaBa. ABTOP MHOXECTBA PabOT, MOCBSINEHHbIX IPABOBOMY
PeaAn3My, METOAOAOTHH IIPaBa M TOAKOBAHHIO IIPABOBBIX HOPM, B TOM umcAe crareil Legal Realism as
Theory of Law (200S), Leiter on the Legal Realists (2011), a Taxoxe xuur Nietzsche and the Transcendental
Tradition (2002) u The Philosophical Foundations of Private International Law (8 coasropctse, 2024). B
€ro Hay4HbIX Ty 6AMKALUAX 06CYXKAAIOTCS BOIPOCH Ppraocoduu mpasa (B yactHOCTH, crarbu Hans Kelsen
and the Logic of Legal Systems (2003), Dworkin's Fallacy, or What the Philosophy of Language Can’t Teach
Us About the Law, On Hart's Category Mistake (2013), A Puzzle about Harts Theory of Internal Legal
Statements (2017) u Hans Kelsen's Non-Reductive Positivism (2021)), a Takske aBTopckoro mnpasa (crarbs
Copyrighting Facts (2003)) u xoucrurynnonsoro npasa (crarsst Why Protect Private Arms Possession?
Nine Theories of the Second Amendment (2008)).

«JKu3Hp npaBa 6bIAa He AOTHIKOH, @ OIIBITOM > [1, P 1].

AMepUKaHCKHe peaAucTsl, Takue kak OauBep YaHaear XOAMC, YIOMSHYTBIN BBIIIE, CIUTAAH, ITO
OIIOpa MCKAIOYHTEABHO HA AOTHKY B IOPUAMMECKOM PACCYXXAEHHUH sIBAsieTCS ommnb04HOM. OHI KPUTHKO-
BaAM CBOMX COBPEMEHHHKOB-TPAAULIMOHAAMCTOB (KOTOprX OHH H30eraAd Ha3bIBaTh YHUUIKUTEABHBIM
TEPMHUHOM «ME€XaHUYECKHE FOPHCTHI> [2 5 3] ), YTBEPXXKAAs], YTO Te IIOAAABAAKCD STON omubke. OpAHAKO 3TO
BIIeYaTA€HHE MOXKeT 6bITh 0OMaH4MBbIM. Ha caMoM aeae OmMOKH, KOTOpBIe PEaAUCTbI IPUMUCHIBAAU TPa-
AHLFIOHAANCTaM, He KaCAAVCH UCKAIOUUTEABHO 3aBUCUMOCTH OT AOTUKH. VIX MCTOYHUKY OBIAM APYTHMHL.

I. Aornka

PaccMoTpuM caeayromuit cuarorusm 4, 40b24-26]:

1. Boabmrag noceiaka: Bee Aroan cMepTHBL

2. Maaas nmoceiaka: CokpaT — deAoBeK.

3. 3akarouenue: COKpaT cMepTeH.

ITO yMO3aKAIOUEHHE AOTHIeCKU KOPPEKTHO II0 ABYM IIPUYHHAM.

Bo-1epBbIX, OHO COXpaHseT HCTUHHOCTD C HEOOXOAMMOCTBIO: He CYIeCTBYeT BO3MOXKHOTO MHPa, B
xoTopom yTBepxaenus (1) u (2) 6p1an 651 UCTHHHEBIMHE, 2 (3) — AOKHBIM.

Bo-BTOpBIX, yBepEHHOCTD B €T0 UCTHHHOCTH He TpeOyeT 3HAHUS 3HaYeHHI Bcex cAoB. Hampumep, He
06513aTeAPHO IIOHUMATh, YTO O3HAYAIOT «AIOAM> MAM «CMEPTHbI>, HAU 3HaTh, KeM 6b1A Cokpar. VHbiMu
CAOBaMH, BCe YMO3AKAOYEHHS TOH 5Ke pOPMbI COXPAHSIIOT HCTHHHOCTD C HEOOXOAUMOCTBIO:

© M. I'pun, 2025
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 boabmas moceiaka: Bee X cyTs Y.

o Maaas moceiaka: a — ato X.

« 3akArouyenre: a — 9710 Y.

Takast CTpyKTypa rapaHTHPYeT, YTO €CAU IIOCBIAKU MCTHHHbI, TO 3aKAIOUEHHE HE MOXKET OBITh AOXK-
HbIM — He3aBHCHMO OT KOHKPETHOTO copepkaHust TepMuHOB X, Y 1 06bexra a.

TpeboBanne $poOpMaABHOCTH IIOMOTaeT OTAMYATh AOTMYECKH BAAMAHbIE BHIBOABI OT APYTHX yMO3a-
KAIOUEHHIT, KOTOPBIe COXPAHSIOT HCTUHHOCTS IO HeobxopnmocTu. Hanpumep:

« ITocpiaka: CrakaH, KOTOpbIi Aep>KUT Opes, HATIOAHEH BOAOH.

« 3akarouenue: CrakaH, koTopbii aepxut Opep, Hamoanen H,O.

XoTs He CyIecTByeT BO3MOXKHOI'O MUPa, B KOTOpPOM cTakaH Dpepa HAIIOAHEH BOAOM, HO He COACPXKUT
H,O0, aTo ymo3akaroueHHe He SIBAIETCS AOTHIeCKH BAAUAHBIM. I IpIdrHa B TOM, 4TO BBIBOABI C aHAAOTHY-
HOI pOpMOI1 He 005I3aTEABHO COXPAHSIOT HCTHHHOCTD. DOpMa 9TOr0 yMO3aKAIOUEHHUSI BBITASIAUIT TaK:

« ITochiaka: a siBasteTcs X.

o 3akArOuYeHwe: a IBASIETCS Y.

ITpumep yMO3aKAIOUEHHSA C TAKOH 5Ke pOPMOH, KOTOpOe He COXpaHsIeT HCTHHHOCTb:

« ITocekiaka: Axo — Texaceir.

« 3akarouenne: Axxo — pecrrybAHKaHer].

DopMaABHOCTD AOTHYECKH BAAUAHBIX BHIBOAOB OOBSICHSET UX KAIOUEBYIO OCOOEHHOCTb: OHH MOLYT
6BITH TOAYYeHbI ampuopH (TO ecTh 6e3 OOpbI Ha SMIMPUYECKUEe AOKa3aTeAbCcTBa). Hampumep, Mbl MoxeM
3HATh, YTO YTBEP>KACHHE «a SBASeTCS Y>» MCTUHHO, €CAM UCTUHHBI TOCHIAKU «Bce X cyTh Y>» 1 «a saBAs-
ercs X>», — M BCé 3TO 6€3 SAMIIUPUIECKOTO MCCACAOBAHMS IIPUPOADI 8, X uAM Y.

II. IIpaBoBoO¥ HppanOHAAH3M?

IToBTOpUM: OTAMYUTEABHBIMH XapaKTePUCTUKAMU AOTHYECKU BAAUAHOTO YMO3AKAIOUEHM S ABASIOTCS
HeOOXOAMMAsSI COXPAHHOCTD HCTHHDI, OPMAABHOCTD U IIO3HABAEMOCTD ANpPUopu.

ITpumep I0pHUAITIECKOTO YMO3aKAIOUeHHUS, $OPMAABHO AHAAOTUIHOTO HalleMy CHAAOTH3MY:

(413 Boabmrag mockiaka: Bee ycTHbIe coraameHus o Mpopake 3eMAU He UMEIOT IOPUAMYECKOM CHABL

(5) Masas nocbiaka: Coraamenre Mexxay CMHTOM H A\XKOHCOM — 3TO YCTHOE COTAQIIEHHUE O MPo-
AQKE 3EMAHL.

(6) 3akarouenne: Coraamenne mexay CMUTOM M AXKOHCOM He MMeeT FOPUAYECKOI CHABL.

OTO yMO3aKAIOUeHHe TaKKe, KA3aA0Ch Obl, COXpAHseT UCTUHY C HeOOXOAUMOCTBIO. Bo Bcex BO3MOXK-
HBIX MUpaX, TAe BCe YCTHbIE COTAANIEHMsS O MPOAAKE 3eMAU HeACHCTBHTEABHBI, coraamenne CMuUTa u
APKOHCa ITOATIAAQ€T ITOA 3Ty KATETOPHIO, @ 3aKAIOUEHIE O €0 HEACHCTBUTEABHOCTH HeN30eXXHO UCTHHHO
[S]. Boaee TOro, MBI MOKeM 3HATh 3TO 6€3 3HAHMUS TOTO, YTO TAKOE «YCTHOE COTAALIEHHE O IPOAAKE 3EM-
AM> UAU «HEeASHCTBUTEABHDII >, HAU Oe3 3HAHIS IIPEAMETa «COTAalIeHus MexAy CMUTOM 1 AXKOHCOM>.
TakuM 06pa3soM, KOPPEKTHOCTb BHIBOAA IIO3HAETCS AIIPHOPH, AO KAKOTO-AHOO IMITHPUYECKOTO OIIBITA.

TeM He MeHee PeaANCTHI YaCTO KPUTHKYIOT IOAOGHbIE CHAAOTHCTHYECKHE METOADL B ITpase [ 6, p. 477;
7,p- 69,71, 101]. OpoHK XapaKTepU3yeT KPUTHKYEMbIil CTHAb PACCY>KACHHIL CACAYIOIMM 06pasoM:

«3JTa TeOpUst MOXeET OBITh IPy6O CHMBOAMBHPOBAHA CACAYIOLIUM 00Pa3oM: eCAU Mbl Ha30BeM IIpa-
BuAO R, ¢axrer F, a pemenne D, o RxF=D. Kasaaocp 6b1, OHa rapaHTHpyeT HaM, 9YTO €CAM MbI 3HAEM
npasuao R cyabu u gaxrer F, MbI MOXXeM KpUTHYECKH IIPOaHAAUSHPOBATh ero pemenue D. Mbl MoxxeM He
coraacutbes ¢ ero pemenneM D, motomy uto cantaeM (1) 4to ero F HeBepHbI (TO ecTb ero H3A0KeHHe
¢pakroB 01111/160‘11{0;, (2) uto mpaBmao R, KOTOpOE OH MCIIOAB30BaA, IBASETCS HenoaxoasmuM R, nau (3)
YTO OH HeMPAaBHABHO IPUMEHHUA IIPaBUAbHOE R K pakTam, KOTOpble OH IIPaBHABHO yCTaHOBHUA (TO ecTb OH
AOTycTHA OmuU6KY B AoruKe) [8, p. 922].

TpaAMIMOHAANCTDI, KaK YTBEPXKAAAU PEAAKCTHI, OIMUOOYHO PACCMATPUBAAU CyAeOHOE pasbupareAn-
CTBO KaK COCTOSIIIEe U3 TAKUX «IHUCTO AOTHIECKHX BEIBOAOB> [ 6, p. 477].

KonedHo, IpoCcTO IIOTOMY, YTO IOPUAMYECKOE PACCYKACHHE KK IICHXOAOTHYECKHUH PaKT He COOTBeT-
CTByeT AOTHKe, He O3HauaeT, OyATO 9TO IPABUABHO, YTO OHO He COOTBeTCTByeT Aoruke. Ho peaancrsi,
OYEeBHMAHO, IMEAH BBHAY KAaK HOPMATHBHYIO, TAK M OIMCATEeAbHYIO TOYKH 3penus |9, p. 10]. Kaxercs,
YTO OHM CUMTAAM, YTO TPAAULHOHAANCTHI OUUOAAUCH, HACTANBAS HA COOAIOACHHIHU AOTHYECKUX HOPM IIPH
IOPUAMIECKOM PACCYKACHHM.
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OpHMM U3 CII0CO60B HHTePIIPETALMHU ITHX YTBEP>KACHHUI SBASETCS TO, YTO PEAAUCTDI [TOAATAAH, YTO
He0OXOAMMBIe Ka4eCTBa AOTHIECKH OOOCHOBAHHOTO BRIBOAA — €TI0 HEOOXOAMMOCTD, $OPMAABHOCTD U
aNPUOPHOCTb — He MPUMEHSIOTCS K FOPUAMYECKOMY PacCyXAEHHIO, Kak BbiBoa (6) u3 (4) u (S). He rax,
410 (6) BepHO BO BCeX BO3MOXKHBIX MUpax, rae (4) u (S) BepHsl CymecTByeT XOTs 651 OAUH BO3MOYXHDII
MHp, B KOTOPOM coraameHre Mexxay CMUTOM 1 AJKOHCOM SIBASIETCSI 005I3aTEABHBIM, AQXKe €CAH B 9TOM
MHpe BCe YCTHbIE COTAAIIEHMUS O IPOAAXKE 3eMAU HeOOsI3aTeAbHbI, a coraaieHre Mesxxay CMUTOM i AKOH-
COM SIBASIETCSI yCTHBIM COTAQIIEHHEM O IIPOAAXKE 3eMAH. UTOBDI OTIpeAeANTb, CACAYET AM BRIBOAUTD (6) u3
(4) 1 (5), cya AoAKeH 06PATUTBCS K COACPKAHHIO IPEAAOXKEHHIL, & 9TO 3HAIHT, 4TO BHIBOA HE MOXKET OBITD
MIOAYYEH paHee OIBITa.

Ecau Taxoit AeHICTBUTEABHO OblAQ IIO3ULUS PEAAKCTOB, HX MOXHO OBIAO OBI CIIPABEAAMBO HA3BaTh
IOPUAUYECKUMH uppayuonasucmamu. V1 AefiCTBUTEABHO, peaANCTOB OOBHHSAN B MPPAlHOHAAH3ME HX
coBpemenHuku [ 10, p. 177-182; 11, p. 443-447 ]. Ho BO3SMOXHDI 1 60Aee 6AQTr0CKAOHHbIE HHTEPIIPEeTALUA.

I11. ITpaBoBasi HEONPEAEAEHHOCTD

HHOTA2 OYEBUAHO, YTO PEAAMCTBI KPUTHKYIOT He BbiBoA (6) us (4) u (S), a mpunarne 6oabmioit
nocoiaku (4). Yoatep Yunep Kyk ocob6eHHO SCHO $OpPMYAHpPYET 3Ty MBICA:

«[K]ax 651 He 6blAa BeANKA BUAUMOCTD 9HCTO ACAYKTHBHOTO PAcCyXXACHHS, PeaAbHOE pelleHre B
CAyuae C HOBbIMU 9A€MEHTAMHU 3aKAIOYAETCs B IIePEOIIPEACACHIH CPEAHEr0 TePMUHA OOABLION M MAAOH
IIOCBIAOK CHAAOTH3MA; TO €CTb B KOHCHPYUPOBAHUU UAU CO30aHUL NOCLIAOK OAS KOHKPEMHO20 CAY4Asl, KOTO-
pble He cymecTBoBaAM 3apaHee. POPMyAHPOBKA IOCBHIAOK AAYKTHBHOIO CHAAOTH3MA, TAKMM 00pasoM,
HpeACTaBASIeT COOOI N3AOXKEHHUE BRIBOAQ, AOCTUTHYTOTO Ha MHBIX OCHOBAHUSX, & He PEAAbHYIO IIPUIUHY
pemenust. Kak TOABKO IIOCBIAKH CKOHCTPYHPOBAHbI, BBIBOA HEM36eXHO caeayeT> [12,p. 43].

Kyx He oTpuIIaeT, YTO eCAM BCe YCTHBIE COTAAIIEHHS O IPOAAXKE 3eMAU He IMEIOT CHABI, @ COTAAIIeHHe
Mexxpy CMUTOM B AXKOHCOM SBASIETCS YCTHBIM COTAAIIEHHEM O IMPOAAXKE 38MAH, TO AOTHYECKH CAEAYeT,
4TO coraamenue MexaAy Cmurom u A)koHCOM He mmeeT cHAbL Kak oH oTMeuaeT: «Kak TOABKO MOCHIAKH
CKOHCTPYHMPOBAHBI, BBIBOA HEHM30DEXHO cAeAyeT>. Bompoc 3akArouaeTcsi B IPUHATUM IIOCBIAKH, YTO BCe
YCTHBIE COTAQIIEHHS O IMPOAAKE 3MAU He UMEIOT CHABL JTa IMOCHIAKA, II0 €r0 MHEHHIO, CO3AAETCS nocAe
IPHHATHS BbIBOAA HA HHBIX OCHOBAHMSIX.

Takoe mpouTeHue 06BSICHET, IOYEMY CKEIITHIIU3M PEAANCTOB B OTHOIIEHUI AOTHKH B OPUAMYECKIX
PacCy>KAHHUSX OBIA HAITPABAEH IIPEXAE BCETO Ha CHAAOTH3MBI C KATETOPHUYECKHMU OOABIIMMH IIOCHIAKA-
mu, TakuMH Kak (4). TpyAHO HailTH HENPUATHE APYTHX AOTHYECKHX OrpPaHMYEeHHIl, HAallpuMep, 3aKoHa
HEMPOTUBOPEYHS], XOTS AETKO NIOKa3aTh, YTO OTKa3 oT npuHsTys (6) npu npustun (4) u (S) Hapymaer
10T 3aK0H. [Ipo6AeMa 3aKAIO9AAACH HE B CAMOFT AOTHIKE, B TIOCHIAKAX Hartopobue (4).

Kyx onucbiBaeT npo6aeMy Kak AOTIyLjeHHe CyIeCTBOBaHHUS IPaBOBOit HOpMbI (4) B YCAOBHUSAX, KOTAQ
3aKOH PAIMOHAABHO HeonpedeiéH — TO eCThb CYILIeCTBYIOIIYe [IPABOBble MATePHAABI (CTATyTbl, KOHCTHU-
TYLIMOHHbIe IOAOXKEHH ], CyAeGHbIE IPelleAeHTbI) He 060CHOBBIBAIOT KOHKpPeTHOe pemenue [9, p. 9-12].
TTochiaka (4) «co3AQETCA»> AAS CAYYAEB C «HOBBIMU 9A€MEHTaMH >, He PEIyAUPYeMBIMH CYILeCTBYIOIIM
npaBoM. Takum 06pa3doM, KPUTHKA PEaAUCTaMI CHAAOTHUCTUYECKUX PACCYKAEHHI CBsA3aHA C OTKA30M
IPHU3HATh MACIITA0 [PABOBOI HeOHpeAeASHHOCTH. XOTS HIKAKOe KOHKPETHOE PellleHIe He CACAYeT U3
CylecTByomero npasa (3aCTaBAsLs CyAbIO OITMPAThCs HA BHEIPABOBbIe COOOPaXkeH ), TPAAHIIMOHAAUCT-
CKHIL CYABSI, TIPUHSB PellleHIe Ha OCHOBE 9TUX COOOPaXKeH I, TOCTPAKTYM 0OOCHOBBIBAET €0 CCHIAKOF Ha
HOpMy T (4). AAS MHOTHX peaAHCTOB BHETIPABOBbIMU PaKTOPaMu GbIAM MOPAAb M MOPAABHO PEAEBAHT-
Hble conmaabHble $akTol [ 12, p. 45]. Opnaxo Apyrue, Hanpumep Axepom Opask u Axosed Xaruecow,
YKa3blBaAH Ha 6oAee MAMOCHHKPA3UdeCKHe SAEMEHTBl — <«HHTYMTHBHBIE AOTAAKH> CyAeil [7, p. 112;
13]. B3rasiAbl peaAuCTOB Ha IPABOBYIO HEOIPEACAEHHOCTD OOBACHSIOT UX KPHTUKY CHAAOTHCTHYECKUX
paccyxaenuit. OHH [TOAATaAH, 9TO IPABO OOAee HEOLIPEAEASHHO, YeM IIPEAIIOAATAAY TPAAULIUOHAAUCTEL.
HeonpeaeAéHHOCTD BO3HMKAAA HE TOABKO U3-3a HESICHOCTH M ABYCMBICAEHHOCTH s3bIKa [ 14, p. 124-135],
HO M M3-32 KOHKYPEHIMM KaHOHOB HHTEpPIIPeTAIliH, KOTOPhIE AQXKe IPHU IPUMEHEHUH K OAHO3HAYHbIM
TEKCTaM AABAAM PasHble TPAKTOBKH [15; 7, p. 74-76]. \OTIOAHHTEABHYIO CAOKHOCTD CO3AABAAO PACXOXK-
ACHHE MEKAY <IPABOM B ACHICTBUM > ( peaAbHBIMH CTAHAAPTAMHE CYAH) M «6yMasKHbIMU HOPMaMHU >, HAU
npaBoM B KHHrax [ 16]. B Toit Mepe, B KaKko#l IPaBO CYIECTBYeT B CHAY €T0 GaKTHIECKOTO PHMeHEeHHs
CYADBSIMH U APYTHMHU AOAKHOCTHBIMU AMIIAMH, IIPABO B AEFICTBHY, a He OYMasKHBIE [IPABHAQ, HECOMHEHHO,
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sBAsoTcs ipaBoM [ 17, p. 1935]. Kaxumu 651 TOYHBIME 1 HEABYCMBICACHHBIMH HH 6bIAN GyMaskHbIE IIpa-
BHAQ, AEHICTBYIOIIee IIPABO BCE PABHO MOXKET OBITh HEOIPEAECACHHBIM.

OAHAKO PEaAVCTHI He YTBEPKAAAH 2406aA6HY10 HEOTPEACAEHHOCTD IPaBa BO BCexX cAydasx |9, p. 19,
77; 18]. Kasaaoch 6bl, B ONpeAeACHHDIX CHTYaLMsAX CHAAOTHCTHIECKHE PACCY>KASHHUS yMeCTHBL TeM He
MeHee PeaAMCTbl YaCTO MOAYEPKUBAAH, YTO CYABI HE MOTYT IPUHKMMATD pellleHus Ha OCHOBEe CHAAOTH3MOB
HU B 0pAHOM peae. Kax mucaa @pank: «Cyabs, ompeaeasist IPaBo IO AEAY, AOAKEH BBIOMPATh M OTOUPATE,
¥ IIPAaKTUMECKU HeBO3MOXKHO OTPAHMYHTh AMANa3oH ero Bbibopa» [7, p. 149]. Ota HensbexxHas AUCKpe-
LJMOHHOCTD, [0 €0 MHEHHIO, COXPAHSETCS AAKe TIPH OTCYTCTBUU TAOGAABHOI HEOTIPeAeASHHOCTH [ 7, .
399]. Ho ecan npudmHa He B TAOGaABHOI HEOTIPEACACHHOCTH, TO B 4eM JKe?

IV. IIpaBoBO# NapTHKYASIPH3M

Apyroe o0bsicHeHHe — IPaBOBOI MAPTUKYASIPU3M. MOpPaAbHBIN MAPTUKYASIPH3M, IPybo roBops,
OTBepraeT TOUKY 3peHHsI, COTAACHO KOTOPOH IPaBUABHOE MOPAABHOE PaCCY>KAEHHE COCTOUT B IIPUMeHe-
HUH a6COAIOTHBIX MOPAABHBIX IIPHHIJUIIOB, B COOTBETCTBHHU C KOTOPBIMH BCE AEHCTBUS OIPEACACHHOTO
THIA UMEIOT ONPeAEAEHHYI0 MOPAAbHYIO 3HAYMMOCTb (06513aTeAbHYIO, PaspelIEHHYI0 HAU 3arpeléH-
Hy10). [IpuMepoM Takoro abCOAIOTHOTO MOPAABHOTO MPUHIJUIIA MOKET CAY’KUTb MPUHIHT, COTAACHO
KOTOPOMY BCe OOEIjaHusT AOAKHBI BBIIIOAHSTHCS. Takue aOCOAIOTHBIE MOPAAbHBIE IIPHHIIUIIBI MOXHO
HA3BaTb MopabHoimu npasuramu [19; 20].

OO6paTuTe BHUMAHME, YTO MOPAABHbIN IIAPTUKYASPU3M He CAEAyeT U3 TOTOo $aKTa, YTO MOPAAbHbIE
[paBUAA UMEIOT HMCKAIOYeHHs, Hampumep, Koraa Cmury, obemasureMy oTBe3TH AJKOHCa B 300mapK,
MOPAABHO paspelleHo HapYLIUTh CBOE O0eljaHe, IOTOMY YTO eI0 OOAbHASI MATh AOAXKHA ITOMTH B GOAB-
HuLy. ECAM HCKAIOUEHVSI OTPaHUYEHBI 10 YHCAY U CAaMU IO cefbe MOAOOHBI [IPaBUAAM — B TOM CMBICAE,
4TO BCe AGHCTBISI, JAOBAETBOPSIOIIIE KPUTEPHSIM, HA OCHOBE KOTOPbIX COOPMYAHPOBAHO UCKAIOYEHHE,
AEHCTBUTEABHO OCBOOOXXAAIOTCSI OT IIPABHAA — TO HEIPHMEHMMOCTb 3THX MCKAIOYEHUI MOXET ObITh
IPOCTO BKAIOYEHA B IIPABUAO. MOPaABHBIN MAPTUKYASIPHCT AOAKEH YTBEPXKAATD, YTO CIIOCOO, KOTOPHIM
MOpaAbHbIE COOOPAKEHIST 0OBEANHSIOTCS AASL OTIPEACACHISI MOPAABHON 3HAYHMOCTH AEHCTBUS, C HE06-
XOAMMOCNM. KOHTEKCTYaAeH U HHAUBHUAYAA€H, He AOITYCKasl HUKAKUX MOPAABHBIX ITPABHA.

Ecav Tak, TO MOpaABHBII AP TUKYASPUCT GYAET OTPHLIATD, YTO OIPEAEAEHIE MOPAABHOM 3HAYMMOCTH
AHCTBUS SIBASIETCSI BOIIPOCOM CHAAOTHCTHYECKOTO PACCYKAECHUS CACAYIOIIETO THIIA:

Boabmas nocriaka: Bee obemannbie peficTBrs (K KOTOPBIM HCKAIOYEHHUS el-en He MPUMeEHSIOTCS)
MOPAABHO 00SI3aTEABHbL

Mesnsmas moceiaka: Aeficrue CMura o ormpaske AKOHCA B 300IAPK SBASIETCS OOELIaHHBIM Aeil-
crTBreM (K KOTOPOMY UCKAIOYeHHS e1-en He PUMEHSIOTCA).

BriBoa: AeiicrBre CMuTa 1o oTIpaBke AJKOHCa B 300IIAPK MOPAABHO 005I3aTEABHO.

O6paTuTe BHUMAHHE, YTO MOPAABHBII [IAPTUKYASPUCT MOXKET OTPHULIATh, YTO MOPAABHOE PacCyXKAe-
HYe SIBASIETCSI CHAAOTHUCTHYECKHM, IIPY 9TOM HACTaUBasi HA TOM, YTO MOPAAb PAYUOHAAbHO onpedeeHd, B
TOM CMBICA€, YTO MOPAABbHbIE COOOPAXKEHIS IIOAHOCTBIO OIIPEAEASIOT MOPAABHYIO 3HAYUMOCTh AI06OTO
AEHCTBHS.

AHAAOTHYHO, NpAsosoil TTAPTHKYASIPUCT YTBEPXKAACT, YTO AQ’Ke KOTAQ 3aKOH PAIlMOHAABHO OIIpe-
AeA€H, IIyTh K YHHUKAABHOMY PeIIeHUI0, peKOMEHAYEMOMY 3aKOHOM, HHUKOTAQ He SIBASIETCSI BOIIPOCOM
IpUMeHeHHs I0PUANYECKHUX MPaBHUA K $pakTaM. XOTs IOPHAMYECKHe MaTePHUAABL 4aCTO GOPMYAUPYIOTCS
KaK [IPaBHAQ, CII0CO06, KOTOPHIM IOPUAMIECKHE COOOPAXKEHIUS 0OBEAHHSIIOTCS AASI OLIPEACACHUS PEeLeHHUsI
CyAQ, HEOOXOAUMO KOHTEKCTyaAeH U HHAMBHAyaAeH. AaKe B IPOCTBIX CAYYasiX IPOUCXOAUT OAAAHCH-
pOBaHHe IOPUAMIECKUX COOOPaXKEHHI, XOTSI OAAAHC CHABHO CMEIIEH B II0AB3Y OAHOTO pelneHus. Takum
00pa3oM, IOPHANIECKOE PACCYKACHUE He MOXET OBITh CHAAOTHCTIYECKHM II0 CBOEH IIPUPOAE.

Tema mapTUKyAsIpU3Ma OYEBUAHA B HEKOTOPBIX paboTax peaancToB. UyBCTBUTEABHOCTH K KOHTEKCTY,
YTBEPXKAQIOT OHU, HEOOXOAMA AASI OTIPEAECAEHMS TOTO, KaK [IPABO OIIPeAEAsIeT Pe3yAbTaT B aeae. [ToHnMa-
eMasi TAKMM 00Pa3oM, X KPUTHKA CHAAOTHCTUYECKOTO PACCYKACHUS OYAET COBMECTHMA C TeM, 4TO IIPaBO
PAIIHOHAABHO OIPEAEACHO.

ITapTHKYASpU3M MOXeT OOBSCHUTH, Hampumep, modeMy OpaHK yTBepxkAdaeT, 4TO CcyaeOHOe
pa3bupaTeAbCTBO BCErAd BKAIOYAET B Ce0Sl «HMHAMBHAYAAM3ALUIO>» B AOIMOAHEHHE K <«AHUCKDELUM>.
WHAUBHAYaAU3aLIHs, BEPOSTHO, OTHOCUTCSI K KOHTEKCTYAAH3HPOBAHHOMY CYXXAEHHIO O TOM, KaK 3aKOH
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ompeaeAsieT pe3yAbTaT aeAd. OTHCBIBas 3TO CY>KAGHHE KaK <UHmMyuyuo>, OpaHk, BO3MOXKHO, He UMeA B
BHAY, YTO OHO SIBASIETCSI IIPOAYKTOM AMMHOCTH UAH IPUxOTH [ 21]. OH MOT UMETb B BHAY, 4TO TaKOE 3aKAIO-
JeHIe HECMOTPSL Ha TO, YTO OHO IOPHAMYECKH OOOCHOBAHO, HE MOXET OBITh OOBSICHEHO [IPHMEHEHHEM
IopuAMYecKux mpaBua K ¢pakTaM. Kak yrBepsxpas Opank: «IlockoAbKy cyabst Ha cyae He 3aHHMAeTCS
MIOAHOCTbIO AOTHYECKHM IIPEATIPUSITHEM, TIOIBITKA BTUCHYTD €TI0 «HHTYHUIIHIO >, eT0 0e3MOABHYIO PAIjHo-
HAABHOCTD, B AOTHYECKYIO BepOaAbHYI0 GOPMY AOAKHA UCKA3UTH e€, AoepopmuposaTs. Ero Heomucyemas
HHTYHIMS He MOXET OBITh IOAHOCTBIO BBIPAKEHA CAOBAMH. ECTh HeyAOBHMbIe HIOAHCHI, He BBIpAXKaeMble
caoBamu> [ 8, p. 932-933].

OpoHK OIMCHIBaeT MHTYULHIO KaK OE3MOABHYIO PAyUOHAALHOCHG — ITO MPOLIECC IOPHANIECKOTO
paccyxaeHns, a He npuxorb. Cyabss Axo3ed XaTuecOH TaloKe IIPEAIIOAATAeT, YTO MHTYULUS — 3TO
HeoIiCyeMoe KOHTEKCTYaAbHOe IMOHMMAHHUE TOTO, KaK IOPUAMYECKIE MATePUAABl PAIJMOHAABHO PeKO-
MEHAYIOT pellleHUe, yIUThIBas GaKThl AeAd:

«S1, mocae TOro Kak 0603peB BCe AOCTYIIHbIE MATEPHAABL, KOTOPBIE 5T MOT'Y HCIIOAB30BATh, U AOASKHBIM
00pa3oM PasMBILIASI HaA HEMH, AQIO BOAIO CBO€#T paHTA3HH U PA3MBIIIASIT HAA ACAOM, KAY IyBCTBA, HHTY-
HIIMH — TOTO MHTYUTHBHOTO BCIIA€CKA IIOHMMAHHS, KOTOPBIA CO3AAET UCKPY CBA3U MEXAY BOIIPOCOM U
pelleHreM, U B TOM MECTe, TAe ITyTh CaMblil TEMHBII AASL CYAEHICKHX HOT, OCBemaer myThb> [ 13, p. 21].

Kak u ropupmdeckasi HeolpeAeAEHHOCTD, [IPABOBOM MAPTUKYASIPU3M MOXET OOBSICHHUTh KPUTUKY
PeaAUCTOB CHAAOTHUCTHYECKOTO PACCY>KAECHHUS B IpaBe 0e3 IPUIHCHIBAHKS MM IOPHANYECKOTO UPpPAIH-
oHaauaMa. ITpobaema TPAAMITMOHAAUCTOB 3aKAKOYAAACH HE B TOM, YTO OHH ITOAATAAMCh HA AOTHKY IIPU
BbIHECEHHUH IIPUTOBOPOB, @ CKOPEee B TOM, YTO OHM OIIMOOYHO IPEATIOAATAAH, YTO FOPUAUYECKHUE BHIBOADL
CAEAYIOT U3 IOPUAMYECKHX TIPABHA, KaK, HarpuMep, (4), KOTAQ Ha CAMOM A€A€ OHHU CAGAYIOT U3 KOHTEKCTY-
AABHOTO IIPHMeHEHHs IOPHANYECKHX MATEPUAAOB K paKTaM AeAa.

OAHaKO HesICHO, CYUTAAM AH BCe IIPABOBbIE PEAAUCTHI, 4TO IOPHANYECKYE IPABUAA HEIIPUEMAEMbBI UAK
HEeBO3MOXHBI, €CAM OHHM HEAOCTAaTOYHO KOHKPEeTH3HPOBaHHI B cBoeil ¢popmyanposke. HexoToprie — B
vactHocTH, [epman Oaudanrt, Aeon I'pun u Kapa AreBeAArH — Ka3aAOCh ITOAATAAH, YTO IOPUAUYECKIIE
IIPaBHAA B XOPOIIO OMPEACAEHHBIX KOHTEKCTax (MAM munax cumyayuii) Bo3Moxss! [9, p. 21-24, 29-30,
109-111; 16, p. 755].

V. Cyae6HOe BepXOBEHCTBO

TpeTbs mpudMHA, MO KOTOPON PEAAMCTBHI OTBEPralOT CHAAOTHCTHUYECKOE PAaCcCyXKAeHHe B IIpase,
3aKAIOYAETCS B CyA€OHOM BepXOBEHCTBe — (aKTe, UTO pelleHHe CYAA SBASIETCS OOSI3aTEABHDBIM, €CAM
OHO He OyAeT OTMEHEHO IIO AITEAASIIIUH, AQXKE €CAH CYA HEIPABUABHO IPUMEHHA UAU HCTOAKOBAA 3aKOH
[18, p. 390-391, 408; 17, p. 1987-1993]. OTKa3 OT CHAAOTUCTHYECKOTO PACCYXKACHHS B IIPaBe MOXKET
BO3HUKHYTb BCAGACTBHE CAEAOBAHISI CyACOHOMY BEpXOBEHCTBY.

IpeanoaoxuM, uro CMUT 3aKAIOYHA YCTHOE COTAAIIeHHe o Ipoaake 3eMau Blackacre Asxoncy sa
100 000 pooArapOB. ASKOHC OTKA3bIBAETCSI BBIIOAHSATD YCAOBHS COTAQIIeHsT, 1 CMUT ITOAAQeT Ha HETO B CYA
3a HapylIeHHe KOHTpaKTa. EcAu Mbl IOHMMaeM BbIBOA HAmIEro IPUAMYECKOro cuarorusma («Coraame-
Hue MexxAy CMUTOM U AJKOHCOM He MOYeT GbITh HCIIOAHEHO> ) KaK 3asBACHHE O TOM, YTO EAUHCTBEHHO
AOITYCTHUMBIH IOPHAMYECKUH BEPAUKT B A€A€ — 3TO BEPAMKT B IIOAB3Y AKOHCA, TO BBIBOA MOXKHO CUUTATD
He CAeAYIONUM U3 AOTHYECKHUX IIOCBIAOK. Takoke AOITYCTHM CACAYIONTHI BHIBOA,:

Boasimas mocbiaka: Bee ycTHbIe coraaleHus o mpoaaxe 3eMAH He MOT'YT ObITb HCIIOAHEHBL.

Maaas noceiaka: Corasamenue Mexay CMUTOM B AXKOHCOM SBASIETCS YCTHBIM COTAQIIEHHEM O IIPO-
AQKE 3EMAHL.

BoiBoa: Bepauxr B moansy Cmuta (coraamenue Mexxpy CMUTOM 1 AYKOHCOM MOXeT GbITh HCIIOAHEHO).

IIpu TakoM TOAKOBaHUH NPHUBEPKEHHOCTb TPAAUIMOHAANCTOB CHAAOTHCTHYECKOMY PACCY>KACHUIO
OyAET Pe3yAbTATOM KX HECIIOCOOHOCTH IIPH3HATH AUCKPEIINIO, KOTOPYIO CyaebHOe BEpXOBEHCTBO AQeT
CYAbSIM IIPU BbIHECEHUH pelleHH .

B wacmnocmu, peaiucmos becnokour caabbiii cydebHbili KOHMPOAL — mom $axm, 4mo pewenue cyoa
(nanpumep, o mom, umo Axconc wecem omeemcmeennocmy neped Cmumom na cymmy 100 000 doarapos)
S6ASEMCS 0033aMeAbHbIM, HECMOMPS HA AOOble OUUOKU. B npasosvix cucmemax ¢ CUAbHbIM BEPXOBEHCINBOM
cy0ebHOil BAACMU, HANPOMUS, HE MOALKO peuierue Cy0a S6Asemcs 0033ameAvHbIM, HO U €20 MOAKOBAHUE
3aKOHA A6AS€MCS 0033aMEeAbHBIM OASL DOANCHOCHBIX AUY, NOMUMO PeUleHUs, 8 KOMOPOM ObiA0 0aHO maKoe
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moakosanue. Ars 00Cy#0eHUS PasAuHus mexcdy CAAOLIM U CUALHLIM BePX0BEHCMEOM CYOeOHOU BAACMU 6
KOHMEKCMeE Peaucimos.

ApryMeHT peaAuCTOB O TOM, YTO IOPHAMYECKAsT AUCKDPELHSI CAEAYeT U3 CYAeOHOIO BepXOBEHCTBA,
noAy4uA usBecTHyI0 Kputuky ['A.A. XapTa 3a HeCIIOCOOHOCTD PAa3AMYATD, SIBASETCS A PELIeHHEe CYAd
IODPHAMYECKH 00S3aTEABHBIM H COOAIOAAA AU CYA 3aKOH IIPY BHIHECEHHH CBOEro pemenws [ 14, p. 141-146].
Bes aToro pasanuus, mo MHeHHIO XapTa, Mbl He MOXeM IIOHSTb, KaK CYA, BRIHOCSIIUI 0053aTeAbHOE pelile-
HU€, MOXET TeM He MeHee ObITb PACKPUTHUKOBAH 32 IOPHAMYECKYIO OIINOKY.

OAHAKO AASI HANIKX IjeAell AOCTATOYHO OTMETHTD, UYTO AQKE €CAU APryMeHT PEeaAUucTOB OBIA Obl
YCIIELIHBIM, OH He O3HaYaA ObI OTKA3 OT AOTHIKH B IOPUAMYECKOM paccyxaerny. Kak camu peaaucrst npu-
3HAAM, X IIO3ULYS [TO CYTH OTPHUIIAAQ, YTO 3aKOHBI, IIPEABIAYILHE CyAeOHBIE pelleHns B TOMY [TOA0OHOe
SIBASIFOTCSL [IPAaBOM. 3aKOH, KACAIOL[UICS Habopa $paKTOB, HA CAMOM A€A€ SIBASIETCSL TeM, YTO TOBOPHT O
daxrax cyp ¢ mpasoM BbiHecTH pemenue [ 18, p. 402-408]. Bot uro rosopur ®OpoHk:

«Bce...pemenus aBAsroTCA IpaBoM. TOT $aKT, YTO CYyAbI BHIHOCAT 9TH pelleHus, AeAAeT HX IIPAaBOM.
Her Hukaxoil 3araA0YHOI CYIIHOCTH, OTAGABHOM OT 9THX pemeHuil. EcAn cyaAbH B KakoM-An60 Aeae mpu-
XOAST K «HEIIPAaBUABHOMY > PE3YAbTATY U BHIHOCST PELIeHHE, He COOTBETCTBYIOLIee HX COOCTBEHHBIM HAM
4bMM-AM60 MPaBHAAM, HX PEIIeHHE TeM He MeHee IBASeTCs paBoM> | 7, p. 134, 298].

Ho 210 03HaYaeT 0TKa3 OT GOABIIO}N MOCHIAKH B IOPHAMMECKUX CHAAOTH3MaX (TaKoil, Kak IIOChIAKA O
TOM, 9TO BCe CTHbIE COTAQUIEHHS O IIPOAAYKE 3eMAM He MOT'YT GbITh HCIIOAHEHBI) U 3aMeHy ee ITOCBIAKOI 0
TOM, YTO 3aKOH, KaCAIOLINICS HAOOPa PpaKTOB, IBASETCS T€M, YTO TOBOPHUT CYA, IIOAYIHBIIUIT IOPHCAUKIIIO
Haa aeaoM. UTo KacaeTcs aToH mochiakH, DpaHK caM pacCy’KAaeT CHAAOTHCTHIECKH:

Boasimras mocsiaka: CoraamreHue MoxeT ObITb HCIIOAHEHO, €CAY CYABS C FOPUCAUKIIMEN TOBOPHT, YTO
OHO MOXXET OBITh UCIIOAHEHO.

Manas nocpiaka: Cyabst ¢ IOPHCAMKIIHE! TOBOPHT, YTO coraamenue Mexay CmuroMm m AxoHCOM
MOXKeT OBITh HCIIOAHEHO.

BsiBop: Coraamenue mexxay CMUTOM B AXKOHCOM MOKET OBITh HCIIOAHEHO.

VI. CkenTunusMm no nosoay ¢pakros

YerBepToe 0ObsICHEHNE OTKA32 PEAANICTOB OT CHAAOTHUCTUIECKOTO PACCYKACHIIS B IIpaBe GpOKyCHpyeT-
Cs1 Ha MaAOM IIOCBIAKe, Kacarommerics $pakToB peaa. Kak mopsepKrBasu HeKOTOPbIe PEaACTDI, He3aBUCHMO OT
TOT0, HACKOABKO OIIPEAEACHDI i A0COAIOTHBI IIPABOBbIE IIPABHAA, HUKAKOF BBIBOA MU He 00YCAOBAEH, €CAM
CYIIECTBYeT PaljiOHAABHAS HEOIPEACAEHHOCTD HAU AUCKPELVs B OTHOIIeHnH daktos [22, p. 11].

DaxTeI OyAyT PAalIOHAABHO HEOIPeAEACHHDBIMH, €CAU IIPEACTABACHHBIE AOKA3aTEAbCTBA He 000CHO-
BaHWUs KOHKPETHOTO pemenus [23, pp. 657-658, 660]. Kpome Toro, paske KOraa KOHKpeTHOE pelieHne
000CHOBAHO, CYA MOXET PaCCMAaTPHUBATBCS KAK O0AAAAIOIIHIL ACKPeLIHell B OTHOIEHHUH (aKTOB, IIOCKOAB-
Ky pellleHIe, IPOTHBOpeyaliee AOKA3aTeAbCTBaM, OYAT 00s3aTeAbHBIM, €CAM OHO He OyAeT OTMEeHEHO
B areansu [23, pp. 651-652]. BesycaosHo, kputnka Xapra CHOBA IPUMEHNMA: €CAH 00S3aTeAbHbII
XapakTep pelleHHs CyAad 10 paKTaM AeHICTBUTEABHO O3HAYAeT, YTO Y HEro eCThb AHCeruHﬂ, TO HEBO3MOX-
HO byaeT KPHTHKOBATb CYA 32 COBEpIIIeHHe IOPUAMYECKOI OIMOKH 110 oTuM paKram [24].

AAs HamuX 1eAedl AOCTaTOYHO OTMETHUTb, YTO U 3A€Ch KPUTHKA PEAAUCTOB He HallpaBA€HA IMPOTHUB
aoruku. Peaancrs He oTpunarot, uto (6) Heobx0aMMO caepyer us uctunnoctH (4) u (S). Vix BuuManue
COCPEAOTOYEHO Ha HEOTIPEAEACHHOCTH HAM AUCKPELIUU B OTHOIIeHNU NpUHATHA (S).

VII. Ilo3dnTHBH3M H $pHAOCOPCKUH AHAPXH3M

ITarast mpuymHAa, MO KOTOPO PEaAMCThI OTBEPTAM CHAAOTHCTHYECKOE PACCY KACHME B ITPaBe, CBs3aHa

C X KOHIJeNIHeH IpaBa Kak IpeackazaHus. Kak MbI BHAGAH, AASI HEKOTOPBIX PEAANCTOB BEPXOBEHCTBO

CyAeOHOI BAACTH IOOYAHMAO HX IIPEAAOXKHTH TAKYIO TEOPHIO IIPaBa, IIPH KOTOPOIL IIPaBO, KACAIoleecs

Hab0pa GaKTOB, IBASIETCSI TEM pelieHiiem, KOTOpOe OYAeT IIPUHSATO CYAOM, TIOAYYHBIINM IOPHCAUKIIHIO HaA

Aeaom. OpHako Hanbosee $UAOCOPCKH YTOHUEHHBIE U3 peaAncToB — B yacTHOCTH, Pearkc Koan 1 Yoa-

Tep Yuaep Kyk — ImpeaAOXKHAY APYTYIO TEOPHIO, COTAACHO KOTOPOH IIPaBo, Kacaoljeecs AI06oro Habopa

aKTOB, CBOAUTCSI K MOAEASIM TIOBEACHHUSI U OTHOIIEHUSM AOAKHOCTHBIX AMI] B IIPEAEAAX FOPHUCAUKIIUH

18, p. 409-412]. Ipu BeIHECEHMH CY>KACHHS O IIPaBe MBI IPEACKA3bIBAEM, UTO CYIECTBYIOLIHE MOACAH
HOBEACHIS B HACTOSsIIlee BpeMsl COXPAHSIOTCS.
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O6paTuTte BHUMaHIe, YTO TEOPHSI IPEACKA3AHIS MOXET 0OBSICHUTD HabAOAeHHe XapTa, 4To CyxkAe-
HYe MOXeT GbITh OAHOBPEMEHHO O0s3aTeABHBIM M IPOTHBOpevamuM npasy. OHO obsi3aTeAbHOE B TOM
Mepe, B KOTOPOii Mbl IIPEACKA3bIBAEM, YTO APYTHE AOAKHOCTHbIE AULIA OYAYT €ro UCIOAHATS [ 25, p. 844 ].
OHO IPOTHUBOPEYHT ITPABY B TOH Mepe, B KOTOPOM OHO OTKAOHSETCS OT HAIllero MpeACKa3aHHs TOTo, Kak
OOADBIINHCTBO CYA€H U APYTHUX AOAKHOCTHBIX AUL] OTHECAHCH ObI K paKTaM AeAa.

Teopus nmpeAckasaHus peaANCTOB SBASETCS IO3UTUBUCTCKOM TeopHel, TOCKOABKY CYIIleCTBOBaHMeE 1
copepyKaHMe ITPaBa B KOHEYHOM HUTOTe SABASIOTCS UCKAIOYUTEABHO BOIIPOCOM COIMAAbHBIX PaKTOB, Kaca-
IOIUXCS AOAKHOCTHBIX AUI] B COOTBETCTBYIOINEN IOPUCAUKIINI [26, P 241]. OAHaKO OHa OTAMYAETCH OT
APYTHX U3BeCTHBIX [IO3UTUBUCTCKYX TEOPHIL IIpaBa, 0COOeHHO Teopun XapTa, BBHAY OTKa3a OT POAU TOLO,
uTo XapT Ha3bIBaeT «BHYTPEHHEN TOUKOM 3peHusi>» [ 14, p. 57]. Aag Xapra cymecTBoBaHue IIPABOBOM
cHCcTeMbl TpebyeT GOABIIEro, HeXXeAH IMPOCTO COOTBETCTBUE AOAKHOCTHBIX AHI| IIPABOBBIM IIPAKTHKAM.
AOAKHOCTHBIE AUIIA TAKXKE AOAXKHBI IIPHHATh BHYTPEHHIOI TOUKY 3peHHUs, pearupys Ha OTKAOHEHMS OT
CTaHAQPTOB, MCIIOAB3yeMBIX B 9THX IIPAKTUKAX, KPUTUKON (BKAIOYas CaMOKPUTHKY) M TpeGOBaHMAMH
coorBercTBus [14, p. 57]. Ot KpuTUKM M TPe6GOBaHUS BHIPAXKAIOTCS BO BHYTPEHHHX HOPHAMYECKUX
YTBepPKACHUSAX, COOPMYAUPOBAHHBIX B HOPMaTUBHOM AEKCHKe, HalpuMep «BbI AOAKHBI CAeAATh 3TO>
HAH «DTO HENpPaBHABHO>. BHyTpeHHMe IOpHAMYECKHE YTBEPXKACHHMS BBIPAXKAIOT IMPUHATHE COOTBET-
CTBUS CTAaHAAPTaM, HO OHH He OIUCHIBAIOT 3T0 npuHsTHe |14, p. 102]. KpoMe TOro, AOAKHOCTHOE AHLID,
AeAarollee BHYTpPeHHee YTBEpXKAEHME, IPEATIOAAraeT, HO He OIMUCBIBAeT, CyIeCTBOBAHHE IPaBOBBIX
IIPaKTHUK KaK COLMAABHBIX GakToB [ 14, p. 102-103].

13 Teopru XapTa CAeAyeT, 9TO COOOIeCTBO, B KOTOPOM AOAKHOCTHBIE AULIA BCETAQ 0OOCHOBBIBAAK
CBOM pelleHus, OMUChIBasi MPABOBbIE MPAKTUKH KAK COLMAAbHbIE $aKThl (2 TakKe OMKCHIBas APyTHeE
COOTBETCTBYIOIME COLjUAAbHbIE PAKThI) U 3aTeM OIPABABIBAAM COOTBETCTBHE MOPAABHO, He GyAeT UMeTh
npasa [27]. DT0 CBS3aHO C TeM, 9TO AOAKHOCTHbIE AMIIA XOTS U IPUHUMAIOT COOTBETCTBHE [PABOBbIM
IPaKTHKAM, He 00OCHOBBIBAIOT COOTBETCTBIE Yepe3 BHyTPeHHUe IOpHUAMUecKre yTBepkAeHus. OHH He
IPUHMMAIOT BHYTPEHHIOKO TOUKY 3peHus, Kak IIOHUMaeT ee XapT.

Kosn u Kyk, HanpOoTHB, IOHNMAAY YTBEPXKACHHSA O IIPaBe — BKAIOYAS TaKMe 3asBACHIS, CACAAH-
Hble AOAKHOCTHBIMH AMIIAMH, YIACTBYIOIIMMHE B ITPABOBBIX MPAKTHKAX — KaK CBOAUMBIE K OITHICAHUSIM
COLIMAABHBIX GaKTOB O IPABOBbIX MPaKTUKaX |25, p. 839; 12, p. 29-33; 18, p. 393-397, 409-416; 17, p.
1967-1998]. OHu OTKA3BIBAIOTCS OT BHYTPEHHEN TOUKU 3peHHs. JTO SBASETCS BAKHOM IPUYHHOM, 110
KOTOpot XapT OTBEPI TeOPHUIO PeACKA3aHUs peaArcTos | 14, p. 136-137].

AeticrBureabno, Koan u Kyk He mpocTo Bepuan, 4TO IIpaBo MOXKET CYIIleCTBOBAThH, KOTAQ AOAXKHOCT-
Hble AMI}a IPUHYIMAIOT BHEITHIOKO TOUKY 3peHUs; OHH YTBEPXKAAAH, UYTO IPHUHSATHE BHEITHEH TOYKHU 3P eHHs
sBAseTCS UAeaAbHBIM. CyAbsl, pPaCCMaTPHBAIOIIHMI AEAO, AOAKEH CHAYaAd OIMCATh IIPAaBO B TePMHHAX
COITMAABHBIX (PaKTOB O IPABOBBHIX MPAKTHKAX, A 3aT€M MOPAABHO OIIEHHUTD, SIBASETCS AU COOTBETCTBHE
9THM IPAaKTUKAM yMecTHbIM. EcAn oH Tak cpeAaeT, OH OyAeT ONHCHIBATD IIPABO HOAee TOUHO, IIOCKOABKY
He 6yAeT ITyTaTh IIPaBO C TeM, KAKUM IIPABO AOAXKHO OBITh B MOPaABHOM cMbicae [25, p. 838; 12]. Kpome
TOTO, eT0 MOPAAbHAsI KPUTHKA IPaBa OyAeT 60oAee TOYHOM, TOCKOABKY OH He OYAET IIPEeAIIOAAraTh, YTO
CyIleCTBOBaHHUE IIpaBa 00s3aTeABHO MMOAPA3yMeBAeT ONPABAAHHbBIE MOPAAbHBIE IPUYHMHBL AASL COOTBET-
cTBus. TOABKO B CBeT€ MOPAABHBIX HOPM MOXXHO PEKOMEHAOBATh COOTBETCTBHE IPABOBBIM MPAKTHUKAM
(25, p. 828-829, 840.].

IToCKOABKY PeaAHCTBI OTPUIIAAH, YTO CYIeCTBOBAHHUE IIPaBa 005I3aTEeABHO IIOAPA3yMeBaeT OIPABAAH-
Hble MOPAaAbHbIe IIPUYMHBI AASL COOTBETCTBHS, OHH ObIAU PpuaocoPpckumu aHapxucTamu. Puaocodckue
AHAPXHCTHI OOBIYHO IIOAYEPKHBAIOT, YTO 2pAs0are He UMEIOT O01Ijeit MOPAABHO O0SI3aHHOCTH IIOAYUHSITH-
cs1 3akoHy [28]. PeaaucTbI 6bIAM HEOOBIYHDI B TOM, YTO OHH pacnpocTpaHsasu GUAOCOPCKHI aHAPXH3M Ha
CyA€H, PENIAIOIINX AEAQ.

C reopueil npeACKa3aHMUs PEAANCTOB K PHAOCOPCKUM aHAPXH3MOM Ha CTOAE MbI MOXKEM ITPEAAOXKHTD
elje OAHO OOBSICHEHHE HX OTKA3a OT CHAAOTHCTHYECKOTO PAcCyXXKAeHMs B IIpaBe. AaBafiTe BepHeMCs K
HalleMy I0pUAMYIECKOMY CHAAOTU3MY:

(4) Boabmas nocpiaka: Bee ycTHbIe coraammeHus o IpoAaKe 3eMAH SBASIOTCS HEO6S3aTEABHBIMH.

(5) Masas nocsiaka: Coraamenne mexxpy CMUTOM M AXKOHCOM SBASIETCS. YCTHBIM COTAQIIEHHEM O
IPOAAXKE 3EMAML.

(6) Boisoa: Coraamenwue mexpay CMHTOM 1 ASKOHCOM SIBASIETCS| HEO6S3aTeABHBIM.
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NEPEBOJbI

CoraacHo TeopuH IIpeACKa3aHus, GOABIIAS TOCBIAKA CBOAMTCS K OIMCAHUIO OQUIMAABHBIX TPAKTHK
— a MMEHHO, YTO BCE YCTHBIE COTAQIIEHIHS O IIPOAKE 3eMAM OOBIYHO He OYAYT MCIIOAHSTBCS AOAXK-
HOCTHBIMU AuIaMu. EcAn MBI IOHUMaeM BbIBOA AHAAOTMYHO OIMCAHUIO OPUIMAABHBIX IIPAKTHK, TO OH
AEHCTBUTEABHO CACAYET ACAYKTHBHOMY PACCY>KACHHIO.

Boasimas moceiaka: Bee ycrHble coraammeHus o mpoparke 3eMAU OOBIMHO He OYAYT UCIIOAHSTbCS AOAXK-
HOCTHBIMHU AMITAMH.

Maaas noceiaka: Coraamenue Mexay CMuTOM B AXXOHCOM SBASIETCS YCTHBIM COTAAIIEHHEM O TIPO-
AQKe 3eMAHL.

BsiBoa: Coraamenue Mexxay CMUTOM U ASKOHCOM OOBIMHO He GYAET UCIIOAHSTBCS AOAKHOCTHBIMU
AUIIAMHL

Ho BbIBOA Tatoke MOXeET ObITb IIOHAT KaK HOPMATHBHOE YTBEPXKAEHIE O TOM, YTO CYAbSI HE AOAKEH
HCIIOAHSTD COTAAIIeHHEe MeXXAy CMHTOM U AXKOHCOM.

Boabmas moceiaka: Bee ycTHbIe coraammeHus o Ipopaxke 3eMAH OOBIMHO He OYAYT HCIIOAHSITHCS AOAXK-
HOCTHBIMU AHIIAMH.

Maaast nocsiaka: Coraamenue Mexxay CMUTOM B AXKOHCOM SIBASIETCSI YCTHBIM COTAQIIEHHEM O IIPO-
AQKe 3eMAH.

BriBoa: Cyabst He AOASKEH HCIIOAHATD coraanieHne MesxAy CMUTOM 1 AKOHCOM.

TaxuM 06pa3oM OHATHII BHIBOA HE CAEAYET U3 ITOCBIAOK. MOpaAbHBbIe IPUYKHBI AAST ACHCTBUI MOT'Y T
PEeKOMEHAOBATh CyAbe He COOTBETCTBOBATDh IIPABOBBIM IPAKTHKAM. IIpH TakoM TOAKOBAaHMH PeaAUCThI
KPUTHKOBAAY TPAAUIIMOHAAVCTOB 33 OMHUOOYHOE MPEAIOAOKEHHE, YTO TO, KAK CYA MOPAABHO AOAXEH
PACCMATPUBATD ACAO, MOKET OBITH BHIBEACHO M3 OIFMCATEABHDBIX IOCHIAOK M AOTHKH B OAMHOYKY |29, p.
159-161; 30, p. 307-308; 31, p. 43].

«OImacHOCTh COCTOUT B TOM, YTO MBI IIPOAOA’KAEM OOMaHBIBATD Ce0s, YOeXKAASICh, UTO MBI IIPOCTO
«IIpHMeHsIeM> CTapoe IMIPAaBUAO HAU IPUHITHII K <« HOBOMY A€AY > UCKAIOUHTEABHO AGAYKTHBHBIM PACCYX-
AEHHEM, 3aKAI0YAaeTCS B TOM, UTO IIPU 3TOM PEAABHBIH MbICAUTEABHBIH IIPOIECC CTAHOBHUTCS HESICHBIM,
U Mbl He OCO3HAeM, UTO HAIll BbIOOP AEHCTBHTEABHO PYKOBOACTBYETCS COOOPaXKEHHSMHU COLIMAABHOM U
9KOHOMHYECKOM MOAUTHKHI HAU STHKH, U [I09TOMY He YYUTBIBAEM BCe COOTBETCTBYIOLIHE $AKTBI KU3HH,
HEOOXOAUMBIE AAS IPHHATHS MYAPOTO pemeHus> 31, p. 44-45].

BrineykasaHHYIO ITUTaTy MOXKHO PaCCMAaTPHBATh KaK yTBeP>KACHHE O IIPaBOBOi HEOMIPEACACHHOCTH.
Crapoe mpaBuao He 00OCHOBBIBaeT opupmdecku pemerne. CyAbsi AOAXKEH [O3TOMY IOAAraThCsl Ha
BHEIPABOBble — OCOOEHHO MOPAAbHbIE — COOOPaXKEHHMS, YTOOBI 3AMOAHUTH MPaBoBoi Mpobea. OpHAKO
PEaAUCTBI CIUTAAH, YTO MOPAABHbIE COOOPAXKEHIS UIPAIOT POAb BO BCEX CYACOHBIX Pa3OHpaTeAbCTBAX,
A’Xe KOTAQ IIPAaBO PAIJMOHAABHO OIIPEAEACHO:

«[Cyabs1| AOAKEH OIIpeAEAHTD, CACAYET A IIOAOTHATH KOHKPETHOE A€AO II0A YCAOBHS KaKUX-AHOO
CTapBIX IPaBUA (ANOO IIOTOMY, YTO OHM PAbOTAIOT XOPOILO, AUOO IIOTOMY, YTO AIOAU ACHICTBOBAAU B 3aBH-
CHMOCTH OT HUX U OH CIMTAeT 3aIJUTy TaKOi 3aBUCUMOCTH COLMAABHO LIEHHOM) HAM «3aKOHOAATEABHO>»
M3MEHHUTD M CKOPPEKTHPOBATh CYIIeCTBYIOINUE IIPABHAA C YIeTOM O6CTOATEABCTB TEKYIEro criopa» |7,
p- 130, 142-143 ].

DpaHk He ONHCHIBAET CHTYALIMK, KOTAQ CTapble IpaBHAa HeompeAeAeHHBL OOIecTBeHHAs 3aBHCH-
MOCTb OT IIPUMEHEHHSI CTAPhIX IIPABHA K TEKYILIEMY CIIOPY Ob1Aa ObI HEBO3BMOXKHA, ECAH ObI 9TO OBIAO TaK.
Kpowme Toro, roBopst 06 n3MeHeHHU 1 KOPPEKTHPOBKe CYILIeCTBYIOMUX mpaBis, OpaHK Ipeariosaraert,
YTO COAEPIKAHME IIPABHA MEHSEMCS, A He TO, 4TO IPOobeAbl 3atoAHsioTcsl. OH yTBEPKAALT, UTO ddsce ko020a
npaso payuoHaAbHO onpedeAeHo, CyAbST AOAXKEH HCIIOAB30BATh MOPAAbHBIE PACCYXXAEHHS, YTOOBI PEIINTS,
HY>KHO AM €My CA€AOBATbh 3aKOHY BOOOIIe.

KoHeuHo, KaK IIPU3HAAY PEAAUCTDI, €CTh MHOTO OYeHb XOPOIINX MOPAABHBIX IPHYHH AASI CYA€OHOTO
pelleH s B COOTBETCTBUH C IIPABOBbIMU IIPAKTUKAMH, HAITPUMeP, IOTOMY 4TO 9TO 3AIUTHT «4YeAoBeye-
CKHe OXXHAQHWS, OCHOBAaHHbIE Ha IPOLIABIX PEIIeHHSsX, CTAOHABHOCTD SKOHOMUYECKHX TPAH3AKLHI U [
] moaAepKaHHe MOpsAKA U IPOCTOTSI B Hallleil IPaBoBoil cucreMe» [25, p. 840]. Opnako ocraeTcs TOT
$aKT, 4TO 9TO MOpaAbHbIE API'YMEHTBI, KOTOPbIe He MOT'YT OBITh OTBETOM 33 CUET OIHCATEABHBIX IIOCHIAOK
U AOTHIKHL.

Duraocockuit aHAPXI3M CTOUT B OCHOBe UCIIOAb30BaHIs PpaHkoM IcrxoaHaansa B padbore «IIpaso
¥l COBpeMeHHBI pasym» [9, p. 280; 18, p. 398-399]. Opank ommpaercst Ha Opeiiaa, 9T065I 0OBICHATS,
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[OYeMy CYAbH HEIIPaBHUABHO IIOAAraioT, YTO CYIeCTBOBAHHE 3aKOHA II0OApPa3yMeBaeT OOSI3aHHOCTD IOA-
YHHATHCS — UX «CAMOOOMAH> B TOM, YTO OHH «IIPOCTO IIPHMEHSIOT KOMAHADI, AQHHbIE M HEKOTOPOil
BHeINHeil BAACThI0> [ 7, p. 130]. Oy mpiTaroTcs H36erars Toro gpakra, 4To CyaeOHOe peleHne IBASETCS
ABTOHOMHBIM MOpPaAbHBIM perneHreM. OHHU «elje He OTKa3aAKCh OT AETCKOM MOTPEOHOCTH B aBTOPHUTET-
HOM OTIje 1 6eCCO3HATEeABHO IIBITAAKCH HAITH B 3aKOHE 3aMeHY TeM KaueCTBaM TBEPAOCTH, YBEPEHHOCTH,
ONPEeAeACHHOCTH M HEMIOTPEMMOCTH, KOTOPble MPUITHCHIBAIOTCA B ACTCTBE OTIy> |7, p. 21].

VIII. 3akarouenne

Kpuruxa peaAncraMi CHAAOTHCTHYECKOIO PAacCYXKACHHS B IIpaBe He O3HAYAAQ, YTO OHU ObIAM
OPUAMYECKIMU HppaLioHaArcTaMu. VIx 1eAbio He 6bIAa AOTHKA, 2 ADYTHE OLINOKH, peaAbHbIE HAM BOOO-
paxaemsle. FIHOrAa 910 6b1Aa OMMOOYHAS Bepa TPAAUIIMOHAAUCTOB B PALIMOHAABHYIO OIIPEAEAEHHOCTb
mpaBa. A MHOTAQ IIPUBEPXKEHHOCTb TPAAMIIHOHAAUCTOB KaTeTOPUYECKUM IIPABOBBIM IIPABHUAAM, KOTAQ
IOPUAMYECKOE PACCYKACHHUE OBIAO Ha CAMOM AeAe BOIIPOCOM KOHTEKCTYAaABHOTO 6asancuposanms. Ho-
A2 9TO ObIAQ Bepa TPAAMIIMOHAANCTOB B IIPABOBbIe OTPAHUYEHMUS Ha CYACH IIPH pelleHNH AeA, HeCMOTPSI
HAa BEPXOBEHCTBO CYA€OHOM BAACTH. A HHOTAQ - Bepa TPAAULIMOHAAUCTOB B IIPABOBBIE OIPAHMIEHIST AAS
CyAelt Iipu pemreHnH PpakToB Aeaa. U eme —4uT0 caMoe raaBHOe — 9TO GBIAO HAIIPABAEHO IPOTHB OLIU-
OOYHOM TEOPUH TPAAULIIOHAAUCTOB O IIOAMTHIECKON 00S3aHHOCTH: HX YOEXKAEHHUS, YTO CYIeCTBOBAHMUE
[paBa 00513aTeABHO IOAPa3yMeBaeT 060CHOBaHHbIE IIPHYHUHBI AASI TOAIHHEHHSL.
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ABTOPJIAPFA APHAJIFAH AKIAPAT

«KyKbIK 5KoHe MeMAEKeT> 5KyPHAABIHA OYPbIH XKapHUIAAHOAFaH FHIABIMU MAKaAaAap, XKa30aAap, KYKbIKTAaHYABIH dPTYPAI ca-
AQAAPBIHAAFHI 3ePTTeyAep HOTIDKeAepi TypaAbl xabapaaMasap (KAKCHIPAK CAABICTHIPMAABI-KYKBIKTBIK CUIIATTAFbL), 5KaHa FHIABIMU
3aH 6aCHIABIMAAPBIHA IIOAYAAD, MEMAEKET XKIHE KYKBIK MICEACAeP KOHIHACTT MAHBISABI FHIABIMI KOH(GEPEHIIISAAD TYPAAbI MAKa-
AAAAP KAOBIAAAHAABL

JKapusiraHy yIIiH yCBIHBIAQTBIH MaTePHAAAAP KeAeCi TaranTapra xayan 6epyi Tic:

1. MemAeKeT 5KoHe KYKbIK, CAAACBIHAQFBI KAHA ©3€KTi AKIIAPATTHI XoHe OYPBIH XapusaaHOaraH xoHe 6acKa 6acbIABIMAAD-
A4 JKapHsIAAyFa apHAAMAFaH Oipereil FRIABIMU 3€PTTEYACPAIH HOTHKeAEPIH KaAMTyFa THIC. ABTOP MaKAAaHBI XkdHe 6acka MaTe-
PHAAAAPABI YCHIHFAH Ke3Ae PEAAKIIMSIABIK KEHECKe OAAPABIH, XKAPUSIAAHFAH-KAPHSIAAHOAFAHBIH dAAe 0acKa GACHIABIMAAPFA YCBI-
HBIAFAH-YCHIHBIAMAFAHABIFBIH XabapAayFa MiHACTTI.

2. KP BFM raaanrapsisa caitkec (2016 sxbiarst 4 Haypbiaparst N2 13409 6yiipbik, €3repTyAep 5oHe TOABIKTHIPYAAPMeEH)
FhiAbIME MaKaAa — OYPBIH SKapUSAAHOAFAH JKOHE SKAHAABIFBI 6ap ABTOPABIK d3ipAeMeAEPAL, KOPBITHIHABIAAPADI, YCHIHBIMAAPADI
KAMTHTBIH; HEMece OPTAK TAKbIPBIIKA GAMAAHBICTBI GYpBIH >KAPUSAQHFAH FHIABIMU MAKAaAaAapAbl Kapayra apHaAra (okyiteai
IOAY) FBIABIMHU 3€PTTEYAIH, SKCIIEPUMEHTTIK HeMece TAAAAMAABIK KbI3METTIH ©3iHAIK TYKbIPBIMAAPBI MEH aPaAbIK HeMece TYTI-
KiAiKTi HOTIOKeAepiH GasHAQY. FbIABIME MaKaAaHBIH KYPBIABIMBI aTaybIHAH, AHHOTALMSIAQH, TYHIH CO3AEPAEH, HETI3Ii epexeAep-
AeH, KipicriepeH, MaTepHaAAAp MeH dAiCTepAeH, HITIKeAepAeH (MAKAAAHDIH Heriari 6eairi, 9aeTTe, 3-4 GoAIMHeH TYpaabl — pea.)
TAAKBIAAYAQH, KOPBITHIHABIAQH, KAPXKBIAQHABIPY TyPaAbl aKnaparTa (6ap 60AFaH XKarAaiiaa), Ae6ueTTep TisiMiHeH TypaabL >

3. Makaaaaap Ka3ak, OpbIC, aFBIAIITBIH TiAAePiHAC JKapHsAaHaAbl. MakaAaAap Ka3ak, OpbIC, aFbIALIBIH TiAAEPiHAE KapHAaHA-
AbL. MaxaAaHbIH 6aChIHAQ ABTOPABIH aThl — 5KOHI MeH Teri (MaKaAa ayAapMAIIbIChI GOAFAH 5KAFAAIIAQ AyAAPMALIIbI TYPAABI AKIIAPAT,
MaKaAQHBIH GipHelle aBTOPBIHBIH, XKAHbIHAA KOPPECIIOHACHT-ABTOP KOPCETIACAL), FPIABIMH ASPesKeci, FHIABIMH ATaFbl, AAyasbIMBbI,
kapeapacer, JKOO, aBTOpABIH XYMBIC OPHBI, KAAACHI, €Al, SACKTPOHADBIK MEKEHIKAMBI TYPAABI ©3T€ A€ AKIIAPAT OPHAAACTHIPBIAAADL
ABTOPADIH TeriHeH KeHiH MaKaAaHBIH aTaybl, OPBIC, KA3aK SKoHe aFbIALIBIH TIAAEPIHAET YIII aHHOTALIUS (KeMiHAe 5-8 ¥c1>1bec) (aB-
TOPAQPABIH TeTiH, aThI-KOHIH, 9p ABTOPABIH XYMBIC OPHBIH JX9HE MAKaAQ aTAybIH ayAQpa OTHIPHII). AHHOTALMSAQ TAKbIPBIITHIH
©3EKTIAIr, 3epTTey TAKbIPHIObI, SKYMBICTBIH MAKCATDI, dAICTEP], JKAHAABIFbI SKIHE MAKAAAHDIH, HETI3r1 TY>KBIPBIMAAPHI ALIBIAAABL OP
AHHOTAIUSIAAH KeiiH TricTi Tiaperi 10 Herisri ces.

4. A4 dopmarsiparer 10-16 6erren TyparsiH Makaaa Microsoft Word matinaix pepakropsinpa Times New Roman
mpudTiMeH Tepisyi kepek, oamremi 14, 6ip HHTepPBAaA APKBIABI XKIHE MAKAAAHBIH, GAPABIK KOKETT] KYPBHIABIMABIK dAeMeHTTepi 60-
Aybl Kepek (JKOFapbIAAFbl 2-TapMaKTb! KapaHpa). Keaemi 16 6eTTen acaTbiH Makasaaap 6ac pepakTOpMeH Keaicireai.

S. Aepexkesaepre ciaTeMeAep MaKaAaHBIH MOTiHiHAE TepT6¥prH.ITI)I JKaKIIapa 6epiAeAi 5K9He KaXKeT OOAFaH >Karaaiiaa
GerTi KopceTe OTBIPHIN, «IAebueT> Ti3iMiHAE KeATIpiAreH Aepekkesre THicTi GMOAHOrpadHsABIK CiATeMeHiH HOMIpi TypiHAe
pecimaeaeai, mbicaast: [9, 12-6er]. BipHelne pepexxes HoMipAepiH KepceTeTiH MITIHAIK ciATeMeAepae COHFbIAASL bip-6ipiHen
HYKTeAl yTipMeH 6©AiHeAl, MBICAADI: [7; 19, 6. 45; 37, B.201]. KeATipiAeTiH CTaTHCTHKAABIK ACPEKTEPAL, HOPMATUBTIK aKTiAepAl,
OHBIH illIHAE XaABIKAPAABIK JKOHE HIETEAAIK aKTiAepAl XKapHIAay KO3AepPiHe CiATeMeAep MiHAETTi 60ABIIT TabbIAAABL. MaKaAaHbBIH
COHBIHAA OCHI TAKBIPBIIT GOMBIHINA HETi3ri FHIABIMH, OHbIH illliHAE eH xaHa (TYIHYCKa TiAIHA® XKoHe AATHIH TPAHCAUTEPALUACHIHA]
6oaex) aaebuertep Tisimi episrer. «KyKpIK xoHe MeMAEKET> JKyPHAABIHBIH PEAAKIMACD! GipKaTap eApep GOMBIHIIA CAABICTHI-
PMaABI-KYKBIKTBIK MAaTePHAAABI IAFAAAAHYABL, GI3AIH XKYPHAAAAFBI CAOAKTAC TAKBIPHIITAP GOMBIHIIA KAPHSIAAHBIMAAPABI 3€PAE-
Aeyai (5KypHaA callTbIHAAFbI MYPAFATThI KAPAHDI3) 5KHE Ci3AIH KYMBICHIHBI3 YIIiH MaHAAABIAAPBIH dAe6HeTTep TisiMiHe eHrizyal
yebiraabt. YAK, TPHTU nemipaepi, aae6uertep Tisimi (Aapasurrik Toprinmen) xone eckeprrneaep TOCT caiikec pecimaeaepi.
HHTepHeT-pecypcTapra CiATeMe sKacay Ke3iHAE aBTOp, MOTIHHIH aTaybl, CailT/IIOPTAA, MATEPHAAABIH TOABIK 3A€KTPOHABIK MEKEH-
Kaiibl, OHDIH AIIBIAFAH KYHi KOpCeTiAeai.

6. MakaAaHbIH COHBIHAQ «MaKaAa OipiHImi per >KapusiAaHAABL, 6aCKA GACHIABIMAAPFA YCHIHBIAMAABI JKOHE YCHIHBIAMAHABI>
AereH xa36a 60AYBI KepeK, aBTOPADIH, (aBTOPAAPABIH) KYHI MEH KOABI Kofibiaaabl. MyHAa aBToOp (aBTOpAap) TypaAbl MaAiMeTTep
OPHAAACTBIPBIAAABI: TET1, ATHI XKIHE IKECIHiH, aTbhl, IAKTPOHABIK MEKEHIKAMBI, GafAaHBIC TeAeDOHAAPBL

7. MaKaAaHbIH 3AeKTPOHABIK HYCKACBL, aBTOPABIH, $poToCypeTi (AYpHICHI ACPeKTi eMec, KOPKEM CypeT) peAaKLHsFa OHAAH
YCBIHBIAAABL

Toasirbipa akmapar JKypHaa caitrsinpa (Ciareme: https://km.mnu.kz/ru/info).

Pepakiiys MeKeH>Kaibl XoHe OalAaHbIC AepexTepi:
010000, Kazakcran Pecrry6ankacer, AcTaHa K.
Magsut Narikbayev University, Kopraaxsis Tac xoasr, 8.
Tea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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WHOOPMALWA ANA ABTOPOB

B sxypHaa «ITpaBo u rocyAapcTBO> IPHHUMAIOTCS PaHee Heolly OANKOBAHHbIe HayYHbIe CTAThH, 3AMETKH, COOOLIEHNUS O pe-
3yABTATaX UCCAEAOBAHHIT B PA3ANMHBIX 06AACTSX FOPUCIPYACHLIUH (5KeAATeAbHO CPAaBHIETABHO-TIPABOBOIO XapaKTepa), pelieHsnu
Ha HOBbIe HAY4HbIe IOPUANUECKHE H3AAHMS, CTAThH O 3HAYMMBIX HAyYHBIX KOHPEPEHIHSX 110 IIPOGAEMAM FOCYAAPCTBA H IIPABa.

HpeACTaBAeHHhIe AASL OILY! GAMKOBaHHS MaTE€pPHAABI AOASKHBI OTBE€YATD CACAYIOIIHM Tpeﬁonammm:

1. CoaepsKaTh HOBYIO AKTYaAbHYIO HHPOPMALHMIO B 0OAACTH IOCYAAPCTBA U IIPABA U PE3YABTATHI OPUTHHAABHBIX HAYYHBIX
HCCAeAOBAHHI, PaHee HeOITyOAMKOBAHHDIX M He NMPEAHA3HAYEHHBIX AAS ITyOAMKAIMN B APYTHX H3AAHUSIX. ABTOp 00s13aH c006-
IIUTh PEAKOAAETHH [IPU PEACTABACHHHU CTAThH M ADYTHX MAT€PUAAOB — OBIAM AM OHH OITyOAMKOBAHbBI HAU IIPEACTABACHDI B HHbIE
M3AQHHS.

2. B coorserctsun ¢ tpe6osannsvu MOH PK (mpukas ot 4 mapra 2016 1. N2 13409 ¢ mocAeAyIOMIMI H3MeHEHUAMH 1
AomoAHeHusMH) «HaydHast cTaTbs — M3AOKeHHe COGCTBEHHBIX BBIBOAOB U IPOMEXKYTOYHBIX HAH OKOHYATEABHBIX Pe3YABTATOB
Hay4YHOTO HCCACAOBAHMS, IKCIIEPUMEHTAABHO HAY AHAAHTHYECKOM ACSTEABHOCTH, COAEpXKalljee aBTOPCKHE Pa3spabOoTKHL, BbIBO-
Abl, PEKOMEHAQIJHH paHee He OITyOAMKOBAHHbIE X 00AAAAIOIINE HOBH3HON; HAH IIOCBSI[eHHOE PACCMOTPEHHIO PaHee OIyOANKO-
BaHHBIX HAyYHBIX CTaTell, CBA3aHHDIX 061meit TeMoit (cHcTeMaTnaeckuit 0630p). CTpyKTypa HaydHOM CTAaThH BKAIOYAET Ha3BaHUe,
QHHOTALUH, KAIOYEBble CAOBA, OCHOBHBIE [I0AOYKEHILS, BBEACHIE, MATEPHAABL M METOADL, Pe3yABTATHI (OCHOBHAS YaCTh CTATbH, KaK
TIPaBHAO, U3 3-X — 4-X IOAPA3AEAOB — peA.), 06CYKACHHE, 3aKAIOUeHHe, HHYOPMALMIO O GHHAHCHPOBAHHHY (IIPU HAAMYHM), CTIU-
COK AMTEPaTypPhI>.

3. Crarby 1y GAMKYIOTCS HA KA3aXCKOM, PYCCKOM, QaHTAMICKOM 3bIKaX. B HauaAe CTaThbyl IOMEN[AIOTCS] HHULJMAABL i paAMHUAHS
aBTOpa (IIpU HAAMMUY IIEPEBOAINKA CTATBH — TAKKe MHPOPMALIKS O IepeBOAUNKE, IPU HECKOABKIX ABTOPAX CTAThH YKa3bIBAeTCS!
aBTOP-KOPPECIIOHACHT), yueHas CTeleHb, y1eHOe 3BaHHe, AOAKHOCTb, KadeApa, By, MHAs MHPOPMALIHS O MecTe pabOTbI aBTOPa,
rOpOA, CTPaHa, 3AeKTPOHHDIi1 appec. [Tocae pamuAmMM aBTOpa — Ha3BaHHe CTATbU, TPU AHHOTALUK (He MeHee S-8 IIPeAAOSKEHHIT)
Ha PYCCKOM, Ka3aXCKOM M QHTAMICKOM s3bIKax (C IepeBoAOM $paMHAMH, HHUIIMAAOB aBTOPOB, MeCTa PabOTBI KaKAOTO aBTOpa U
HA3BAHWU CTAThH). B aHHOTAIMH PAaCKPBIBAIOTCS AKTYAABHOCTD TeMBI, IIPEAMET UCCAEAOBAHIS, LIeAb PAGOTHL, METOABL HOBH3HA U
OCHOBHbIE BbIBOABI cTaThu. ITocae kaxAo# aHHOTaruK — 10 KAIOUEBBIX CAOB Ha COOTBETCTBYIOIIEM SA3bIKE.

4. Crarps o6seMom 10-16 crpanur popmara A4 poaxkHa GbITh HabpaHa B TEKCTOBOM pepakTope Microsoft Word mpudrom
Times New Roman, pasmepom 14, 4epes oAUH HHTepBaA H UMETb BCe HEOOXOAMMble CTPYKTYPHBbIE JAeMEHTbI CTaTby (CM. BbllIe
mynkr 2). Crarbu 06beMoM 60aee 16 CTPaHHL] COTAACOBBIBAIOTCS C TAABHBIM PEAAKTOPOM.

S. OTCHIAKM HA MCTOYHUKH AQIOTCSL B TEKCTE CTATbU B KBAAPATHBIX CKOOKAX U OPOPMASIIOTCS B BUAE HOMEPA COOTBETCTBY-
fomet 6uOAHOrpadIIecKoil CCHIAKM Ha UCTOYHHK, IPUBEACHHOM B CIINCKe «/\UTeparypa>, C yKa3aHHeM IPH HeOOXOAUMOCTH
cTpanunpl, Hanpumep: [9, c. 12]. B TeKCTOBBIX CChIAKAX, COACPIKALIMX yKA3AHUE HA HECKOABKO HOMEPOB HCTOYHHKOB, TOCAEA-
HHe OTAGASIIOTCS APYT OT APYTa TOUKOM C 3amsToil, Hanpumep: [7; 19, c. 4S5; 37, p. 201]. O6s13aTeABHDI CCHIAKU HAa HCTOYHHKH
OITyOAMKOBAHHUS IIPHBOAMMBIX CTATHCTHYECKHIX AQHHBIX, HOPMATHUBHBIX AKTOB, B TOM YHCAE MEKAYHAPOAHDIX ¥ 3apyOeKHbIX. B
KOHI|e CTaTbU AQeTCSL CIIUCOK AHTEPATYPhl — OCHOBHOIL HAyYHOI1 10 AAHHOI TeMe, B TOM YHCAe HOBelimeit (Ha s3bIke OPUIHHAA]
H OTAGABHO B AATHHCKOI1 TpaHcauTepanun). Pepakius sxypHasa «IIpaBo U rOCyAQpPCTBO>» PEKOMEHAYeT HCIIOAb3OBATh CPABHHU-
TEABHO-TIPABOBOI1 MAaTepHaA 10 PSAY CTPAH, U3YMUTD ITyOAMKALMY 10 CMeXKHBIM TeMaM B HaleM >kypHaAe (CM. apXuB Ha caifTe
XKYPHAAQ) U BKAIOUHTb IIOAE3HbIE U3 HUX AAs Bamreit pa6oTsi B crncok auteparypst. Homepa YAK, TPHTU, ciucox AutepaTyph
(B ardasurHOM HOpsIAKe) U pUMedanus odpopmasiorcs B coorsercTsuu ¢ ['OCTom. [TpH cchlAKaX Ha MHTepHET-PeCcypChl yKasbl-
BAeTCs aBTOP, HA3BAHHE TEKCTA, CAIT/TIOPTAA, IIOAHBIN SAEKTPOHHBIN AAPEC MAaTEPHAAA, AATA €TO OTKPBITHUSL.

6. B xOHIje CTaTbit AOAKHA OBITH 3AIUCh: «CTAThsl ITyOAMKYETCs BIIepBble, He IPEACTABASIAACH U He OyAeT IIPEACTABACHA B
APYTHe M3AQHHS>», CTABUTCS AQTA H MOAIIHCh aBTopa (aBTOpoB). 3aech e MOMeIjaloTCst cBeaeHHs 06 aBTope (aBTopax): damu-
AMS, MM M OTYECTBO IIOAHOCTBIO, SACKTPOHHBIH aApPeC, KOHTAKTHbIE TeAe(OHBL

7. B pepaKIHIO IPEACTABASIOTCS OHAAIH: SAEKTPOHHAS BEPCHS CTaTbH, GOTO aBTOPa (KeAATEABHO — XyAOXKeCTBEHHDII, He
AOKYMEHTaAbHBII [IOPTPeT).

Boaee noppo6Has unpopmanus Ha caitre xypHaaa (Cu.: https://km.mnu.kz/ru/info).

AApec 1 KOHTAKTHbIE AAHHBIE PEAAKIIHH:
010000, r. AcTana, mocce Kopraaxors, 8,
Magsut Narikbayev University,
rea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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