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B HOMEPE:

* OcHOBHble MCTOpPUYECKME ITanbl Pa3BUTMA aiMUHUCTPATUBHON OCTULMK B Ka-
3axcTaHe;

* MuHMManu3m u ero orpaHMYeHuUA: KPUTUYECKNIA aHanU3 OHTONOTMK opuanye-
ckoin o6a3aHHoCcTK JlopeHua Kanepa;

* AkTbl MexayHapoaHOro pmuHaHCOBOro LeHTpa «AcTaHa» U cucTeMa 3akoHoAa-
TenbcTBa Pecnybnuku KasaxcTaH;

* 0 MUHUMaANUCTCKOM NOHUMaHWUK HOPUANYECKON 06A3aHHOCTH;

e AKLLI nen Ka3akcTaHaasbl Tepenik NpoUecTi JaMbITy: TEOPUACHI MeH aAicTepi;

e YcToMYMBOCTb NpaBoBoro adhdpekra 0JHOCTOPOHHEro BonensbaABnexHna «Mortis
Causa» noa ycnosuew;

e [IpaBoBoe ob6ecneyeHune 3awmUTbl pabOTHUKOB OT cTpecca Ha paboyem MecTe:
CpaBHUTENbHO-NPaBOBOE MCCIeA0BAHME;

e Actual employment problems of persons with disabilities in the Republic of
Kazakhstan: comparative legal analysis with foreign countries;

* Legal aspects of combating gambling addiction: international approaches to
establishing liability n gp.



9sut Narikbayev University. « ¥I&t;| YKOHE MEMJIEKET» FbUIbIMU-AKNAPATTBIK XXYPHAJIbI,
1997 x. BEPI LLIbIFAPBIIALIbI, LLIbI NNIrt - XXbIJIbIHA 4 CAH.

XAJIbIKAPAJIbIK PEAAKLIUAJIbIK KEHECI:

1. Kayapipos T.E. (Tepara) — 3.7.4., XKeke KykblK kadpeapacbiHbii okpiTywbickl Magsut Narikbayev University (AcTana k.);

2. AxnaHos A.H. —3.£.4., npodeccop, JL.H. Tymunes aT. Eypasua ynTTbiK yHUBEPCUTETIHIH KbIIMBICTBIK-KYKbIKTBIK NaHAEP KacheapachiHbig npocpeccopsl (AcTana K.);

3. (Bopqamsv;nm W.L. — 3.£.4., npocheccop, Kasakctan Pecny6nukacel MpesnaeHTiHiK xaHbiHaarbl Kewwipim xacay macenenepi XeHiHAeri KOMUCCUAHBIH MYLLECI
AcTaHa K,

4. laynexos M.M. — PhD, Coventry University Kazakhstan Mpe3unaenTi (AcTaHa K.);

5. flynat6ekos H.0. - 3.7.4., npocheccop, E.A. bekeToB aT. KaparaHzbl yHuBepcuTeTiHiH pekTopbl, KasakcTaH Pecny6nukacl ¥ATTbIK FbinbiM AkageMuAchIHbIH Kop-
pecnoHaeHT-myweci (Kaparangsi K.);

6. 3nem6nuukui, Baptow — PhD, Bpounas akoHomukanslik yiusepcuteTi (Bpounas k., MonbLwa);

7. Koznoscku, ApTyp — gokTop xa6unb, npocheccop, Bpounas yuusepcuteTi (Bpounas k., MonbLwa);

8. Kanep J1. — 3aH FbinbiMAapbiHbiH AOKTOPbI, BpemeH YHusepcuTeTiHiK 3aH dakynbTeTiHiK npodeccopsl (Bpemet k., lepmanus);

9. Jlynamapk T. — 3aH FoinbIMAAPbIHbIK AOKTOPbI, Xann YuusepcuteTiHiH XKorapbl Kykblk MekTe6iHiH npodieccopbl (¥biopuTaHus);

10. MenkeBuk, BbApH — 3.F.4., KyKkbik npoceccopsl (tenure), JlaBans YHusepcuteTi npoceccopsl (Keebek k., KaHaga);

11. Mopos3 C.M. - 3.F.4., npocheccop, Kacnuit YHusepcuteTi «daine Xorapbl Kykbik MekTe6iHiH AekaHbl (AnmaTbl K.);

12. HypmarambeTos A.M. - 3..4., J1.H. [ymunes at. Eypasua ynTTbiK yHUBEPCUTETI KOHCTUTYLIMANBIK KBHE a3amMaTThIK KYKbIK kadheApacbiHbiK npodeccopbl (AcTaa k.);

13. OrnesHes B.B. — ..., BpemeH YHMBEPCUTETIHIH 3aH (hakyNbTeTiHiH wakpipbiniFaH npocheccops (Bpemet k., fepmanmal;

14. Poros W.W. —3.F.4., npocheccop, KasakcTan Pecny6nukace! Mpe3uaeHTiHiH XaHbiHAaFbl AAaM KYKbIKTapbl XXeHIHAGTT KOMUCCUAHBIK TepaFachl, KasakcTaH Pecny-
GnvkacbiHaH Kykblk apkolnbl aemokpaTia yiwin Eyponansik Komuceuanbiy (Beneuna komuceuacsl) myweci, Kasakctan Pecny6nukacsl Kovetutyumansik KeHeciHin
akc-Teparacel (AcTaHa K.);

15. CapcemGaes M.A. — 3.f.4., J.H. [ymunes aT. Eypasus ynTTbiK yHuBepcuTeTi Xanbikapanblk KyKblk kadeapacbiHbii npodeccopsl (Actaua K.);

16. CanpoB A.X. - 3.F.4., npocheccop, B36ekcTaH Pecny6nukackl Afam KyKbIKTapbl XKEHIHAETT yITTbIK 0pTanbikThiH AUpekTopbl, B36ekcTan Onuit Maxnuci 3aK weiFa-
py nanatacbiHbiy (MapnamenTiHiy) [leMoKkpaTUANbIK MHCTUTYTTap, MEMIEKETTIK EMeC YilbIMAap XaHe azamaTTapAbl 63iH-03i 6ackapy opraHaapbl KOMUTETIHIK
Teparachl, B36ekcTaH Pecny6nukacel ¥YATTbIK FbiibiM AKageMuAcbiHbig akagemuri (TawkeHT K., B36ekcTaH);

17. Ctounos A.b. — Bonrapuanbif KoHCcTUTYUMANBIK COTbIHBIH CyAbACHI, KyKbIK AOKTOPI, Bynue KnumenT Oxpuackuii at. Codhma yHusepcuTeTiHi npodeccopsl (Co-
tuA k., bonrapua);

18. Cnaak T. — 3aH FbinbIMA@pbIHbIK A0KTOPbI, CTOKronbM YHUBEPCHUTETiHIH 3aH thakynsTeTiHiH npodeccopsl (CTokronbm, LLiseuus);

19. Yaapues C.0. - 3.5.4., npocheccop, KasakcTtan Pecny6nukacel KoHcTuTyumansik CoTbiHbIH cyabAchl (AcTaHa K.);

20. Xumma K. — 3aH FbinbiMAapbiHbIH AOKTOPbI, BalmHIToH yHuBepcuTeTiHiH XKoFapbl 3aH MekTe6iHiH npocheccopbl (Cuatn, AKLL).

PEAAKLUANDBIK ANNKA MYLLENEPI:

1. Anavkmn A.b. (6ac pepakTop) — dun.f.4., 3..k., Magsut Narikbayev University XXapua kykeik aenaptamenTiniy Associate professor (Actana K.);

2. A6apacynosa 3. — 3.F.k., Magsut Narikbayev Un|verS|ty XKeke Kykbik AenapTamenTikiH Teaching professor (Actana k.);

3. Ay6akupoBa U.Y. - 3.F.4., Maqsut Narikbayev University XXapua Kykblk AenapTameHTiHiH Assistant professor (ActaHa k.);

4. Axmaau M.A. — PhD, Maqsut Narikbayev University FoinbiMu Kbi3MeT xaHe 3epTTeynep xeHiHaeri Buue-TNposocTel, Assistant professor (AcTaHa K.);

5. bektu6aesa 0.C. - PhD, Magsut Narikbayev University Kykbik xorapbi mekTe6inii aupexTopsl (aekanbl) (AcTama K.);

6. bue6aesa A.9. — 3.F.k., soueHT, KP XXoraprbl CoTbIHbIH XXaHbIHAaFbl COT Tepeniri akagemuachl KbInMbICTbIK-KYKbIKTbIK N8HAEP FbibIMU-6iniM 6epy opTanbiFbiHbIH
avpekTopsl (AcTaHa K)

7. Bosuak 0.A. - 3.5.k., Magsut Narikbayev University KbinmbicTbik coT Tepeniri senapTamenTinin Teaching professor (AcTama k.);

8. EwnuaAzos H.C. — PhD Magsut Narikbayev University Xanbikapansik Kykblk AenaptamenTitiy Assistant professor (Actana K.);

9. Ecenkynosa b.b. — UpTaJ'IbIK Azunaparbl AMepuka yHusepcuTeTiHii PhD, Associate professor (biwwkek k., KpipFbiscTan Pecny6nukachi);

10. Xymarynos M.W. —3.5.4., KP Mpe3unaeHTi xaHbiHAarbl KazakcTaHablK CTPATErnANLIK 3epTTeyNep MHCTUTYTbI AUPEKTOPbIHLIH OpbiHGacapsl;

11. Xycinos A.Jl. — 3.r.4., Magsut Narikbayev University XXapua kykblk AenapTamenTiniy Teaching professor (AcTaHa K.);

12. UppbiweBa C.K. — Magsut Narikbayev University Xeke Kykobik genapTamenTitiy Professor Emeritus (ActaHa K,);

13. Kanuwesa X.I. — 3.r.x., Magsut Narikbayev University XXapus kykpik senaptamenTinin Professor Emeritus, 3aHrepnepai 6aranay >xaHe cepTuchukaTTay 6topo-
CbiHbIH 6aclubichl (AcTaHa K.);

14. Kum K.B. — 3.f.k., Magsut Narikbayev University KbinimbIcTbIK cOT Tepeniri aenaptamenTiHin Professor Emeritus (AcTana K.);

15. KDF(HMDB M.LIJ). — 3.F.4., npocheccop, Magsut Narikbayev University KbInMbICTbIK COT Tepeniri XaHe FbibIMY capanTama canacblHAarbl FbibIMK XK06anapblH XeTek-
wici (AcTaHa K.);

16. Kopa6oes W. — Magsut Narikbayev University Xanbikapanbik akoHomuka mekTe6iiy PhD, Associate professor (AcTana K.);

17. Manu+osckuit B.A. — 3.7.4., «Hapxos YrusepcuteTin KAK npodeccopsl (AnmaTbl K.);

18. Menbhuk PC. — 3.7.4., Associate professor, Magsut narikbayev University akimLinik xaHe Hemic KyKbIFbl FbibiMu MeKTe6iHiH aupekTopsl (AcTaHa K.);

19. Hapik6aes T.M. — Magsut Narikbayev University backapma Teparacsl (AcTaHa K.);

20. Hyptaes PT. - 3.r.a., Magsut Narikbayev University KbinmbcTbik coT Tepeniri AenapTamenTinin Professor Emeritus (Actana k.);

21. Opas6aesa 3.A. — 3.7.k., Magsut Narikbayev University XXapua kykbik AenapTamenTinin Teaching professor (AcTana K.);

22.Men C.I. - 3.£.k., Magsut Narikbayev University MposocTsl (PexkTopsi) (AcTaHa K.);

23. Moponpuropa PA. — 3..4., npocheccop, Kasakctan Pecny6nukacsl KoHcTuTyunansik CoTbiHbiH cyabAcsl (AcTaHa K.);

24, Caanun C.B. — kykpik goktopel, KUM3M YrusepeuTeTiHig Kykbik MekTe6i kaybiMAacTbIpbinFaH AeKaHbl, KaybiMAAcTbIpblIFaH npogeccop (AnmaTbl K.);

25. CEVIT(EHOB K.K. )— 3.F.4., npocheccop, KazakctaH Pecny6nukacbiHbiH bac npokypaTypachl xaHbiHAarbl Kykblk KopFay opraHaapbl akagemMuAchiHbIH GipiHLLi npopek-
Topbl (AcTaHa K.);

26. Temip6ekos X.P. — PhD, Magsut Narikbayev University )Xapua kykblk senaptamenTiniy Teaching professor (AcTaHa K.);

27. Tnenuna LW.B. — 3.f.4., npocpeccop, JI.H. [ymunes aT. Eypasus ynTTbiK yHUBEPCUTETI Xanblkapanblk KyKbik KadeapacbiHbif MeHrepyLici (AcTana K.);

28. XaceHos M.X. — PhD, Magsut Narikbayev University XXeke Kykblk AenapTameHTiHiy Assistant professor (ActaHa K.).
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Magsut Narikbayev University. HAY4HO-UH®OPMALUOHHBIN YXYPHAN «MPABO U FOCYJAPCTBO»,
W3AAETCA C 1997 r., NEPHOAUYHOCTb — 4 HOMEPA B TO/1.

MEXXAYHAPOAHbIN PEAAKLMOHHbIU COBET:

1. Kayabipos T.E. (npeacepaTens) — a.to.H., Mpenogasatens npocheccop JenaptamerTa yacTHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. AxnaoB A.H. — a.10.H., npocheccop KacheApbl yronoBHO-NPaBOBbIX AMCUMNANH EBpasuniickoro HauvoHanbHoro yuusepcuteta um. JI.H. Tymunesa (r. Actana);

3. bopyawsunu U.LL. — a.10.H., npocheccop, unen Komuccun no Bonpocam nomunosanua npu Mpesngexte Pecny6nuku KasaxctaH (r. Actana);

4. laynexos M.M. — PhD, MNpesugent Coventry University Kazakhstan (r. Actana);

5. lynat6ekos H.0. — a.10.H., npocheccop, Pextop KaparanauHckoro ynusepcuteta um. E.A. BykeTtoBa, uneH-koppecnonaeHT HaunoHanbHoit Akagemun Hayk Pecny-
6nvku Kazaxcrat (r. Kaparanga);

6. 3nem6nuuknit, Baptow — PhD, 3koHomuyeckuit yuusepcuTeT Bo Bpounase (r. Bpounas, Monbuwa);

7. Koznoscku, ApTyp — aokTop xa6unb, npodeccop, Bpounasckuit Yuusepcuter (r. Bpounas, Monbuwa);

8. Kanep J1. — gokTop npasa, npoceccop topuanyeckoro thakynsteta Yuusepcuteta bpemena (r. Bpemen, lepmanus);

9. lynamapk T. — gokTop npasa, npodeccop Buicwei wkonbl npasa Yuusepcuteta Xanna (Benuko6putanus);

10. Menkesuk, BbApH — A.10.H., npodheccop (tenure) npasa, npotheccop Yuusepcutera Jlasana (r. Kee6ek, Kanaga);

11. Mopos3 C.M. — a.to.H., npocheccop, AekaH Buicweii wkonsi npasa «dainet» Kacnuitckoro YHusepcuteTa (r. Anmarsi);

12. Hypmaram6eTos A.M. — a.t0.H., npocheccop KacheApbl KOHCTUTYLMOHHOIO M rpaxKaaHckoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. JL.H. fymu-
nesa (r. AcTaHa);

13. OrnesHes B.B. — A.ch.H., npurnalerHblit npoceccop topuanyeckoro dakynsteta YHusepcuteta bpemena (. Bpemen, lepmanua);

14.Poros W.W. — p.to.H., npocbeccop, Mpeacenatens Komuccumn no npasam yenoseka npu lpesugente Pecny6nukn KasaxctaH, uneH EBponeiickoit komuccum 3a
ﬂeMOKp)aTVIIO yepe3s npaso (BeneunaHckasa komuccua) oT Pecny6nuku KasaxctaH, akc-lpeaceaatens KonctutyumonHoro Coseta Pecny6nuku KasaxctaH (r.
AcTaHa);

15. CapcemGaes M.A. — a.t0.H., npocheccop kadeapbl MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. J1.H. Tymunesa (r. Actana);

16. CangoB AX. — a.t0.H., npocheccop, avpekTop HaumoHanbHoro ueHTpa Pecny6nuku Y36ekuctaH no npaBam 4enoBeka, npeacesatens Komuteta no gemokpa-
TUYECKUM MHCTUTYTaM, HErocy4apCTBEHHbIM OpPraHM3auMAM W OpraHam camoynpaBneHuA rpaxaaH 3akoHopaTenbHoi nanatel Onuit Maxnuca (MapnamenTa)
Y36ekuctaHa, akagemuk HaunonanoHoi Akagemun Hayk Pecny6nnku Ya6ekuctaH (r. TawkenT, Ya6ekucTan);

17. Ctounos A.b. — cyaba KoncTutyunonHoro Cyaa Bonrapuu, goktop npasa, npodeccop Coduitckoro yHusepcuteTta um. Ceatoro Knumenta Oxpuackoro (r. Cochua,
Bonrapus);

18. Cnaak T. — gokTop npaga, npocheccop ropuandeckoro hakynsteta Yuusepcuteta Ctokronbma (r. Ctokronsm, LLseuun);

19. Yaapues C.0. — a.t0.H., npocheccop, cyaba KoncTutyumonHoro Cyaa Pecny6nuku Kasaxctat (r. Actana);

20. Xumma K. — gokTop npasa, npocheccop Beiclueit wkonbl npasa BawuHrtoHckoro yHusepeuteTa (r Cuatn, CLUA).

PEAAKLIUOHHAA KOJITETUA:

1. Anavkun A.B. (rnasHblit peaakTop) — a.cun.H., K.t0.H., Associate professor [lenapramenTta ny6nuyHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. A6gpacynosa I3. —k.t0.H., Teaching professor lenaptameHTa yactHoro npasa Magsut Narikbayev University (r. AcTaHa);

3. Ay6akuposa W.Y. — a.l0.H., Assistant professor [lenaptamenta ny6nauyHoro npasa Magsut Narikbayev University (1. AcTana);

4. Axmaaun M.A. — PhD, Assistant professor, Buue-lposocT no HayyHo# geATenbHocTu u uccnegosanuam Magsut Narikbayev University (. AcTana);

5. bekTu6aesa 0.C. — PhD, aupekTop (aekaH) Boicwiet wkonsl npasa Magsut Narikbayev University (r. AcTana);

6. (EMeGaeBa)A.A. — K.t0.H., OLEHT, AupekTop HayyHo-06pa3oBaTenbHOrO LEHTPa YroNoBHO-NPaBoBbIX Aucumunnui Akagemuu npasocyaus npu BepxosHom Cyge PK
r. AcTaHa);

7. Bo3nak 0.A. — k.10.H., Teaching professor [lenaptamenTa yronosHoro npasocyaua Maqgsut Narikbayev University (r. Actana);

8. Ewnunasos H.C. — PhD, Assistant professor [lenaptamenta mexayHapoaoro npasa Magsut Narikbayev University (. AcTana);

9. Ecenkynosa b.b. — PhD, Associate professor AvepukaHckoro yuusepcuteta Lientpanstoit Asum (r. buwikek, Pecny6nuka Kbiproizctan);

10. XXymarynos M.W. — p.to.H., npocheccop, 3amecTuTens Jupektopa KasaxcTaHckoro MHCTUTYTa cTpaTernyeckux uccnesosaxuit npu Mpesupexte PK (r. AcTana);

11. Xycynos A.[l. — a.t0.H., Teaching professor [lenaptamexTa nyGnuytoro npasa Magsut Narikbayev University (r. AcTana);

12. Uapbiwesa C.K. — a.to.H., Professor Emeritus [lenaptamenTa yactHoro npasa Maqgsut Narikbayev University (r. Actana);

13. Kanuwesa X.I. — k.10.H., Professor Emeritus [lenaptamenTa ny6nuyHoro npasa, pykoBoauTenb bropo no ouetke u ceptuchukaumu topuctoB Magsut Narikbayev
University (r. AcTana);

14. Kum K.B. — k.t0.H., Professor Emeritus [lenaptamenTa YronosHoro npasocyauna Magsut Narikbayev University (r. AcTaHa);

15. Koramos M.Y. — A.10.H., npocheccop, pyKoBOANTENb HAY4YHO-UCCNEA0BATENbCKUX MPOEKTOB MO BOMPOCAM YrON0BHOM0 NPAaBOCYAUA U Hay4YHoii 3kcnepTusbl Magsut
Narikbayev University (r. Actana);

16. Kopa6oes . — PhD, Associate professor MexayHapogHo# wkonsl skoHomuku Magsut Narikbayev University (r. Actana);

17. Manu+osckuit B.A. — a.to.H., npocheccop HAO «YuusepcuteT Hapxo3s» (r AnmaTsl);

18. MenbHuk PC. — p.to.H., Associate professor, aupekTop HayuHoi WKonsl agMUHUCTpaTUBHOrO M Hemelkoro npasa Magsut Narikbayev University (r. AcTana);

19. Hapuk6aes T.M. — k.to.H., Mpeacepatens Mpasnenna Magsut Narikbayev University (r. Actana);

20. HypTaes PT. — g.t0.H., Professor Emeritus [lenaptamenTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

21. Opa3s6aesa A.A. —k.to.H., Teaching professor Magsut Narikbayev University (r. AcTaHa);

22.Men C.I. - k.to.H., MposocT (Pektop) Magsut Narikbayev University (r. Actana);

23. Moponpuropa PA. — a.t0.H., npocheccop, cyaba Konctutyumonroro Cyaa Pecny6auku KasaxcTa (r. Actana);

24, Caanun C.B. — pokTop npaBa, accouMmpoBaHHblit npodeccop, accounumpoBaHHbii aekaH Lkonel npasa Yausepcuteta KUM3M (r. Anmarsi);

25. CEVITE;'IOB K.K. = A.t0.H., npocheccop, nepsblit npopekTop AkagemMuu NpaBoOXpaHUTENbHbIX OpraHoB npu leHepanbHoi npokypaTtype Pecny6nuku KaszaxcraH (r.
AcTaHa);

26. TemupGekos X.P. — PhD, Teaching professor [lenaptameHTa ny6nuynoro npasa Beicweit wkonbl npasa Magsut Narikbayev University (r. AcTana);

27. Tnenuna L.B. — a.t0.H., npocheccop, 3aseaytowan kacheapoil MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yHusepcuteta um. JLH. [ymunesa (r. Actana);

28. XaceHos M.X. — PhD, Assistant professor [lenaptamenta yactHoro npasa Maqgsut Narikbayev University (r. Actana).
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Magsut Narikbayev University. INFORMATION SCIENTIFIC JOURNAL «LAW AND STATE»,
PUBLISHED SINCE 1997, FREQUENCY OF PUBLICATION - 4 ISSUES PER YEAR.

INTERNATIONAL EDITORIAL COUNCIL:

1. Kaudyrov T.Ye. (chairman) — Doctor of Juridical Science, Teaching professor of the Department of Private Law at Magsut Narikbayev University (Astana);

2. Akhpanov A.N. — Doctor of Juridical Science, Professor of the Department of Criminal Law disciplines at L.N. Gumilyov Eurasian National University (Astana);

3. Borchashvili I.Sh. — Doctor of Juridical Science, Professor, Member of the Commission on Pardons under the President of the Republic of Kazakhstan (Astana);

4. Daulenov M.M. — Ph.D., President, Chairman of the Board of NJSC «Narxoz University» (Almaty);

5. Dulatbekov N.O. — Doctor of Juridical Science, Professor, Rector of Academician E.A. Buketov Karaganda University, Member of the National Academy of Sciences
of the Republic of Kazakhstan (Karaganda);

6. Ziemblicki, Bartosz — Ph.D., Wroclaw University of Economics and Business (Wroclaw, Poland);

7. Kozlowski, Artur — Dr. Hab., Professor, University of Wroclaw (Wroclaw, Poland);

8. Kihler L. — Doctor of Law, Professor, Department of Law, University of Bremen (Germany, c. Bremen);

9. Lundmark T. — Doctor of Law, University of Hull, Law School, Professor (Great Britain);

11. Melkevik, Bjarne — Doctor in Law, Professor (tenure) of Laval University (Quebec, Canada);

12. Moroz S.P.— Doctor of Juridical Science, Professor, Dean of the “Adilet” Higher School of Law at Caspian University (Almaty);

13. Nurmagambetov A.M. — Doctor of Juridical Science, Professor of the Department of Constitutional and Civil Law at L.N. Gumilyov Eurasian National University
(Astana);

14. Ogleznev V. - Doctor of Philosophy, Visiting Professor, Department of Law, University of Bremen (Germany, c. Bremen);u]

16. Rogov I.I. — Doctor of Juridical Science, Professor, Chairman of the Human Rights Commission under the President of the Republic of Kazakhstan, member of
the European Commission for Democracy through Law (the Venice Commission) of the Council of Europe representing Kazakhstan, former Chairman of
the Constitutional Council of the Republic of Kazakhstan (Astana);

17. Sarsembayev M.A. — Doctor of Juridical Science, Professor of the Department of International Law at L.N. Gumilyov Eurasian National University (Astana);

18. Saidov A.Kh. — Doctor of Juridical Science, Professor, Director of the National Center of the Republic of Uzbekistan for Human Rights, Chairman of the Committee
for democracy institutes, non-governmental bodies and civil self-government bodies of Legislative Chamber of Uzbekistan, Academician of the National Academy
of Sciences of the Republic of Uzbekistan (Tashkent, Uzbekistan);

19. Stoilov, Yanaki — judge of the Constitutional Court of Bulgaria, Doctor of Law, Professor of St. Kliment Ohridski Sofia University (Sofia, Bulgaria);

20. Spaak T. - Doctor of Law, Professor, Department of Law, University of Stockholm (Sweden, c. Stockholm);

21. Udartsev S.F. — Doctor of Juridical Science, Professor, judge of the Constitutional Court of the Republic of Kazakhstan (Astana);

22. Himma K. - Doctor of Law, Professor, Law School, University of Washington (USA, c. Seattle).

EDITORIAL BOARD:

1. Didikin A.B. (Chief Editor) — Doctor of Philosophy Science, Candidate of Legal Sciences, Associate professor of the Department of Public Law at Magsut Narikbayev
University (Astana);

2. Abdrasulova G.E. — Candidate of Legal Sciences, Teaching professor of the Department of Private Law at Magsut Narikbayev University (Astana);

3. Aubakirova I.U. — Doctor of Juridical Science, Assistant professor of the Department of Public Law at Magsut Narikbayev University (Astana);

4. Akhmadi A.M. — PhD, Assistant professor, Vice-Provost for Research of Magsut Narikbayev University (Astana);

5. Bektibayeva 0.S. — PhD, Head (Dean) of KAZGUU Law School of Magsut Narikbayev University (Astana);

6. Biyebayeva A.A. — Candidate of Legal Sciences, Associate professor, Director of the Research and Educational Center of Criminal Law Disciplines of Academy of
Justice under the Supreme Court of the Republic of Kazakhstan (Astana);

7. Voznyak 0.A. — Candidate of Legal Sciences, Teaching professor of the Department of Criminal Justice at Magsut Narikbayev University (Astana);

8. Yeshniyazov N.S. — PhD, Assistant professor of the Department of International Law at Magsut Narikbayev University (Astana);

9. Esenkulova B. — PhD in Law, Associate Professor, American University of Central Asia (Kyrgyzstan Republic, c. Byshkek);

10. Zhumagulov M.I. — Doctor of Juridical Science, Professor, Deputy Director of the Kazakhstan Institute for Strategic Studies under the President of the Republic
of Kazakhstan (Astana);

11. Zhusupov A.D. — Doctor of Juridical Science, Teaching professor of the Department of Public Law at Magsut Narikbayev University (Astana);

12. Idrysheva S.K. — Doctor of Juridical Science, Professor Emeritus of the Department of Private Law at Magsut Narikbayev University (Astana);

13. Kalisheva Zh.G. — Candidate of Legal Sciences, Professor Emeritus of the Department of Public Law, Head of the Legal Assessment and Certificate Bureau at
Magsut Narikbayev University (Astana);

14. Kim K.V. — Candidate of Legal Sciences, Professor Emeritus of the Department of Criminal Justice at Magsut Narikbayev University (Astana);

15. Kogamov M.Ch. — Doctor of Juridical Science, Professor, Head of the research projects in the field of criminal justice and scientific expertise of Magsut Narikbayev
University (Astana);

16. Koraboyev |. — PhD, Associate Professor, International School of Economics, Magsut Narikbayev University (c. Astana);

17. Malinovsky V.A. — Doctor of Juridical Science, Professor of NJSC «Narxoz University» (Almaty);

18. Melnyk R.S. —Doctor of Juridical Science, Director of the Scientific School of Administrative and German Law Magsut Narikbayev University (Astana);

19. Narikbayev T.M. — Chairman of the Board of M. Narikbayev KAZGUU University (Astana);

20. Nurtayev R.T. — Doctor of Juridical Science, Professor Emeritus of the Department of Criminal Justice at Magsut Narikbayev University (Astana);

21. Orazbayeva A.A. — Candidate of Legal Sciences, Teaching professor of the Department of Public Law at Magsut Narikbayev University (Astana);

22. Pen S.G. — Candidate of Legal Sciences, Provost (Rector) of Magsut Narikbayev University (Astana);

23. Podoprigora R.A. — Doctor of Juridical Science, Professor, judge of the Constitutional Court of the Republic of Kazakhstan (Astana);

24. Sayapin S.V. - Dr.iur., Associate Professor, Associate Dean School of Law at KIMEP University (Almaty);

25. Seitenov K.K. — Doctor of Juridical Science, first Vice Rector of the Academy of Law Enforcement Agencies under the Prosecutor General's Office of the Republic
of Kazakhstan (Astana);

26. Temirbekov Zh.R. — PhD, Teaching professor of the Department of Public Law at Magsut Narikbayev University (Astana);

27. Tlepina Sh.V. — Doctor of Juridical Science, Professor, Head of the Department of International Law at L.N. Gumilyov Eurasian National University (Astana);

28. Khassenov M.Kh. — PhD, Assistant professor of the Department of Private Law at Magsut Narikbayev University (Astana).

4 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



COAEP>XAHWUE KykplK XaHe MemnekeT

NpaBo u rocygapcTBo
Law and State
Ne 2 (107), 2025

AJIMUHUCTPATUBHOE ITPABO
Menwvnuk P.C. (Pecnybnuka Kazaxcman, 2. Acmana) OCHOBHBIC UCTOPUYECCKUEC DTAIBI
Pa3BUTHS aIMUHHUCTPATUBHOM rocTriMu B Kazaxcrane ... 6

TEOPUSA U ®UTOCODUS ITPABA
Oznesneg B.B. (Poccus, 2. Cankm-Ilemepoypz) MUHUMaIN3M U €ro OTPaHUYEHUSA: KPH-

THYECKUH aHaJIN3 OHTOJIOTUH IopuANIecKoi oos3annoctr Jloperma Kamepa -_....________ 29
Hopoiuesa C.K. (Pecnyonuka Kazaxcman, 2. Acmana) Aktol MextyHapoqHoro (puHaH-
COBOTO LIEHTPa «AcCTaHa» U cucTeMa 3akoHofaresibeTBa Pecyonmnku Kazaxcran ... 35

HNEPEBO/IbI TPYIOB BBIJIAIOIIUXCS YUYEHBIX
Konep JI. (OPT, 2. bpemen) O MEHUMAIKCTCKOM TIOHUMAHHUH FOPUANUECKOM 00s3annoct 44

MNPOIIECCYAJIBHOE ITPABO
Kanviuesa H.X., Canapoexosa K. C. (Anmamut K., Kazakcman Pecnyonuxacer) AKI

rreH KazakcTanmarsl TOPEIiK MPOLECTi TaMBITY: TEOPUACH MEH OIIICTEP] - oo 60
I'PAZKKJAHCKOE ITPABO

baoaoxycanan 3.JI. (Pecnyonurka Kazaxcman, 2. Acmana) YCTORINBOCTH TIPABOBOTO (-
(exTa OJTHOCTOPOHHETO BOJien3bsiBICeHUs «Mortis Causay MOJ YCIOBHEM oo coooooomomone-- 68
TPYJOBOE ITPABO

Xacenoe M.X., Kanamkoizot M. (Pecnyonuka Kazaxcman, 2. Acmana) I1paBoBoe o0e-
CIICYEHHE 3allUThl paOOTHUKOB OT CTpecca Ha paboueM MecTe: CpaBHUTEIBHO-TIPABOBOE
(o1 (<Y1 (0): 517 (< 75
HlInaioep M.B. (DPI; 2. IlImanvkanvoen), Ecupkenosa M.M., Cammap K.I. (Pecnyonuka
Kazaxcman, 2. Anmamst) Actual employment problems of persons with disabilities in the Re-

public of Kazakhstan: comparative legal analysis with foreign countries -.________________________ 89
YI'OJIOBHOE ITPABO

Muratova A. Zh., Saktaganova I. S. (Astana c., Republic of Kazakhstan) Legal aspects of
combating gambling addiction: international approaches to establishing liability ..._.._..___. 99

Ewanoe A.Ill., Camwioanouesa A.E. (Pecnyonuka Kazaxcman, 2. Kocuivt) Yronos-
HO-ITPABOBbIC ¥ KPUMHUHOJOTHYECKHE aClIEKThl UTOPHOTO OM3HECa CPeid HECOBEPIICHHO-
netnux B [pysuu: ypoxu s Kaszaxcrama ... oo o 109

9KOJOI'NMYECKOE IMPABO

Cmazynosa T.C., Ilopoxoe E.B. (Pecnyonuka Kazaxcman, 2. Anmamot), Hykyuwieea A.A.
(Pecnyonuka Kazaxcman, 2. Kapazanoa) I1nara 3a HeraTuBHOE BO3/I€HCTBUE HA OKPYKa-
FOIIYIO Cpemdy, MTpadsl U BO3MEIICHHE YORITKOB B chepe 0OpalieHust ¢ TBEPILIME OBITO-

BBIMH OTXOJIaMH: TIPABOBast IIPUPOJIA U CIICIUPUKA COOTHOIIEHUS - o - o oo 117
MA3BMYHBI/CONTENT S - e 130
ABTOPITAPYA APHAJIFAH AKIMAPAT e 131
NHOOPMANUA AJIAABTOPOB . 132
INFORMATION FOR AUTHORS 133

Mpago v rocyaapcTso, Ne 2 (107), 2025 5



AJIMWHNCTPATUBHOE MPABO

DOI: 10.51634/2307-5201_2025_2 6
YAK 3427
I'PHTU 10.17.31

OCHOBHbIE UCTOPUYECKUE 3TAINbI ®OPMUPOBAHKA
AAMWHUCTPATUBHOIO NPOLIECCA B KA3AXCTAHE
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CraTpsl MOCBsII[eHA AHAAU3Y OTAECABHBIX HCTOPHYECKHX ITAIlOB, B PAMKAX KOTOPBIX IPOUCXOAHAO
opMUpOBaHHe HHCTHTYTa AMUHUCTPATUBHOTO Mpoliecca (aAMHHUCTPATHBHOI IocThMK) B Kasaxcra-
He. \aHHAas TeMaTHKa XapaKTePH3yeTCsl 3HAYUTEABHbIM YPOBHEM HAyYHOMN aKTYaAbHOCTH, IIOCKOABKY OHa
ellje He CTaAQ IIPEAMETOM OOIIMPHBIX HAYIHBIX HCCAEAOBAHHIL.

ITeAb cTaThM — MPOAHAAM3HPOBATH HE TOABKO COOTBETCTBYIOIIHE IPOTPaMMHBIE M HOPMAaTHUBHBIE
aKTbI, MOCBSIEHHble MHCTUTYTY AAMUHHCTPATHBHOIO IIPOLiECCa, HO M IIOCMOTPETh Ha OCOOEHHOCTH
AOKTPHHAABHOIO «COIPOBOXAEHHSI>»> PAa3BUTHS AAHHOTO HHCTUTYTA, KOTOPble HMEAM MEeCTO B paMKax
COOTBETCTBYIOLIUX HCTOPUYECKUX TEPUOAOB.

ITo peayabTaTaM HCCAEAOBAHHS BHIACACHBI OCHOBHBIE HCTOPHYECKHE 3TAIIbl, B PAMKAaX KOTOPBIX ITPO-
MCXOAMAO GOPMHUPOBaHKe HHCTHTYTA AAMHHICTPATHBHOTO TIponecca (RAMUHHCTPATUBHOM OCTULIMK) B
KazaxcTaHe: AOPEBOAIOIMOHHBIN M PAHHHUI ITOCAEPEBOAIOIIMOHHBIN ITePHUOABI; AAMHHHUCTPATHBHBIN IPO-
necc B 20-30-x rr. XX CT.; aAMHHUCTPATUBHBII IPOLIECC B TIEPUOA XPYIIEBCKOM «oTTeneAn>» (1953-1964
IT.); RAMUHUCTPATUBHbIi IIPOLIECC B TIOCACAHHE AECATHAETHS COBETCKOTO MEPUOAR; AAMHUHUCTPATHBHBII
mporiecc B HezaBucuMoM Kasaxcrane.

B crarbe cpeAaH psip BBIBOAOB, OTOOPKAOIINX 0COOEHHOCTH GOPMHUPOBAHMS AAMUHUCTPATUBHOTO
IpoIlecca B paMKaX OTAGABHBIX U3 Ha3BaHHBIX ITepHOAOB. Tak, M0 MHEHHMIO aBTOpa, B COBETCKHI ITEPHOA
BOIIPOCHL CYA€OHOrO KOHTPOASI 32 HEIPAaBOMEPHBIMU AEHCTBHSIMU FOCYAQPCTBEHHBIX OPIaHOB M HX
AOASKHOCTHBIX AHUI] HE ITOAYYHAH HEOOXOAMMOIO HOPMATHBHOTO PErYAMPOBAaHMS. JTa TEHACHIHS OblAa
CBOVICTBEHHA AASI BCEX COBETCKUX pecity 0AuK. [IpuHsThIE HOpPMAaTHUBHbIE aKThI HOCHAH [IPEUMYILECTBEHHO
PaMOYHBI XapaKTep U BHICTYIIAAU CKOpee IOPUAMYECKIM OPHEHTHPOM AASL OYAYINHX pelIeHHUI, HEXEAH
PeaAbHO PabOTAIOMUM IOPUAUIECKAM MEXAaHU3MOM.

3HauNTeABHOE MECTO B CTAaThe YAEACHO M3YUeHUI0 0COOEHHOCTel GpOPMUPOBAHIS AAMUHICTPATHUB-
HOTo Tpornecca HaunHas ¢ 90-x IT. mpomaoro croserus. ITo MEHeHMIO aBTOpa 9TO MPOMCXOAMAO PaMKax
HECKOABKUX (YCAOBHBIX) MCTOPHYeCKHUX 3TaroB: 1) 1991-1999 rr.; 2) 1999-2009 rr.; 3) 2009-2014 rr.;
4)2015-2020 rr.

B craTpe u3yvaroTcst Bce peAeBaHTHbIe HOPMATHUBHBIE aKTBI, A TAKOKe IIPOTPaMMHbIE AOKYMEHTBI, Ha
OCHOBE KOTOPBIX IPOHCXOAMAQ MOCTeIIeHHAs] KPHCTAAAM3AIMS MHCTHTYTa aAMHHHUCTPATHBHOTO IIPO-
necca. OTAeABHOE BHIIMAHHE YAEACHO aHAAM3Y Hay4HBIX PabOT TeX aBTOPOB, KOTOPbIe pa3pabarTbiBaAn
AQHHYIO IIPOOAEMATHKY. BEIACASIIOTCS IOANTHKO-IOPUAMYECKYE U HHBIE PAKTOPBI, KOTOPbIE HA TOM HAM
HMHOM HUCTOPHYECKOM JTalle OKa3bIBAAM BAMSIHIE Ha CKOPOCTb pOPMHUPOBAHUS UHCTUTYTA AAMHUHHCTPA-
THBHOT'O IIpOLjecca.

ABTOp NIPUXOAUT K BBIBOAY, YTO UCTOPHUS CTAHOBAEHHS U Pa3BUTHS AAMHHUCTPATUBHOTO Ipoljecca
(aAMuHMCTpaTuBHO! ocTunuK) B Kaszaxcrane 6blAa AAUTEABHOM M YacTO MPOTUBOPEYUBOiL. ABTOD
IIOAATaeT, YTO UMEHHO IOpPHAMYECKasl HayKa AOAXKHA IIPEAAOKUTD 3aKOHOAATEAI0 KOHKPETHBIE pelleHus],
KOTOpBIE IOMOT'YT «YCHAUTD > CyInecTByomyto peaakinio AITITK 1 HalOAHUTD ero TeMH HHCTUTYTaMU
U HOPMaMH, KOTOPbIE 10 PA3AMYHBIM [IPUYHHAM He BOLIAU B €I0 COAEPIKAHIE.

© P.C. MeabHnuk, 2025
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MenbHuk P.C. OcHoBHble UCTOpU4eCKne aTanbl pa3BuTUA a)J,MVIHVICTpaTI/IBHOVI tocTuumm B KasaxctaHe

Katouesvie cA08a: adMuHuCmpamusHuiii npoyecc, AOMUHUCMPAMUBHAS OCMULUS, AOMUHUCPAMUBHbIE
cydvl, deAd, Bbimexarnujue U3 AOMUHUCIPAMUBHO-NPABOBLIX OMHOULEHUT, COBEMCKAS WPUOUHECKAS HAYKA,
cosemckoe 20cydapcmeo, AOMUHUCIPAMUBHbLLL Uck, cydebHas pegopma.

BBeapenne

ToAbKO B HCTOpHYECKOH IepCIIeKTHBE OIIPeAeAsIeTCs HCTUHHOE 3HadeHHe 1 AeHCTBUTEABbHbIN pasMep
ABA€HMI1 ¥ PaKTOB O6IECTBEHHOM XU3HU. DTa JUTATa, IPUHaAAexamas asTopcTBy B.M. Teccena (1901
r.) [17, c. 293], He yTpaTnaa cBOEl aKTYaAbHOCTH 1 CeTOAHS. 1109TOMY ecAM MbI XOTUM B IIOAHOI1 Mepe
HOHSTD He TOABKO HACTOsIIee, HO B OyAyllee MHCTUTYTA AAMIHICTPATHBHOTO IPOLIeCCa, HEOOXOAMMBIM
IPeACTaBASIeTCs IIPOBeACHHE HCTOPHIECKOTO AaHAAM3A eT0 CTAHOBAGHHS U passuTus. [lop aaMuHHCTpA-
THBHBIM NPOIIECCOM B PAMKaX AQHHOM CTaTby Mbl IOHHMAaeM AeATEAbHOCTb aAMHUHUCTPATHBHbIX CYAOB,
CBA3aHHYIO C pACCMOTpeHHeM U pa3pellleHHeM B CIIelJHaAbHOM IpollecCyaAbHO!N popMe aAMUHKCTPATHB-
HBIX A€A, BBITEKAIOLINX U3 ITyOAUYHBIX IPABOBBIX OTHOIICHHIA.

O6cysxaenue
I[Mpo6AaeMaTHKa HCTOPHYECKOTO PA3BUTHS AQAMHHICTPAaTHBHOTO miporiecca B Kasaxcrare mosxer 651Th
3HaKoMa yuTareato o paboram P.A. [Toponpuropsr [70], 3.B. A6aaesoit [2], 3.X. Baiimoapunoit [10].
OAHaKO Ha3BaHHbIE ABTOPbI B CBOMX POM3BEACHHUSAX PACCMATPHBAAU AAHHDI ACTIEKT TTPeNMyIeCTBEeH-
HO B paMKax 60Aee MUPOKOH TPO6AEMATUKH, YTO He TO3BOAMAO MM AETAABHO YTAYOUTHCA B 9TOT BOIIPOC.
B cBs13u C 9TUM, IPEACTABASETCS HEO6XOAUMBIM IIPOBECTU 60A€e OCHOBATEABHOE HCTOPHKO-IPABOBOE
FICCAEAOBAHHE BOIIPOCOB CTAHOBAEHHS U Pa3BUTHS RAMUHICTPATUBHOTO ponecca B Kasaxcrane.

MarepuaAbl 1 METOADI
Crarbs 0OCHOBaHa Ha OAOXKEHHUAX JOPHANYECKOH AOKTPHHBI 1 HOPMAaTHBHBIX IPABOBBIX AKTOB, U3AQH-
Hpix B KasaxcTaHe B pasAudHbIe MCTOpUYECKHE MEePHOABL B mporiecce 06paboTKi AQHHOTO MaTepHaAa
FICTIOAB30BAACS IIMPOKHIT HA6OP METOAOB HAYYHOTO aHAAM3A (MCTOPHYECKHI], CPABHUTEABHO-TIPABOBOY,
$OpPMaABHO-IOPHAUMECKUIL, AHAACKTHIECKHIL H AD. ).

OcHoBHOE copepiKaHHE
AOPEBOAIOIITHOHHBIN H PAHHUH IIOCACPEBOAIOIIHOHHBIN IIEPHOADI

Y aAMHHHCTPaTHBHOIO IIPOLieCCa BCEX MOCTCOBETCKUX CTPAH MHOIO OOINEro, IOCKOABKY OCHOBBI
9TOrO MHCTUTYTA OBIAY 3aAOXKEHBI B COBETCKHI eproa. He craa uckarouennem un Kasaxcran, 3akoHopa-
TEABCTBO KOTOPOTO Pa3BUBAAOCH Ha OCHOBe HopMaTuBHbIX paBosbix akToB CCCP [14, c. 98, 109; 69, c.
50]. DTo ke MOXKHO CKa3aTh U O IOPUAUIECKON AOKTPUHE, KOTOPAs, IPU HAAMYHH OTIPEACACHHO! HaLH-
OHAABHOM AaBTOHOMHOCTH, IIPEUMYLIeCTBEHHO GOPMUPOBAAACH ITOA BAUSHUEM Y4eHBIX, PaO0OTAOMHUX B
LIeHTPAABHBIX YHUBEpCHTETaX U HayuHbIxX neHTpax Coserckoro Corosa [19, c. 7, 8].

OrHomenne k aaMuUHUCTpaTHBHOMY Iporieccy B CCCP B paMKax OTA€ABHBIX HCTOPHYECKHX IePHO-
AOB 0b1AO pazaryHbIM. Tak, Ha IPOTSDKEHHU IEPBOTO AECSITUAETHS CTAHOBAEHHUSI COBETCKOTO FOCYAAPCTBA
IyOAMKOBAAKCh PAbOTHI, ABTOPBHI KOTOPBIX ImHcaAn O mepcrekrusax cospanust B CCCP aamuHuCTpa-
TUBHBIX cyp0B [30; 28; 35]. B 0TAEABHBIX COBETCKHX PeCITyOAMKaX GBIAH OATOTOBAEHBI AQXKe TIPOEKTHI
AEKPeTOB 00 aAMUHUCTPATHUBHON FOCTHULIUK [34,c. 413].

Taxyo TEeHAEHIINIO MOXKHO OOBSICHUTD 110 MeHbIIEN Mepe ABYMs IIpr4HHaMu. Bo-nepBsIx, paccyxae-
HIUS O CYAeOHOI 3aluTe IpaB IPaXkAaH, Mo yreepxaeHno A.M. Yedora, He IPOTUBOPEYNAN OCHOBHBIM
IIPHMHIUIAM, Ha KOTOPBIX H3HAYAABHO CTPOMAACh COBeTcKas roctunus [78, c. 60], a 3Hauut, B reaom,
OBIAM AOITyCTHMBIMIL BO-BTODBIX, IIEpBble COBETCKUE YYeHbIE-aAMUHICTPATHBHCTBL, & C HUMH M MHOTHE
COTPYAHMKHU TOCYARPCTBEHHOTO alTapaTa, GbIAU BBITYCKHUKAMH POCCHICKHX (HMIIEPCKUX) YHHBEpCH-
TETOB, B KOTOPbIX B HayaAe XX B. aKTUBHO U3y4aAUCh BOIPOCHl AAMUHUCTPATUBHOTO mporecca [4; 46, c.
642-649; 11; 27, c. 260-272].

AopeBoAOLIIOHHAST IOpHANYECKasl HAayKa TOrO [ePHOAA HpebbIBaAd IIOA BAMSIHHEM IIPEXAE BCETO
HeMeIlKMX U PPaHITy3CKUX UCCAEAOBAHUM [9, C. 24], B pPaMKaX KOTOPBIX Ha3BaHHbIM HHCTUTYT MOAYIHA
raybOKyI0 pa3paboTKy, IOCKOABKY Ha Teppuropun 3amapnoit u CesepHoit EBpomsl, B 4acTHOCTH B
Anrany, Opannuy, Hemenkux rocypapersax (IIpyccus, Basapus, Bioprembepr, Cakconus, Basen u ap.),
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AAMHHHCTPATUBHbIE CYAbl HadaAH cBOKO pabory B XIX B. [7, c. 384]. TlonbITKa CO3AQHHS AAMUHHCTpa-
TUBHBIX CyAOB (Ha OCHOBe paHee Pa3pabOTaHHBIX AOKTPHHAABHBIX TIOAOXKEHHI) TIPEATIPUHIMAAACD U B
Poccun B epros BpeMeHHOTro mpaBuTeAbCTBA. BBIAO OATOTOBAEHO OAOKEHVE 00 AAMUHUCTPATHBHBIX
CyAQX, KOTOPO€, OAHAKO, He YAAAOCh BOTIAOTUTD B xu3Hb |31, c. 48]. [TosaTomy AopeBoatormonHsie (poc-
CHiiCKHe) yueHble, KOTOPble IIPOAOAYKHAH CBOIO PAGOTY B COBETCKMX yHHBEPCHTETAX U TOCYAAPCTBEHHBIX
OpraHax, OCTaBAAMCh Ha CBOMX (paHee BHIPAGOTAHHBIX) HAYYHBIX IO3ULIHSX, IIBITASACh «IPUCIOCOOHTD>»
UX K PeaAUsSM COBETCKOM IOCyAApPCTBEHHOCTH.

Tax, Haripumep, ML A\ 3arpsinkoB B cepeante 20-XIT. ITFICAA, YTO B CTPaHe TOTPeOHOCT BAAMUHVICTPATUBHOM
FOCTHIMH OLIYIIAeTCsl U IO Ceil AHb, 2 0cO6eHHO B 06aacTh $purancosoro ynpasaeryst [31, . 53]. Coraamaacs
cunm 1 B.A. KobaaeBckuil, oTMedast, 4T0 Cpear pa3sHOOOPasHBIX CIIOCOO0B 0becriedeH s 3aKOHHOCTH ACHCTBHUI
OPraHOB BAACTH OAHUM I3 HAOOAee HAA@KHDIX IIPEACTABASIETCSI CyAeOHAsI IIPOBepKa IIPABOMEPHOCTH AAMHUHI-
CTPaTUBHbBIX AKTOB UAH, YTO TOXKE CAaMO€, AAMUHHNCTPATUBHAS JOCTULIHSA [35,c.241].

Admunucmpamuenviii npoyecc (admunucmpamusnas ocmuyus) 6 20-30-x 22. XX e6.

ITocTeneHHO CUTYaIHs C U3y4eHueM AAMHUHHCTPATHBHOTO IpoLecca (aAMUHHCTPATHBHO FOCTHIIN)
B CCCP HavaAa MEHATBCS. DTO CBS3BIBAAOCDH C HAJAAOM OQUITHAABHOTO «TOHEHHSI > Ha AA\MUHUCTPATUBHOE
IIPaBOo, KOTOPOE MCKAIOUHAH U3 YIeOHBIX IIPOTPAMM BCEX COBETCKHX IOPHAMIECKUX (pAKYABTETOB B IIEPHOA C
1928 o 1937 rr. CooTBeTCTBEHHO OBIAM CBEPHYThI TAKOKE M BCe HAYUHbIE MCCACAOBAHIS B AAHHOI cdepe.
CoBpeMeHHHUKH TeX COOBITHI, ONMPABABIBASI U3THAHME AAMHHUCTPATHBHOIO IPABA M3 IOPHCIPYAECHIHH,
IIMCAAH: <IOMBITKH IIOCTPOUTD CHCTEMY COBETCKOTO aAMHUHUCTPATUBHOTO IPaBa CAEAYeT MPU3HATD OIIHU-
GOYHBIMH, CTOSIMMH B POTHBOPEYNH € CaMO¥ CYIHOCTBIO COBETCKOTO CTposi> [68, c. 155].

OTAEABHO BBICKA3BIBAAUCH IIPEACTABHTEAM COBETCKOM BAACTH TAKKe U 00 AAMUHHCTPATUBHOM
nponecce (aRAMUHUCTPATHBHOI FocTUIMH). [I0Ka3aTeAbHbIMU B 9TOi YaCTH BBITASIAT CAOBA HAPOAHOTO
xomuccapa rocturmu PCOCP A.M. Kypckoro, KOTOpPbIi IIMCaA, 9TO B IPOACTAPCKOM FOCYAAPCTBE C BHe-
ApeHHueM MOAHOM HAIlMOHAAM3AIIMU CPEACTB ITPOM3BOACTBA M HAllMOHAAM3AIMY BHEITHeH 1 BHY TpeHHel
TOPTOBAU He OBIAO MECTa AASI KOHPAVIKTA HHTEPECOB YACTHBIX IPEATIPUHUMATEACH 1 TOCYAAPCTBA, @ TAKKe
AASL CyA€6HBIX CIIOPOB MesKAy HUMH [ 75, ¢. 82].

ITopo6HOE OTHOLIEHHE K AAMHHICTPATHBHOMY IIPaBy U AAMUHUCTPATHBHOMY [IPOLIECCY YCHACHHOE
MaCCOBBIMHU PeNPECCHsIMH U IIOAHBIM HTHOPHPOBAHUEM IIPAB K CBOOOA eAOBeKa IIPUBEAO K TOMY, YTO BO
BCEM COBETCKOM TOCYAAPCTBe (BKAIOUAS COIO3HbIE PeCITyOAMKHM) HHCTUTYT aAMUHUCTPATHBHO I0CTHLIUH
HOAHOCTBIO YTPATHA CBO€ IIOTEHIIHAABHOE 3HAUeHHEe U XOTb KAKyI0-AUOO BOBMOXKHOCTD CYIL]eCTBOBAHMS.
B cBasu ¢ atum H.IL Kapapsxe-Hlckpos B 1927 T. mmucaa, 9TO «B 3aIIaAHBIX KaIIUTAAUCTHYECKUX TOCY-
AQPCTBAX MOAOXKEHHE AMYHOCTH XapaKTepH3yeTcs HadaAaMH PaBeHCTBA, CBOOOABI M ITOAYEPKUBAHIIS
Cy6beKTHBHBIX IyGAMYHBIX TIPaB IPAXAAH. B To Bpems kak Haie (COBETCKOE) TOCYAAPCTBO He CKAOHHO
BBIABUIATD Ha [TePBBIi [IAAH ANYHOCTb. Hao60poT, 0HO paccMaTprBaeT OTAEABHBIX AHI] AMIIb KAK CPEACTBO
AASL AOCTIDKEHHS CBOMX IjeAeH. Y HaC AMMHOCTD He SBASIETCS 4eM-TO caMolieHHbIM. OHa eCTh AMIIb BUHTHK
orpomHoit MamuHbL. [103TOMY U 06ecriedeHue ee PaB CTOUT Ha BTOPOM MAaHe> [33, c. 23]. B passutue
aroit mpican B 1929 r. B.A. Ko6aaeBckuit oTMe4aA, 4TO, «B KOHIIEe KOHI[OB (HOCAe OTAEABHBIX HOHI)ITOK),
MBICAb O CO3AQHUM AAMHHHCTPATHBHBIX CYAOB B COBETCKOM IOCYAAPCTBE OBIAQ OCTABAEHA, TAK KAK OXpa-
HA PEeBOAIOLIMOHHON 3aKOHHOCTH IIPECAEAYeT [0 COBETCKOMY IIPaBy B IIEPBYIO OYepeAab olecledeHue
PEeBOAIOITMOHHOTO IIPABOTIOPSAKA, OTOABUTAsI HA BTOPOM IIAQH 9AeMeHT AMYHOCTHOTO ITPAaBONPHUTA3AHMS,
CTOAD IIPHCY NI AAMUHUCTPATUBHOMY UCKy>» |34, c. 414].

PesyAbTaTOM IOAOOHOM MOAMTHKM COBETCKOTO TOCYAAPCTBA B OTHOIIEHHH CBOHMX I'PAXKAAQH CTAAO
HOCTelleHHOe $OPMUPOBAHIE HOBOTO COBETCKOIO AAMHHHCTPATHBHOIO IIPaBa, CTAPT KOTOPOMY OBIA AQH
Ha IlepBoM coBemanuy 1o BOIpOCaM HAyKH COBETCKOTO IpaBa M OCYAAPCTBA, IPOXOAUBIIEM B HIOAE
1938 r. BricTynmBuInii Ha AAHHOM 3acepaHHH reHepasbHbii npokypop CCCP A Sl BemmmHCkui ocyaua
«AEBBIX>»> IOPUCTOB, U3THABIIMX AAMHHHCTpPATHBHOE IIPABO M3 IIPABOBEACHMS, H OTBEA €My B CHCTeMe
COBETCKOTO IIpaBa OAHO M3 BaKHEHIINX MeCT «B CHAY TOTO HCKAIOUMTEABHOTO 3HAueHHsd, KOTOopoe
IIPHHAAAEKUT BOIPOCAM AAMHHHCTpanyy (YIPaBACHHS) B A€A€ COLMAAMCTHYECKOTO CTPOUTEABCTBA> .
TaxuM 06pa3oM, OH PeaOHAUTHPOBAA AAMUHUCTPATHBHOE [IPABO, HO IIPU YCAOBHH, 9TO OHO AOAXHO GBIAO
Pa3BUBATHCS Ha OCHOBE MCTHHHOTO MapKCHUCTKO-A€HHHCKOTO YYEHHs, He COBIAAAIOIIErO CO B3TASIAAMU
«CTaphIX>» AAMUHHUCTPATUBHUCTOB, Takux kKak A.®. Esruxues, B.A. Ko6asesckuit, K. Apxunos [68, c. 159].
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Qopmuposariie 0cHO8 AOMUHUCHIPAMUBHO20 Npoyeccd 6 nepuod xpyujesckoti «<ommeneau> (1953-1964 z2.)

3a paboTy 10 CO3AQHHIO «HCTHHHO COBETCKOI0> AAMUHHCTPATUBHOTO IIPABA B3SIAACh IIAESIAQ ABTO-
pos HoBoit popmanun — C.M. Beprunckuit, C.C. Cryaenukus, 1. ITerpos, H.J. Aranos, B.A. Baacos.
O06ob1meHre pe3yAbTaTOB HX HAyYHOIO TBOPYECTBA IIOKA3BIBAET, YTO [OA AAMHHHCTPATHBHBIM IIPAaBOM
OHU IIOHUMAAM CHCTeMY HOPM, OIPeACASIONIUX OPraHU3alKIo, TOAHOMOYMSA U QYHKITMOHHPOBAHKe Opra-
HOB FOCYAQPCTBEHHOTI'O YIIPaBAeHHS, a TakKe pOPMbI M METOABI OCYIIeCTBACHHS MU 3aAa4 TOCYAAPCTBA.
B 2TOJ KOHIIETIIMH MECTa AASL 3AIIUTLI IIPAaB U CBOOOA, YACTHBIX AHIY, HAPYIIEHHBIX OPraHAMH BAACTH, He
HaIIAOCh. UTO >ke KacaeTcsi KaTerOPHU «AAMHHHCTPATHBHBIA MPOIECC>, TO B UX paboTax, a TaiKe B
TPyAax 60Aee IIOBAHIX HCCAEAOBATEACH 9TOT TEPMUH HCIIOAB30BAACS HCKAIOUUTEABHO AAST OOO3HAYEHIIS
IPaBOIPHMEHUTEABHON AESATEeABHOCTH OPTaHOB TI'OCYAAPCTBEHHOro ympaBAeHHus. VIHbIME caoBamy,
CyaeOHas KOHIITIHSL AAMUHHICTPATUBHOTO IpoLiecca Gblaa 3aMeHeHa Ha YIIPaBACHUYECKyHo [6; 42, c.
67-68].

OpHako, HeCMOTPsI Ha TMOAOOHOE IIOAOKEHHE AeA B HAayKe, COBETCKOE 3aKOHOAATEAbCTBO TeM He
MeHee Ha9YaAO HAIIOAHSThCS HOPMaMH, KOTOpbIe BO3MOYKHO PAaCCMATPHBATh B Ka4eCTBe IIPOTOTHIIA COBpe-
MEHHOTO MHCTHTYTa AAMHMHICTPaTHBHOM IOCTHUIMH. OTH U3MEHEHHS Ha HOPMAaTHBHOM YPOBHE CTaAU
BO3MOXXHBIMH B TIePUOA, TaK Ha3bIBAeMOil, XpymieBCKoil «oTTenear>» (1953-1964 IT.), KOTOPbIit Xapak-
TEPU30BAACS YACTHYHOM Anbepasusarieil peXkumMa, 0cAabAeHIeM TOTAAUTAPHON BAACTH, IIOSBACHHEM
HEKOTOPO#t CBOOOADBI CAOBA, OTHOCHTEABLHOMN AeMOKpATH3alkel IOAUTHIECKOH U 006IeCTBeHHOF KU3HH,
OTKPBITOCTBIO MUPY, 6OABIIEf1 CBOGOAOI HAYIHOI M TBOPYECKOM AesiTeAbHOCTH [ 77, ¢. 140].

ITepBpIM maroM B 9TOM HAIPaBAGHHM CTAA BCeCOIO3HBIH Yka3 Ilpesmpmyma Bepxosmoro Cosera
CCCP or 21 urons 1961 r. «O pasbHeilieM OrpaHMYeHHH NPUMEHEHHUs IITPadoB, HAAATAEMBIX B
AAMUHHCTPATUBHOM HOpsiAKe>» [48], a Taxoke Ykas IIpesupnyma Bepxosroro Cosera Kasaxckoit CCP
ot 27 despaast 1962 r. «O pabHelinieM orpaHHYeHUN IPUMeHeHUs MTPadOB, HAAATAEMBIX B AAMUHH-
cTparuBHOM TOpsiAke> [49]. CoraacHO AQHHBIM HOPMATHMBHBIM IIPAaBOBBIM aKTaM IPAXAAHAM ObIAO
IPEAOCTABACHO IIPaBO OOXKAAOBATD B CYA ITOCTAHOBAGHHS O HAAOXEHHH HAa HHUX aAMHHHCTPATUBHOTIO
mTpada.

B arot sxe mepuop B Kasaxckoit CCP Havaaach paspaborka mpoekra I'paskpaHCKOro mporieccyass-
HOTO KOAEKCa, YTO CTAAO BO3MOXKHBIM B CBsI3U ¢ npuHATHeM 11 ¢peBpaas 1957 r. Bepxousim CoBerom
CCCP 3akoHa 06 OTHeCeHUH K BEACHHIO COIO3HBIX PeCITyOAMK BOIIPOCOB CYAOYCTPOMCTBA, FPAKAAHCKOTO
1 YTOAOBHOTO CYAOTIPOU3BOACTBa [ 14, c. 98].

Hauatsie B koHIe 50-x rr. XX BB. 3aKOHOIIPOEKTHbIE PaOOTBI 3aKOHUUAUCDH BCTYIACHHEM B CHAY B
1963 r. Ipasxpanckoro mporeccyaabHoro kopekca Kasaxckoit CCP, B cr. 1 K0TOpPOro 6b1A0 3aKperaeHo,
9TO 3aKOHOAATEABCTBO O TPAXKAAHCKOM CYAOIIPOHM3BOACTBE YCTAHABAMBAET ITOPSAOK PACCMOTPEHHS AeA
II0 CIIOPaM, BO3HUKAIONIUM M3 I'PAKAAHCKIX, CEMEHHbIX, TPYAOBBIX U KOAXO3HBIX ITPAaBOOTHOIIEHHUH, AeA,
BO3HMKAIOIJUX U3 AAMAHACTPATHBHO-IIPAaBOBbIX OTHOWIEH I (BbipeaeHO MHOI — P.M.), n Aea oco6oro
IIPOHM3BOACTBA.

XapakTepusys AAHHYIO KaTeTOPHIO AeA, aBTOPbI MCAAH, YTO B OTAUYHE OT HCKOBOT'O IIPOM3BOACTBA B
AAQHHOM CAy4Yae IIPeAMETOM Pa3bUpaTeAbCTBA SBASIETCS CIIOP, BOSHUKAIONIHMI 3 AAMUHUCTPATHBHO-IIPa-
BOBbIX oTHomeHH. CBoeoOpasue mpeaMeTa CIIOpa, XapakTepa IPABOOTHOLIEHUS], KOTOPOe CTPOUTCS
MEXAY ero CyObeKTaMH Ha Ha9aAaX BAACTH U IIOAYHHEHHUS, OTMEYAAOCh B AUTEPATYPe, IPEAOIIPEACASIOT
U PSIA 0COOEHHOCTeI! B IIPOLIeCCYaABHOM ITOPSIAKE PACCMOTPEHHS M PaspelleHnst AeA, BOSHUKAIOIUX 13
AAMHHHCTPATUBHO-TIPAaBOBBIX OTHOMIEHMI (I0AaeTCst xaro6a, a He UCK; HEOOXOAUMOCTb AOCYA€GHOTO
005KaAOBaHNs; COKpalleHHbIE CPOKH PAcCMOTpeHns peaa nT.A.) [1, . 109-119].

K aeAaM, BO3HHKAIOMUM U3 AAMHHUCTPATHBHO-IIPABOBbIX OTHOMEHHUH, coraacHo cT. 288 I'TIK, 6p1AU
OTHECEHBI CIIOPHI:

1) o 5kaa06am Ha HEPaBUABHOCTH B CIIUCKAX H36HpaTeAel;

2) 10 XaA06aM Ha AFICTBUS OPTaHOB M AOAKHOCTHDIX AU} B CBSA3U C HAAOKEHHEM aAMUHUCTPATHB-
HbIX B3bICKAaHMH;

3) AeAa 10 5KaA06aM Ha HeTIpaBOMEPHBIE ACHICTBUS OPTaHOB TOCYAAPCTBEHHOTO YIIPABACHNUS M AOAXK-
HOCTHBIX AMIY, IeMASIOIIIE IIPaBa IPaXXAAH, OTHECEHHbIE 3AKOHOM K KOMITeTEHITHHU CYAOB;

4) 0 B3BICKAHMH C IPAKAQH HEAOUMKH IO HAAOTaM, CAMOOGAOMKEHHIO CEABCKOTO HACEAEHHS H TOCY-
AApCTBeHHOMy 06s13aTeAbHOMY cTpaxoBanuio [20].

Mpago v rocyaapcTso, Ne 2 (107), 2025 9



AJIMWHNCTPATUBHOE MPABO

Kax BrITeKaeT M3 MPONUTHUPOBAHHBIX HOPM, 3aKOHOAATEAb HA4aA ONEpPHPOBATh TEPMUHOM <AGAQ,
BBITEKAIOIIYE 13 AQAMUHHCTPATHBHO-IIPABOBBIX OTHOIIEHHUIT> , 9TO CTAAO CBUAETEABCTBOM HEOOXOAMMOCTH
M TOTOBHOCTH K BBIAGACHHIO M3 MACCHBA IPAXKAAHCKOTO IIPOIIECCa OTACABHOM IPYIIIB AAMHHICTPATHB-
HO-IIPaBOBBIX CIIOPOB, KOTOPbIE CETOAHS COCTABASIIOT CePALIEBUHY AAMHHHCTPATUBHOTO IIPOLIeCcca.

Oanako, moaoxxenus I'TIK Kasaxckoit CCP 1963 r. B yacTH Ha3BaHHBIX CIIOPOB HOCHAHM IIpeUMYIie-
CTBEHHO TOCTAaHOBOYHBII (PaMOYHBII) XapaKTep M He MOTAH ObITh HpUMeHeHsl (IpexAe BCero B 4acTu
AEA TIO ’KaA00aM Ha HeIlpaBOMepHbIe AeHCTBUS OPTaHOB FOCYAAPCTBEHHOTO YIIPABACHHUS U AOAKHOCTHBIX
AWML, yIIEMASIOIIHUE TIPaBa IPAKAAH) 6€3 CIIeInaAbHOTO 3aKOHOAATEABCTBA, KOTOPOE AOAXKHO OBIAO CAHK-
LIMOHHPOBATb BO3MOXHOCTb IPOXKAAH O0XKAAOBATh B CYA€OHOM IIOPSIAKE COOTBETCTBYIOMIHe AeficTBIsL [ 1o
001meMy ke IIPaBHAY B CTPAaHe ACFICTBOBAA AOCYA€OHBII IIOPSIAOK 00KAAOBAHIISI, KOTOPHII H IIPHMEHSIACS
BMeCTO CyAeOHOTO.

Pazsumue 3axoHodamervHbix 0CHO8 AOMUHUCPAMUBHO20 NPOLECCA 8 NOCAEOHUE DecIMUAEMUS COBem-
k020 nepuoda

B xauecTBe cAeAyIOIero 3Tana CraHOBACHUS HHCTUTYTa aAMUHHUCTPAaTUBHOTO Iporecca B Kasaxcrane
MOXXHO paccMarpuBarb npusstie B 1978 r. Koncrurynun Kasaxckxoit CCP, cr. 56 xoTOpoOit rapantu-
poBaaa rpaxaanam Kasaxckoit CCP mpaBo 06)kaA0BaTh AEHCTBHS AOAKHOCTHBIX AHI], COBepIIeHHbIe
C HapyIIeHHeM 3aKOHA, C IpeBbIIIeHHeM TOAHOMOYHI, YIIeMASIOIIIe TIPaBa IPAKAAH, B Cya. Ipaxaane
Kasaxckoit CCP umean mpaBo Ha BO3MelljeHHe ymjepba, IPUYMHEHHOTO HE3aKOHHBIMH AEHCTBUSMHU
FOCYAQPCTBEHHBIX M OOIIeCTBEHHbIX OPTaHU3ALNI, & TAKKe AOAKHOCTHBIX AUI| IIPH MCIIOAHEHHH MU
cAy>ke6HbIX 06s13aHHOCTEl. [TOPAAOK TAKOTO 06KaAOBAHUS AOAXKEH GBIA OLPEACAITHCS 3aKOHOM [ 38].

Kak supnm, Korcrurymus Kazaxckort CCP ¢paxriaecku nosropuaa noaoxkenns I'TIK Kaszaxckoi CCP,
IA€ TakoKe OBIAA CAEAAHA OTChIAKA K CIIEIJHAABHOMY 3aKOHY, KOTOPBII AOAKEH OBIA OIIPEACANTD BUABI PelleHu it
(AeficTBuIT), KOTOpbIe MOTAM GBIAM OBITH IPOBEPEHBI Ha IPeAMET UX 3AKOHHOCTHU B CyAOHOM TOPSIAKE.

HekoTopyio HOpMaTHBHYIO KOHKpeTH3aIHio B 1984 I. MOAY4HA MOPSAOK CYAEOHOTO PacCMOTPeHHSI
KaA06 Ha ACHICTBUS OPTaHOB M AOAKHOCTHbIX AHIY B CBSI3H C HAAOXKEHHMEM AAMVHUCTPATHBHBIX B3BICKAHHUIL.
Sromy criocoberBoBaso npunstre Kopekca Kaszaxckoit CCP 06 aAMUHUCTPATHBHBIX IPaBOHAPYLIEHH-
SIX, TAQBa 22 KOTOPOTO 3aKpPEIHAA IIPOLIEAYPY CYyAeOHOrO 00>KaAOBAHIS AAMUHICTPATHUBHBIX B3BICKAHMIT,
HAaAaraeMbIX B AAMHHICTPATHBHOM NOpsiake | 37 ]. Takum 06pasom, IepBOHaIaABHO BBEACHHBII IPAXKAQH-
CKO-IIPOIIeCCYAAbHBIH IOPSAOK PACCMOTPEHIS XKAA00 Ha ACHCTBHS OPTAaHOB 1 AOAKHOCTHBIX AMI| B CBSI3U
C HAAO)KeHNEM aAMUHUCTPATHBHBIX B3bICKAHMI1, ObIA 3aMeHeH aAMUHICTPATUBHO-IIPABOBbIM (Ha OCHOBe
HOPM KoAIT). TakoBBIM OH OCTAeTCsl H IO CETOAHSIITHHI ACHb.

Bosspamasce x Koncrurynun Kazaxckoit CCP 1978 1., ormeTnym, uro Ha Tepputopuu Kaszaxcrana
HPOLIUTUPOBAHHAS BbINIE CT. 56 Tak U He IIOAYYHAQ HEOOXOAMMOI AASI €€ PeaAbHOTIO BOIIAOIIEHHUS B
XKU3Hb 3aKOHOAATeABHOI OCHOBBL COOTBETCTBYIOIlee PeryAHpPOBaHHE OBIAO Pa3pabOTaHO AMIND Ha
obmecorosHoM yposHe. Peus nper 0 3akone CCCP ot 30 mronst 1987 r. «O mopsiake 06kaA0BaHHMS B CYA
HEIIPaBOMEPHbIX AeICTBUIL AOAKHOCTHBIX AHLI, YIIeMASIOIUX IIPaBa rpaxaan> [ 54]. CoraacHo AanHOMY
3aKOHY, B CyAeOHOM HOPSIAKE MOTAM OBIAH OBITH 00XKAAOBAHBI ACHICTBIISL, EAMHOAMYHO OCYIIECTBASIEMBIE
AOAXKHOCTHBIME AHI[AMHU OT CBOETO MUMEHHU AU OT MMEHH IIpeAcTaBasieMoro opraHa. JKaao6a B cya 6pmaa
AOTIYCTHMOM TIOCA€ TIPOXOXAEHHS AOCYA€6HOro (aAMMHHMCTPAaTHBHOTO) O0XaAOBaHHMA. AAS MOAQIM
’KAAOODbI YCTAaHABAUBAACS MECSUHBIM CPOK, HCUUCASIEMBIH CO AHS, KOLAQ TPAKAAHHH IIOAYYHA OTKA3 B
YAOBAETBOPEHHUH €ro >KAAOOBI BBIIECTOSIIUM B HOPSAKE MOAIUHEHHOCTH AOAKHOCTHBIM AHIOM AMOO
OPTaHOM HAH CO AHS MCTEUEHHS YCTAHOBAGHHOTO 3aKOHOM CPOKA AASL PACCMOTPEHHS JKaAOOBL.

Aannsii 3akoH 0514 otMeHeH 3akoHOM CCCP ot 2 Hos10pst 1989 1. «O mopsiAke 065KaAOBaHHS B CYA
AEHCTBHII OPraHOB TOCYAAPCTBEHHOTO YIIPAaBACHHS U AOAKHOCTHBIX AHL], YIIEMASIIOLIUX IIPaBa FPAXKAQH >
[53]. 3akon 1989 r., B oTAMuHe OT 3aKOHA 1987 I., yCTAaHABAMBAA BO3MOKHOCTD OCIIAPMBAHMS B CyAe He
TOABKO AEHMCTBUIT AOAKHOCTHBIX AHMI], HO M AGHCTBHUI TOCYAAPCTBEHHBIX opraHoB. OpAHAKO B cyAeOHOM
HOPSIAKE MOTAHM OBITh OOXKAAOBAHBI HMCKAIOUHTEABHO MHAUBHAyaAbHbIe akTbl. CyaeOHBIM KOHTPOAb He
PacIpOCTpaHAACA Ha HOPMAaTHBHBIE IIPABOBBIE AKThI, @ TAKOKe HA ACHCTBHA IIPEACTABUTEABHBIX OPTaHOB
FOCYAAQPCTBEHHOM BAACTH, B TOM 4drcAe MeCTHbIXx COBETOB HApOAHBIX AeNyTaToB. IIpeaycMaTpuBasoch
obs3aTeabHOe AOCyAe6HOE (apMuHHCTpaTUBHOE) O6KaroBanue [76, c. 24]. YKaroba paccmarpuBaacs B
TedeHue 10 AHell B IIOPSIAKE IPAXKAAHCKOTO CYAOIIPOU3BOACTBA.
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Takum obpaszom, ammb B 1989 r. 3aBepmmaoch pOpMHPOBAHHE HOPMATUBHOIO PeryAMPOBAHHS
CyAOHOTO KOHTPOASI 32 OTAEABHBIMU ACHCTBISIMU U PelIeHISIMI AOAKHOCTHBIX AUL] U TOCYAQPCTBEHHbIX
OpPTaHOB, BHITEKAOIIMMU I3 AAMHHHICTPATHBHO-IIPABOBBIX OTHOIIEHH. HO 3TO 6BIAO CAEAAHO HCKAIOYH-
TEABHO Ha 001[eCOI03HOM YPOBHE. B COI03HBIX peciryOANKax TOAOOHDIE 3aKOHBI IIPUHSTHI He OBIAU.

ITocaepAHMM HOPMAaTHBHBIM IIPABOBBIM AKTOM, IIPHHATHIM B 9TOH cdepe Ha Teppuropuu Kasaxcrana
B cOBeTCKHil meprop, craa 3akoH Kaszaxckoit CCP «O cypoycrpoiictse Kasaxckoit CCP» [60]. On
COAePIKaA HECKOABKO HOPM, TATOTEIOIIX K AAMHHHICTPaTHBHOMY IIpoIieccy. Tak, 3aKOH mpeAycMaTpHBaA
CO3AaHME MHCTUTYTA CyAeH 10 aAMUHHCTPATUBHOMY U MCIIOAHUTEABHOMY IIPOU3BOACTBY (CT. ct. S, 18,
32, 33), KOTOpble AOAXXHBI GBIAU PACCMATPHBATh AeA2 06 AAMMHHMCTPATHBHBIX MPABOHAPYIIEHHUAX, a
TaKoKe 10 IOPYYeHHUIO PEACEAATEAS] PAOHHOTO (TOPOACKOT0) CYA2 OCYIIECTBAATD KOHTPOAD 32 paboToit
CyaeOHBIX HcrtoAHUTeAe. TakuM 06pasoM 3aKOH, C OAHOI CTOPOHbI, BHEC HEKOTOPbIe YTOYHEHMUS B chepy
IPOM3BOACTBA 10 A€AAM 00 AAMUHUCTPATHBHbIX IIPaBOHAPYIIEHUSX, YTO IIPOSBUAOCH HA POPMUPOBAHUM
HOPMATHBHBIX OCHOB AAST pOPMUPOBAHHST OYAYIIHX CIIEIIMAAMZHPOBAHHBIX CYAOB 110 AAMHHHCTPATUBHBIM
[PaBOHAPYIIEHISM; a C APYTOIl, — IPOU30LIAO PAaCIIMpeHre BUAOB AAMUHHCTPATUBHO-IIPABOBBIX CIIOPOB,
HOAAEXKAIIHX CYyAeOHOMY paccMoTpeHuio. Cya IIOAYYHA IIPABO PaCCMATPHUBATD CIIOPHI, CBSI3AHHbIE C AesI-
TEABHOCTBIO CYA€OHBIX HCIIOAHHUTEAET, KOTOPBIE, K CAOBY, HA CETOAHSIIHUI AeHb 3aHUMAIOT 3HAYUTEABHOE
MeCTO B IIPAaKTHKe AAMUHUCTpaTHUBHbIX CyA0B Kazaxcrana.

TToABOASI IPOMEIKY TOUHBIH UTOT, OTMETHM, YTO B COBETCKHUIT IEPUOA BOIIPOCHI CYA€OHOTO KOHTPOAS
3a HeIPaBOMEPHBIMH AEHCTBHAMU IOCYAQPCTBEHHBIX OPTaHOB M HX AOAKHOCTHBIX AMI] He HOAYYHAH
He06XOAMMOr0 HOPMATHBHOIO PeryAMPOBAHISL. OTa TeHASHIHS OblAa CBOMCTBEHHA AASI BCEX COBETCKHX
peciry6aux. IIpuHITHe HOPMAaTHBHBIE AKTHI HOCHAU IIPEUMYIIeCTBEHHO PAMOYHBIN XapaKTep U BBICTY-
[AAM CKOpee IOPHAMYECKMM OPHEHTHPOM AASL OYAYIIMX peILIeHHi, HEXEAH PeaAbHO PaboTaiomuM
FOPHAMYIECKIM MeXxaHu3MOM. He oAy rA AQHHBIH BOIIPOC TaKoke M TAyOOKOro AOKTPHHAABHOTO H3yeHH .
ITpoBeaeHHBII aHAAM3 COOPHUKOB HAYYHBIX TPYAOB, nspaHHbIX B Kazaxckoit CCP, a Taxoke 6ubanorpadu-
yeckux ykasareaeil [ 19] nokasaa, 4To AQHHOI NPO6AEMATHKOI MHTEPECOBAAOCH O4eHb HE3HAIUTEABHOE
KOAMYECTBO YYEHbIX.

Qopmuposanue admunucmpamusrozo npoyecca (AOMUHUCPAMUBHOTL HOCMULUL) 6 HE3ABUCUMOM
Kasaxcmane

Caepyrommuyit 3Tal CTAHOBACHUSI AAMUHUCTPaTHBHOrO Hporiecca B KasaxcTaHe HagaAcs mocae mpro6-
peTeHHsI CTpaHOI He3aBUCHMOCTH. KasaxcTaHy mpeACTOsIAO pa3paboTaTh KOHIIEIIIINIO CYAeOHOI BAACTH,
OIIPEAEAUTD €€ CTPYKTYPY U 3aA0KHTb HEOOXOAUMbIE IIPOLIECCYaABHbIE, 2 TAKKE AOKTPUHAABHbIE OCHOBBI
AASL QYHKIIMOHUPOBAHUS AAMUHICTPATHBHBIX CYAOB. OTOT IPOLIECC, KAK IIOKA3bIBAET HCTOPHS, He OBIA
6BICTPHIM. B €ro paMKkax MOXKHO BBIAGAUTD HECKOABKO (YCAOBHBIX) HCTOpPUYECKHX 3TaroB: 1) 1991-1999
IT; 251999-2009 rr.; 3) 2009-2014 rr; 4) 2015-2020 rT.

1991-1999 2.

Aast90-x rr. XX BB. 6BIAM CBOMCTBEHHbI ABE OAHOBPEMEHHO CYILIeCTBYIOIINE TeHACHIINH. Tak, C OAHOM
CTOPOHBI, B 3TOT MepuOA HabAIAaAACh Pas3paboTKa HOBOTO (HALJMOHAABHOTO) 33KOHOAATEABCTBR, A C
APYTOH, — HCIIOAB30BaHIE IIPUHATHIX B COBETCKUIT [IEPHOA HOPMATHUBHBIX IIPABOBBIX AKTOB C BHECEHHBIMU
B HUX U3MEHEHWSIMU.

B mepBOoM cAydae peub HAET O KOHCTUTYIIMOHHOM CTPOHUTEABCTBE, KOTOPO€ 3aBePUIMAOCH IPHHATHEM
B 1993 r. nepsoit Koncrurynuu nesasucumoro Kaszaxcrana [39]. B OcHOBHOM 3aKk0He CTpaHbI IPOBO3-
TAQIIAACS IIPUHIMII Pa3ACACHIIS BAACTEH,  CT. 36 rapaHTHPOBaAa CYAeOHYIO 3aIIUTY BCeX IIPaB U CBOO0A,
3axperaeHHbIX B KoHCTHTYIUM U 3aKOHaX. BakHBIM B KOHTEKCTe OYAyIEro MHCTUTYTA AAMUHHCTpPA-
THBHOTrO Iponecca Bbirasipea a6s. 1 cr. 40 Koncrurynun KazaxcraHa, rae ompeAeAsA0Ch, 4TO AIOObIe
PpeLIeHNs 1 AeMCTBHSI TOCYAQPCTBEHHBIX OPTAHOB, 00IIle CTBEHHBIX 00 AMHEHHU, AOAXKHOCTHBIX ¥ HHBIX
AHII, YIIEMASIIOIIVE HAU OTPAaHUYMBAIOLIYE IIPaBa IPAKAAH, MOTAH OBITh 003KAAOBAHBL B CYAE.

ITpuHIUIHAABHOE HACOAOTHYECKOE 3HAYeHHe AAS IOCTENEHHOTO pepOPMHPOBAHUS CHCTEMBI
IOPUAMYECKOM 3aIUTHI IPAB IPAKAAH UMeAa Taioke [ocyaapcTBeHHAs MporpaMma IpaBoBoit pedpopMbl
B Pecniy6anxe Kazaxcran, yrBepxxaennas ITocranosaennem Ipesupenta Peciybanxu Kazaxcran or 12
despars 1994 roaa Ne 1569 [47]. Ee ocHosHbIM upeonrorom 661a H.A. Illaitkenos [8].
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IToxa3aTeAbHO, YTO ITOT IO CYTH MEPBBIN MIPOTrPAMMHBIN AOKYMEHT IOAOOHOIO POAA, HAYMHAACS
C yKasaHus Ha 10, 4T0 Hapop Kasaxcrana, mpusHaBasi IPUOPUTET IPaB U CBOOOA YeAOBEKA, KOHCTHTY-
[IMOHHO 3aKPeIMA CBOI PEIIMMOCTh CO3AATh AEMOKPATHYECKOe OOIIeCTBO U IIPAaBOBOE OCYAAPCTBO.
PeaAnsanyss AQHHOTO 3aAAHMS, KaK OTMEYAAOCh B IIPOrpaMme, TpeboBaAa aAeKBaTHOM IIPaBOBOIM
MHPPACTPYKTYPHI, B CUCTEMe KOTOPOJ BaXKHelIlIee MECTO OTBOAMAOCH CYAAM, KOTOpBIE B AAAbHEMHIIeM
AOAKHBI OBIAM AGHCTBOBATb Ha OCHOBe AU(PepeHIIMPOBAHHON U GoAee TAYOOKOM CIIEIfHAAM3AIMM.
OaAHaKo IPOIUTHPOBAHHOE IIOAOKEHHE, K COXKAAECHHUIO, He OBIAO yTOUHeHO. B AOKyMeHTe He Ha3bIBa-
AWICh BO3MOKHBIE ¥ HEOOXOAUMbIE BUABI CYACOHBIX CIIEIIMAAU3ALINIL.

Hapsiay ¢ atuM crout 06paruTh BHUMAaHHE U elfe Ha OAHO IIOAOXKEHIHE, KOTOPOe 3BYYaAO CAEAY-
fomuM obpasom: «CyaebHast pepopMa AOAKHA KOCHYTHCSI U BOEHHBIX CYAOB... CyABI OTCTpaHeHbI OT
KOHTPOASI 32 IpHMeHeHHeM KOMAaHAMPaMH YacTeil apecTa, 4TO He CIIOCOOCTBYeT IPEAOTBPAIIeHHUIO
IPOU3BOAA CO CTOPOHBI KOMAHAOBAHMUS 1 He 00eCIeurBaeT IPABOBYIO 3AIIUTY BOCHHOCAYKAIHX>.

Astopst IlporpamMMsl $pakTUUeCKM TOBOPUAU O HEOOXOAMMOCTH BBEACHHS aAMHHHCTPATHBHOMN
IOCTUITMU B cpepe BOEHHOTo ymnpaBaeHHs. OTPapHO OTMETHUTD, YTO ACHCTBYIOIIMI Ha CETOAHSIIHHI
Aesb ATITIK B cr. 103 ycranaBauBaeT 0co6eHHOCTH PaccMOTpeHMs AAMUHMCTPATUBHBIMU CYAAMH A€A
0 HCKaM BoeHHOCAyXamux Boopysxenssix Cua Pecriybanku Kasaxcras, Apyrux BOMCK M BOMHCKHX
$OpMUPOBAHHIL, IPAXKAAH, [IPOXOASIINX BOEHHbIE COOPBI, €CAH OTBETYUKOM SIBASIOTCS OpTaHbI BOEH-
HOTO YIpaBA€HHs, BOMHCKAs 4acTb. TakuM 06pasoM, MOXKHO YTBEPXKAATh, YTO OCHOBA AASL AQHHOTO
3aKOHOAATEABHOTO IIOAOXKEHHS ObIAQ 3AA0KEHA B AaAeKOM 1994 1.

B 1995 r. B Kasaxcrane 6piaa mpunsTa HoBas KoHCTHUTYLus, KOTOopas BHecAa CyIIeCTBEHHBIE
H3MEHEHHs B OPraHH3AIUI0 IIyOAMYHOM BAACTH B CTPaHe M HECKOABKO IO-HHOMY 3aKpeIlnAa KOH-
CTHTYLIMOHHYIO OCHOBY AASL OYAyIero MHCTHTYTa AAMHMHHCTPATHUBHON octurmu. Ha Ham Barasa,
AeICTByomas peaakuys Hopmsl 1. 2 ct. 13 Koncturynuu ycrynaer (1o ypoBHIO cBoeil KOHKpeTH3a-
uun) cr.cT. 36 1 40 Koncrurynuu 1993 1., HOCKOABKY B yKa3aHHOM ITyHKTe TOBOPHTCS B LIEAOM O IIpaBe
Ha CyAeOHYIO 3aIUTy 6e3 KOHKpeTH3aLMu TOro (aKTa, 4To CyAeOHAs 3aIMTa rapaHTHPYeTCs, B TOM
9HCA€, X OT He3aKOHHBIX PeIleHHI U AHCTBHI OPTraHOB IYOAMYHOM BAACTH M UX AOAKHOCTHBIX AUIJ.
Ha Ham B3rasia, cylecTBOBaHHE IIOAOOHOM CIIEL[IaABHOM HOPMBI 00Aee GHAUTPAHHO IIOAYEPKHYAO ObI
npuBepxeHHOCTb KazaxcTaHa upee aAMHHUCTPATUBHOM I0CTHILIUH.

OaHaxko, Hapsiay ¢ oTuM, Koncrurynms 1995 1. 6oaee geTko, B cpaBHeHuH ¢ epBoit KoHcTuTynuer,
OIIpeAEAMAA BUABI CYAOB, YCTAHOBUB (I1. 2 CT. 75), 4TO Cype6Has BAACTb OCYIIECTBASETCS [IOCPEACTBOM
I'PAXAQHCKOTO, YTOAOBHOTO H HHBIX yCTAHOBACHHDIX 3AKOHOM POPM CYAOIIPOH3BOACTBA (BBIAEACHO
MHO#1 — P.M.). AaHHas KOHCTUTYLMOHHAs $OPMyAQ CTaAd OCHOBOM AAs co3panus B KasaxcTame passer-
BAGHHOM CHCTEMBI CIIeITHAAN3HPOBAHHBIX CYAOB, B TOM YHCA€ U AAMUHHCTPATHBHBIX.

IToaoxenue m. 2 cT. 75 KoHCTUTYIMU IIOAYIHAO CBOE AaAbHelIee pasBuTHe B YKase IlpesupenTa
Pecrry6auku Kazaxcran or 20 pexabpst 1995 1. Ne 2694 «O cyaax u cTaryce cypeit B Pecrry6anke Kazax-
cran», Tae (m. 3) ykassiBaaoch: «B Pecrry6anke KasaxcTan MOXKeT OCyIIecTBASTBCS CIELUAAM3ALHS
CYAOB U CO3AQHHUE B 9TUX IIEASIX CIIEIMAAUSHPOBAHHbBIX CYAOB: XO3SHCTBEHHBIX, HAAOTOBBIX, CEMEHHDIX,
O AeAaM HeCOBepIIEHHOAETHHX, AAMHUHUCTPATUBHBIX H APYTUx>» [S8]. OueHb BaXHOIL, B KOHTEKCTe
TeMbl HalleTO aHAAM3a, PEACTABASETCA TakkKe U 4. 1 cT. S AaHHOrOo YKasa, rae ToBOPUAOCH O TOM, YTO
«KaXXAOMY TapaHTUPYeTCsl CyAeOHas 3alUTa OT AIOOBIX HEIPABOMEPHBIX PeIleHHI 1 AeHCTBUI TOCY-
AApPCTBEHHBIX OPTAaHOB, OPraHU3ALUil, AOAKHOCTHBIX U HHBIX AHL], YIIeMASIIOIIMX HAU OT PAHHYUBAIOIIIX
paBa, CBOOOABI U 3aKOHHBIE HHTepeChl, IpeAycMoTpenHble KoHcTuTynuest u sakonamu Pecrry6auku>.
XoTs B YKase U He OBIAO YCTAaHOBAEHO, YTO UMEHHO AAMUHHCTPATHBHBIE CYABI AOAXKHBI ObIAM 00e-
CIIEYMBATh PEAAU3ALMIO HA3BAHHOIO IIPaBa, OAHAKO HAAMYHE HEOOXOAMMBIX AASI IOAOGHOTO BBIBOAQ
$OpPMYAUPOBOK CaMO II0 cebe yiKe BBITASAEAO LIeHHBIM.

BaskHOCTD CYAOB U HapA€XKAIIUM 00pa3oM QYHKIIMOHHPYIONIEH CYAeOHOM CHCTEMBI AASI TAPAHTHPO-
BaHMS AOATOCpOUHOTO passuTrsi Kasaxcrana Ob1aa moagepkayTa Tatoke B I Tocaannu IpesuaenTa crpaHst
Hapoay Kasaxcrana «Kasaxcran — 2030: nporiBeTaHue, 6€30IaCHOCTb U YAy4lIeHHe OAArOCOCTOSIHHS
Bcex KaszaxcraHnes» [73] (1997 r.). DTo CTaA0 CTHMYAOM AASL HadaAa OCHOBaTEABHOTO OGHOBAEGHHS
HAITMOHAABHOTO IIPOIECCYaABHOTO 3aKOHOAATEABCTBA.

12 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



MenbHuk P.C. OcHoBHble UCTOpU4eCKne aTanbl pa3BuTUA a)J,MVIHVICTpaTI/IBHOVI tocTuumm B KasaxctaHe

1999-2009 .

IlepBbIiM marom B 3TOM HaNPaBAEHUH CTAAO MpHHATHE B 1999 r. I'paxkAaHCKOTO IpOIlecCyaAbHOTO
Koaekca Pecriy6ankn Kaszaxcran [21]. B xopexce, Hapsiay ¢ mpodmm, GbIA yTOYHEH MOPSIAOK pac-
CMOTpPEHHS AeA «IIO CIOPaM, BOSHHKAIOI[UM M3 IPAXKAAHCKHUX, CeMeHHbIX, TPYAOBbIX, XMAUIIHbIX, B
cdepe rocyAapCTBEHHOTO YIIPABACHHS U MECTHOTO CAMOYIIPaBACHNS, 13 QMHAHCOBbIX, X035 CTBEHHBIX,
3eMeAbHbIX IIPABOOTHOIIEHHI, OTHOIIEHHI IT0 HCIIOAb30BAHMIO IIPUPOAHBIX PECYyPCOB M OXpaHe OKpy-
XKAIOIIeft CPEAB U APYTHX TPABOOTHOIIEHMH, a TAKXKE AEA 0COOOTO IIPOM3BOACTBA>.

Kax Buanm, B I'TIK 1999 r. 66100 YA€AeHO BHUMAaHUe BOIPOCAaM 3allUThI IIPaB, cBOOOA U 3aKOHHBIX
HHTEPECOB YaCTHBIX AUI[ B PAMKAX AOCTATOYHO OOABIIOTO KOANYECTBA AAMUHUCTPATHBHO-IPABOBBIX
OTHOIIEHHH, XOTSA caM TepMUH (AAMUHHCTPATUBHO-TIPABOBble OTHOIIEHHUS) B HEM He MCIIOAb3OBAACSL.
BMecTo Hero 3aKOHOAQTEAb BBEA CAOBOCOUETAHHE «OTHOLIEHHS B Cpepe TOCYAAPCTBEHHOTO yIIpaBAe-
HMS 1 MECTHOTO CAaMOYTIPAaBACHMS >,

B xonrexcre anaansa I'TIK Heo6xopumo o6paruts BHuMaHue Ha [Toppasaea 3, KOTOPBIIT 06bEAMHIA
PS1A TAAB, PeTAAMEHTHPYIOITHX :

IPOU3BOACTBO IIO 3asIBACHIIM O 3AINHTE N30UPATEABHBIX IIPAB IPAKAAH U OOIIeCTBEHHBIX OObEATHE-
HUI, yYaCTBYIOIIUX B BRI6Opax, pedepenaymax (raasa 25, cocTosiaa us 3 crareit);

IPOU3BOACTBO IIO AeAaM 00 OCIIAPHBAHUM ITOCTAHOBACHHI AAMMHUCTPATHBHBIX OPTaHOB K AOAX-
HOCTHBIX AU (rAaBa 26, cocTosiaa u3 3 cTareil);

IIPOM3BOACTBO IO AeAaM 06 OCIIApUBAaHWM pemeHHi M AeficTBuil (MAM Ge3AeHCTBHS) OpraHOB
FOCYAQPCTBEHHOM BAACTH, MECTHOTO CaMOYIIPaBAeHMs, OOLeCTBEHHBIX OObEAMHEHHI, OpraHHU3alUi,
AOAKHOCTHBIX AUI] X TOCYAAPCTBEHHBIX CAYKaITUX (rAaBa 27, cocTosiaa u3 S CTaTeﬁ) ;

IPOU3BOACTBO IIO AeAaM 00 OCIIAPUBAHHU IPAKAAHAMY 3aKOHHOCTH HOPMATHBHBIX [IPABOBBIX AKTOB
(raaBa 28, cocTosiaa u3 3 craTeit).

Kax BuaHO u3 HasBaHuA nepedncaeHHbIX TaaB, [TIK peryanpoBas IopsaOK pacCMOTPEHMS THIIMY-
HBIX aAMHHHCTPATUBHO-TIPABOBBIX CIOpoB. KoHeuHO, AQHHBIM rAaBaM He XBAaTaAO MHOTHX CTaTei,
KOTOpBle OBl ITO3BOAMAM NPUOAM3UTH CYILIECTByIOIlee Ha TO BpeMsl PEryAMPOBAaHUS K CTaHAAPTaM
AAMUHUCTPATHUBHOTO IIpoIlecca. JTa 3aAaua OblAQ BbIIOAHEHA 3aKOHOAaTeAeM moke. Ho HecMoTpst Ha
HEAOCTATOYHO ITIOAHO€ HOPMaTHUBHOE PeryAHPOBaHHE HHCTUTYT AAMUHHCTPATHBHOM IOCTUIIMH [TOCTe-
IIEHHO IIPOKAAABIBAA cele IIyTh B HeAPAX Ka3aXCTAHCKOM CyAeOHOM CHCTeMBbL.

Tak, B 9acTHOCTH, rAaBa 28 3HAYUTEABHO PACIIMPUAA KOAMYECTBO IIOTEHIJMAABHBIX OTBETYHKOB.
Tenepb MOXHO 65140 06XaA0BaTh (HAPSAY C OpTaHaMK IOCYAAPCTBEHHOTO YIPABACHHS U UX AOASKHOCT-
HBIMH AMIJAaMH) TaKke U pelneHus: (AefCTBHS) OPraHOB MECTHOTO CAMOYIPABACHHs, O6IIeCTBeHHBIX
OOBEANHEHNI, OPraHM3alUil, KOTOpPble BBIIOAHSAYM YIPaBAEHUeCKHe QYHKIUM. BO3MOXHBIM cTaa
TaKoKe U CyAOHBIA KOHTPOAD 32 KOAAETHAABHBIMU pemreHusME. HoBanueil 3akOHOAQTEABCTBA OBIAO U
yBeAHUeHHe CpOKa Ha ITOAAYY XKAAOOBI B CYA. Telepp 9TOT CPOK COCTABASIA TPH MECSIIIA CO AHS, KOTAQ
AHIy CTAAO M3BECTHO O HapYLIEHHH ero IpaB i CBOOOA.

IIpunarue mooro I'TIK, a Taxke pAasbHeflIee pa3BUTHE HHBIX IPOLIECCYaABHBIX KOAEKCOB, IOTpe-
60BaAO OOHOBAEHMS 3aKOHOAATEABCTBA M O CYAOHOI cucTeMe. DTO POU3OILIAO B Pe3yAbTATE IPUHSTHS
Koucruryrnmonnoro 3axkona Pecrry6anku Kazaxcran or 25 pexabps 2000 r. «O cyaebHOM cucteme 1
craryce cypeit Peciiy6anku Kasaxcran» [59]. B koHTekcTe Hamero aHaAM3a HanboAaee HHTEpeCHBIMH
BBITASIASIT 263. 2 1. 2 ¢T. 1 H 1. 3 €T. 3 Ha3BaHHOTO 3aKOHA, B KOTOPBIX FOBOPHAOCD, C OAHOI CTOPOHBI, O
rapaHTHSIX CyA€OHOM 3aIUTHI OT AIOOBIX HeIIPABOMEPHBIX PelIeHUH i AeHCTBUI FOCYAAPCTBEHHBIX Opra-
HOB, OPraHU3AIIN, AOAKHOCTHBIX U MHBIX AHI], YIIEMASIOUINX AU OrPAHUYMBAIOIIHMX IIPABA, CBOOOADI
U 3aKOHHBIe HHTEPECH], IpesycMoTpeHHble KOHCTHTYIME U 3aKOHAME pecITyOANKY U, C APYIOH, — O
cymecTBoBanuu B Kazaxcrane crieljuaAU3HpOBaHHbIX CYAOB (BOEHHBIX, 9KOHOMHYECKHUX, RAMUHHUCTpPA-
THBHBIX, II0 A€AAM HECOBEpPIIEHHOACTHUX 1 APYTHX).

OAHAKO IIPH BCEX ITHX AOCTIDKEHISIX «3a49aTKI> AAMHHICTPATUBHOMN I0CTULIUY TPeOOBAAU CBOETO
AaAbHelinero, boaee raybokoro u cucTeMHOro passutus. 1 06 aToMm, B yacTHOCTH, 65140 CKa3aHo I1pesu-
AentoM Kazaxcrana H.A. Hazap6aesnim Ha IIT cpe3ae cyaeit Peciy6anku Kaszaxcras, KOTOpBL Ipoimea
6 moast 2001 r. TTpe3upeHT TOAYEPKHYA, UTO CTPaHA HyXKAQETCS B He3aBUCUMOM U 9P $PeKTUBHOI CyAeO-
HOII cHCTeMe, KOTOpasi OBl, B TOM 9HCA€, CTPOMAACH HA OCHOBAHHY IPHHIUIA CIEIMAAU3aLui. B cBsisu
C 9TUM GBIAO OTMEYEHO, YTO B CTPAHE HEOOXOAUMO «IIPOAOAKUTH PabOTY II0 IIOITATHOMY CO3AAHHIO

Mpago v rocyaapcTso, Ne 2 (107), 2025 13



AJIMWHNCTPATUBHOE MPABO

CHCTeMbl CIIeLJHaAU3UPOBAHHBIX CYAOB — B IIEPBYIO OYepeAb, SKOHOMMYECKHX U aAMUHHMCTPATHBHbBIX >
[15].

ITocTaBAeHHad 3apaya HavyaAa aKTUBHO peaAnsoBbiBaThbca B 2002 r., KOrpa Ha OCHOBaHHMM YKa3a
Ipesusenta Pecrrybanku Kasaxcran ot 9 gpespaas 2002 r. «O6 06pa3oBaHUU CIIEIIMAAUSHPOBAHHBIX
MeXPaOHHBIX 9KOHOMHYECKUX H AAMHHUCTPATUBHBIX CYAOB> [ 62 ] B cTpaHe 6b1AM 06pa3OBaHbl CIIELH-
AANBMPOBaHHbIE MEXPalOHHbIE 9KOHOMUYECKHE CYABI (B I. ACTaHe M B 00AACTSX), @ TAK)Ke, B Ka4eCTBe
9KCIIEPUMEHTa B TOPOAAX — ACTaHbl U AAMATBI, — CIeI[HAAU3UPOBAHHbIE MeXPalOHHbIe AAMUHHCTPA-
THBHBIE CYABI, IOCACAHIIE U3 KOTOPBIX, C OAHOM CTOPOHBI, PACCMATPUBAAK A€Ad 00 AAMUHHCTPATHBHBIX
npaBoHapymenusx (o nponeaypam KoAIT) u, c Apyroit, — B3siau Ha ce6s QyHKIMIO IPOU3BOACTBA 1O
AeAaM 00 OCIIapPUBAHHH IIOCTAHOBACHUI AAMUHHCTPATUBHBIX OPTAHOB H AOAKHOCTHBIX AHI} B COOTBET-
cruu ¢ I'hasoit 26 T'TIK PK or 1999 r. B 2004 r. 65140 IpUHATO pelleHre 006 yBeAMYeHUH KOAUYECTBA
AAMHHUCTPATUBHBIX CYAOB (65140 cO3AaHO 29 HOBBIX CYAOB) [63].

CospaHHblE CIIELMAAM3HPOBAHHbIE MeXpailoHHble apMunucTparushbie cyabl (CMAC) 6bmam
AAAEKO He CyAAMH AAMMHHCTPATHBHOH IOCTUIINH, XOTS, B YACTH IIePeCMOTPa MOCTAHOBACHUH AAMHHH-
CTPaTHUBHBIX OPIaHOB O NPUBACUEHHHU AUI] K AAMHHHCTPATUBHOMN OTBETCTBEHHOCTH, OHU 3Ty QYHKIIUIO,
$aKTHYeCKH, BHITIOAHSIAH.

Waest o paabHeltmedt crienjrraausanuu cyaos B Kasaxcrane 6s1aa moBropena u B Konnemnuu mpa-
BoBoil nmoantuku Pecrry6anku Kaszaxcrana (2002 I.), rAe OTMEYaAOCDh, 9TO «B LJeASIX AAAbHeFIero
COBepIIEHCTBOBAHHUS CYA€OHOI CUCTEMBI IIPEACTABASIETCS] BAKHBIM PACCMOTPEHHE BOIPOCA PA3BUTHS
MHCTHTYTa 9KOHOMUYECKUX, RAMUHHICTPATHBHbIX, 2 B IIEPCIIEKTHBE I0BEHAABHBIX (IO AeAaM HecoBep-
IIEHHOAETHHX) U APYTHX CIIELIHAaAU3UPOBAHHBIX CyAOB>» [S1]. K coxarenmio, B AOKyMeHTe He 6b1A0
YTOYHEHO, KaKie HMEHHO APYTHE CIIel[HaAU3HPOBAHHBIE CYABL AOAXHBI OBITh CO3AQHBI B CTpaHe. JTO
MOXeT ObITb 0OBSICHEHO, BOSMOXHO, T€M, YTO AAHHBII BOIIPOC Ha TOT MOMEHT ellje He IIOAYYHA Heo0Xo0-
AHMOF AOKTPHHAABHOM TPOPabOTKH 1 T03TOMY aBTOPbI KOHIIENIMI OrpaHNYMAKCH AMIIDb «3aKAAAKOM
dyHAAMeHTa>, KOTOPBII MOT OBI OBITH PEAAH30BAH B OYAyIIeM ITOCPEACTBOM IIPUHSTHS HEOOXOAUMBIX
3aKOHOAATEABHBIX aKTOB.

BmecTe ¢ 3TUM CTOUT OTMETHUTD, YTO B AAHHBII IIEPUOA (xomer; 90-x IT. — nepsasi moaosuna 2000-x
IT.) B ADYTHX CTPaHaX IOCTCOBETCKOTO PErMOHA HAYaAOCh AKTHBHOE Pa3BUTHeE MHCTUTYTA AAMHHHICTPa-
TUBHOI IocTUIMK (AAMMHHUCTpPATHBHOTO mporecca). Tak, ¢ 1999 r. 3apa6oTaAn aAMHHHCTpPATHBHBIE
cyapl B Autse, Octonnn u Ipysuu [41]. B 2001 roay mapaamentom Aarsuiickoit Pecriy6anku 651a
IIPHHAT A AMUHUCTPATHBHO-TIPOLIeCCYaAbHDII 3aKOH (BCTymHA B cuay ¢ 1 pespanst 2004 .) 8744]. B 2005
I. aHAAOTMYHBIN HOPMATUBHBIN AOKYMEHT BCTYTIUA B CHAY B YKpauHe 36]. BesycaoBHO, 4TO AAHHBII OIIBIT
He MOT OCTaTbcsl He3aMedeHHBIM B Kazaxcrane. OH aHaAM3HMPOBAACS M M3yJaACs, H aBTOPBI COOTBETCTBY-
FOIIHX ITyOAMKALINI BCe aKTHBHEe FOBOPHAM O HeobxopumocTu Tpancopmanuu CMAC B moAHOLieHHBIE
CYABI AAMHHHUCTPATUBHOH F0CTHITHH.

Tax, manpumep, A. Bparycy u A. MaxuroBa B CBOeM aHAAUTHIECKOM HCCACAOBAHHH (2006 r.),
B IIEPBYIO OYePeAb, MOAHHMAAKM BOIPOC O HEOOXOAMMOCTU KOHKPETH3AIMHM MOHMMAHMS YYEHBIMH M
MOAMTHKAMH TaKHMX KaTeTOPHH KaK «aAMHHHCTPATUBHOE CYAOTIPOM3BOACTBO>» M «aAMHHHUCTPAaTHBHAS
IOCTUIIMS ». BpICKa3bIBask CBOXO TOUKY 3PEHHS II0 AAHHOMY BOIIPOCY, aBTOPHI IPEAAOKHAN 3aKPEeNUTh B
raase 2 KoATT uau cpean HOopM cT. 1 3akona PK o1 27.11.2000 1. «O6 aAMUHUCTPATHBHBIX IIPOLieAypax>
KaTerOpPHI0 «AAMUHHUCTPATUBHASI I0CTUISI>»>. [IpOAOAKAs AaAee, OHU MHMCAAU: <IIOMHMO OTMEYEeHHBIX
BbIIIIE CMBICAOBBIX OTTEHKOB [TOHATHS «aAMHUHHCTPATUBHAS IOCTHIHS»>, B HEM CAEAYeT 0CO00 BBIACAUTS:
a) AESTEABHOCTDH YIOAHOMOYEHHBIX TOCYAQPCTBEHHBIX OPIaHOB IO 3allUTe IIPaB, CBOOOA M 3aKOHHBIX
MIHTEpeCOB IPAXAAH U OPraHM3aUil (IIOABAACTHBIX Cy6beKTOB); 6) CHCTeMy OTBETCTBEHHOCTH U 06s-
3aHHOCTEM FOCYAAPCTBEHHBIX OPIAaHOB U AOAKHOCTHBIX AML| IEPeA IOABAACTHBIME CyObekTamu> [ 13].

OpHaxo, Ipu Bceil IPOrpecCHBHOCTH IPOIUTUPOBAHHOM BbIIle MAEH, B HEH MOXXHO YBHACTb H
HECKOABKO HCKa)KeHHOE IIPeACTABACHIEe 00 AAMUHHCTPATHBHOMN IOCTHIINH, KOTOPYIO IIPEAAATAAOCH COe-
AVMIHUTb C 3aKOHOAATEABCTBOM 00 AAMHHUCTPATHUBHBIX [IPABOHAPYLIEHUSX, 1/ HAH C 3aKOHOAATEABCTBOM
06 aAMMHHCTPATHBHBIX IPOLeAypax. 3aberas Hamepe, OTMETUM, YTO HOAOGHAS (HapAesKamuM o6pasom
HerpopaboTaHHas) upes OblAa 3aA0KEHA U B MPOEKT IePBOr0 AAMHHHCTPAaTHBHO-IPOLECCYAABHOTO
xopekca Kasaxcrana [S7], KoTopblil BCKope MOCAE €ro MOATOTOBKM OBIA OTO3BaH IIPABUTEABCTBOM H3
Masxuanca [Tapaamenta PK [64 ] u 60oaee Ha paccMOTpeHuMe B TOAOGHO# PEAAKIIMH HE [IOAABAACSL.

14 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



MenbHuk P.C. OcHoBHble UCTOpU4eCKne aTanbl pa3BuTUA a)J,MVIHVICTpaTI/IBHOVI tocTuumm B KasaxctaHe

2009-2014 z..

Briepsble Ha odunmasbHOM (TOCYARPCTBEHHOM) yPOBHE 00 aAMMHHCTPATHBHON IOCTHLMH Kak O
CyAeOHOM HMHCTHTYTe 3alUTHI IIPaB 1 CBOOOA rpaxxaaH 6b1A0 ckazaHo B KoHnennnu npasosoit moan-
Tka Pecny6anku Kazaxcran Ha meprop ¢ 2010 a0 2020 roaa [S0], yreepxxpennoit 24 asrycra 2009
I. B AookyMeHTe OTMeYaAOCh, UTO «B KOHTEKCTe Pa3BHTHUS aAMHUHHCTPATHBHO-IIPOIIECCYaAbHOTO ITpaBa
CAeAyeT pacCMaTpHUBATh BOIIPOC 00 aAMUHHCTPATUBHOM IOCTULIUH, Paspelalolieil Cops o IpaBe, BO3-
HHKQIOII¥e U3 [TyOAMYHO-TIPAaBOBbIX OTHOLIEHHI MEXAY TOCYAAPCTBOM U IPAXAAHHHOM (OpraHusanueil).
To ecTh MOAAEXKUT PaCCMOTPEHHIO BOIPOC IPOLIECCYAABHOTO 000COOAEHMS U ACTUTHMALUK MIOPSIAKA
paspemreHust KOHPAUKTOB ITyOAUIHO-IPABOBOIO Xapakrepa. Takum 06pa3oM, aAMUHUCTPATHBHOE CYAO-
IPOH3BOACTBO AOAXKHO CTaTh IIOAHOTIPABHOM GOPMOI OCYIIeCTBACHHSA IIPABOCYAHS, HAPSIAY C YTOAOBHBIM
U TPAXKAAHCKUM CYAOTIPOU3BOACTBOM>.

Kpome aroro, B AOKyMeHTe OblAa TAakKe 3aAOKEHA HAesl M 00 M3MeHeHHH CYAeOHOTO MOpsAKA
IpUBA€YEHHS TPAaBOHAPYIIUTEAEH K AAMHHICTPAaTUBHOM OTBETCTBEHHOCTH U IIEPEHOCE MOHATHSA «<aAMU-
HHUCTPATHUBHBIA CyA> B cdepy QYHKIMOHHMPOBAHMS aAMHHUCTPATHBHOH rocTurmu. ITo aromy mosoay
B Konnenu 65140 oTMedeHO: «B Oyaymem Takke Ha 6ase ACHCTBYIOIIMX aAMUHICTPATHBHBIX CYAOB
HeOOXOAMMO CO3AQHIE CHCTeMbI AAMUHICTPATUBHOM I0CTHI[HH, PAaCCMATPHUBAIOIeH [Ty OANIHO-IIPABOBbIE
CIIOPBI C ITepeAayesi AeA 00 AAMUHHCTPATUBHbIX IPABOHAPYLIEHHSX B IOABEAOMCTBEHHOCTb CYAOB 001Ijeit
ropucauknun> [50].

Yepes HeCKOABKO MeCsIIeB IIOCAe TIPUHATHS AaHHON KoHuenmuy naes o HEOOXOAMMOCTH BBEACHHS
B Kasaxcrane MHCTHTYTa aAMIHHCTPaTHBHON IOCTHIME OblAa O3BydeHa U IIpe3naeHTOM BO BpeMs
ero BBICTYIIAeHHS Ha V che3pe cyaell. [AaBa rocypaapcTBa MOAYEPKHYA, UTO «B CETOAHSIITHHX YCAOBHUSX
He0OXOAMMO OBOPUTD O MOJTAIHOM BBEACHHH CHCTEMbI AAMUHUCTPATUBHOI IOCTHIIUH, CYAOB IO pac-
CMOTPEHHIO YTOAOBHBIX AA, HAAOTOBBIX U APYTHX CIIeIIMAAU3HPOBAHHBIX CYAOB. DTO BeAeHUE BpeMeHH,
COOTBETCTBYIOILee MEXAYHAPOAHOI IIpaKTHKe> [16].

HasBanHbIe COOBITHS, KAK IIOKA3bIBAET AHAAU3 AUTEPATYPBI, AKTHBU3HPOBAAK TEOPETHIECKUE HCCAL-
AOBaHUS B AAHHOH cepe. B cTpaHe HavaAM MOSBASITHCS AaHAAUTHYECKUE 3AITHCKH, OTACABHBIE HayYHbIe
CTaTbH, 9KCIIEPTHBIE 3AKAIOUEHMS, TOCBsIIeHHbIe IPOOAEMATHKe AAMUHUCTPATUBHOTO IIPOLIECCa, AAMU-
HUCTpaTuBHOM ocTULmK [43; 32; 71], KOMIeTeHIMU HOBBIX AAMHUHUCTPATUBHBIX CYAOB | 12], Bompocam
pasrpaHMYeHHs. Pa3AMYHBIX BHAOB IPOU3BOACTB [ 18], a Taxske Gyaymero coaepkanus (IpeameTa) cooT-
BETCTBYIOIIEro Kopekca [72].

AKTHBU3AIINS AOKTPHHAABHOTO 3yYeHNUsI HA3BAHHOM IIPOOAEMATHKY COITPOBOXKAAAACH TAKOKE U ITPH-
HSTHeM OQUIINAABHBIX IIPOTPAMMHBIX AOKYMEHTOB, TA€ BCe D0A€e YeTKO CTABUAUCH 3aAAUM, CBSI3aHHBIE C
CO3AaHMEM AAMMHUCTPATUBHOM focTuiuu B Kasaxcrane [65; 66].

OmpepeAeHHbIe ATk B CTOPOHY YAYYIIEHHS CyIeCTBYIOM el Ha TOT IePHUOA CHCTEMBI PACCMOTPEHI
CIIOPOB MEXAY YaCTHBIMHU AMIIAMU M OPTaHAMH FOCYAAPCTBEHHOM BAACTH, MECTHOTO CaMOYIIpaBACHMS,
00111 CTBEHHDIX 00'be AMHEHHUI1, OPraHU3AIINF, AOAKHOCTHBIX AHI] M TOCYAAPCTBEHHBIX CAYIKAIHUX CACAAA
taioke u Bepxosubiit Cyp Pecrry6anku Kasaxcran. 24 aexabps 2010 r. 65140 IPUHATO HOPMATHBHOE
nocraHoBAeHHe «(O HEKOTOPBIX BOIPOCAX IMPHMEHEHUsI CYyAAMH HOPM TAaBhbI 27 I'paskpAaHCKOTO mpo-
eccyaabHOro kopekca Pecrry6anku Kazaxcran» [52], B paMkax KOTOpOro 6bIAO yTOYHEHO AOCTATOYHO
6oabmIoe KoaudecTBo moaoxeHui Taassr 27 I'TIK, xoTopasi, HATOMHUM, PeTAAMEHTHPOBAAA IIPOH3BOA-
CTBO TIO AeAaM 06 OCTIapMBaHUU PelIeHMI 1 AefCTBHIt (MAN 6e3AefCTBHSA) OPraHOB IOCYAAPCTBEHHOM
BAACTH, MECTHOTO CaMOYIIPABAEHHs, OOIeCTBEHHBIX OOBEAMHEHMIl, OPraHMU3AIMi, AOAKHOCTHBIX
AMI] M TOCYAQPCTBEHHBIX CAYXAIllMX, 3 UMEHHO: KOHKPeTH3UPOBAH IlepeyeHb MOTEeHIIMAAbHbIX OTBeT-
9UKOB; CQOPMYAMPOBAHO IIOHATHE TEPMUHA <OPraH IOCYAAPCTBEHHOH BAACTH>; YTOYHEHBI YCAOBHS
AOIIyCTHMOCTH JKaAOOBI; OIpeAeAeHbl 0COOEHHOCTH O0XKAAOBAHUS peIleHHll IOPUAMYECKOTO AWIA B
OPTaHHU3AI[OHHO-TIPABOBOM $OpPMe TOCYAAPCTBEHHOTO IPEAITIPUSTHSA, TOCYAAPCTBEHHOTO YUpPEXASHHUS
U T.IL; KOHKPETU3HPOBAHO IIOHUMAHIE TEPMUHOB <AEHCTBHE>», «0e3AefCTBHE>; YTOYHEHbI IPaBHAA
HIOACYAHOCTH AASI AGA AQHHOM KaTeTOpHHU; CPOPMYAHPOBAHBI TPEOOBAHMS K 3asIBACHHIO 00 00XKAAOBaHUM
pemenus, peiicTBus (6e3AeHCTBUA); YCTAaHOBAGHO TpeGOBaHMeE, 9TO AOAKHOCTHOE AULIO MAM TOCYAAp-
CTBEHHBII CAYIKAIHIT 0Os3aHBI AOKA3aTh COOTBETCTBHE 3aKOHY 00)KAAyeMOTO pelleHHs], COBEpPLIEHHOTO
AeiicTBus (6e3AeHCTBHS) U T.A.
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AaHHOe HOpPMaTHBHOE IOCTAHOBA€HHME, Ha HAII B3TAsIA, BOOpPaAo B ce0s BCe HanboAee BaKHBIE
U3 CyIeCTBYIOIIMX HA TOT IIEPHOA [OAOXKEHUI U MPEACTABAEHHI 00 0COGEHHOCTIX PacCMOTpeEHHs
CYyAQMH CIIOPOB aAMHHHCTPAaTHBHO-IIPaBOBOro xapakrepa. OpHako, kak 6b He xoTeA BepxosHsiit Cyp
PK yAyqmuTh cHTyanuio B 3TOH cpepe, AAHHOE NPOH3BOACTBO OCTAaBAAOCh «3aKOBAaHHBIM>» B PaMKHU
IPAXXAQHCKOTO IPOLjecca, KOTOPBIH [0 CBOEN HACOAOTHMH M Ha3HAYeHHIO ObIA OPHEHTHPOBAH Ha pac-
CMOTpEHHeE CIIOPOB MEXAY YIACTHHKAMHU IIPOLiecca, 00AAAAIOIIUMH PABHBIM IIPABOBBIM CTATYCOM. AAs
CTIIOPOB AAMUHHCTPATHBHO-TIPABOBOI IIPHPOADL HY>KEH OBbIA OTACABHBIH (CIIeI{HAABHBII) KOAEKC.

B 2014 r. ¢ meAblo BHINOAHEHHS IAAHA MePONpPHATHI 1o peasmsanuu Komnermmum mpasosoit
TMOAUTHKU Pecny6Am<n Kazaxcran ma mepuoa ¢ 2010 po 2020 ropa MucTHTYTOM 3aKOHOAATEABCTBA
Munucrepcrsa oocrunuu Peciry6anku Kasaxcras 6s1aa paspaborana Konnennus coBepueHcTBOBaHAS
aAMHHHCTpaTHBHOI cTunua B Pecmy6anke Kaszaxcran. Paspa6orunku konnernuuu (Ilopompuro-
pa P.A,, Ta66acos A.B., IlTumumbaesa C.C.) 0603Ha4HAM, UTO LIEABIO ACATEABHOCTH AAMUHHCTPAaTHBHBIX
CYAOB AOAKHO OBITH He OCYIIleCTBACHHE TOCYAAPCTBEHHOTO KOHTPOAS, @ 0becIiedeHre IPaBOBOT 3aIIUThI
TPaXXAAQH U MPABOCYAUS B KOHKPETHBIX AeAaX. AASI ee AOCTIDKEHHMS ITPEAAATaAOCh: CO3AATh MECTHbIE U
aTeAASIIMOHHbIE RAMUHHCTPATUBHBIE CYABL, & TAKKe KACCALMOHHYI0 HHCTAHLMIO B AuLe Boicmero (Bep-
XOBHOTO) aAMHHHCTPATHBHOTO CYAQ; TIPHHATH A AMUHUCTPATHBHO-TIPOL[eCCYaAbHBIN KOAEKC; 3aKPEeUTh
B KOAEKCe IIPUHITHITB U IIPOLIEAY PBI, XapaKTePHBIE AASI AAMIHHUCTPATUBHOTO CYAOIIPOU3BOACTBA, B YaCTHO-
CTH, 0 OpeMeHU AOKa3bIBaHUS, 00A€e AKTUBHOM POAK CYAQ B PACCMOTPEHHH CIIOPA, COKPAIEHHbIX CPOKAX
paccMoTpeHus, 003aHHOCTH TOCYAQPCTBEHHbBIX OPIaHOB IIPEAOCTABASITH HEOOXOANMYIO HHGOPMALHIO 1
T.A. B KoHnenuu 65141 0603HaveHbI Tak)Ke OCHOBHBIE BUABL CIIOPOB, KOTOPbIE IIPEAAATAAOCH TIEPEAATD
AASL PACCMOTPEHHS AAMUHUCTPATHBHBIM CYAAMH, & TAKKE BUABI RAMUHHICTPATHBHBIX UCKOB [41].

2015-2020 ze.

3axpernsennsie B KoHIleNIuy MOAOXKEHHS 3aA0KUAN HEOOXOAUMYIO OCHOBY AASL pa3paboTKu Ipo-
eKTa A AMUHHCTPAaTHBHO-TIPOLIeCCYaAbHOTO Kopekca Kasaxcrana (pase — ATIK), ocHOBHbIE IOAOXKEHHS
KoToporo, coraacHo I1aany Mmeponpusaruit Ha 2015 rop no peasnsanuu KoHnenmuy mpaBoBoit HOAUTHKH
Pecrry6auku Kazaxcran na meprop ¢ 2010 oo 2020 roaa [67], A0AKHBI 6bIAK 6bITh BHECEHBI Ha 3aCeAaHUe
Me)xBeAOMCTBEHHO! KOMHCCHH IIO BOIIPOCAM 3aKOHOIIPOEKTHOH AesiTeAabHOCTH npu IIpaBuTeAbcTse
Pecrry6anxu Kasaxcran.

Paspaborka npoekra AITK coBmasa co cAeAylomuM 3TarioM 0OHOBAEHMS IIPOLIECCYAABHOTO 3aKO-
HopaTeabcTBa Kasaxcrana. Tak, 1 HHBapﬂ 201S r. Bcrymuau B cuay Kopexc PK 06 AAMUHHCTPATHBHBIX
npaBoHapymenusx (HoBas pepaxuusi) [61] u 1 suBaps 2016 1. — [paskAQHCKHMI IPOLIeCCyaAbHBII KOAEKC
PK (uoBas pepakuus) [22]. B mepBom M3 Ha3BaHHBIX KOAGKCOB ObIAA 3aKperAeHa raasa 44, peraamen-
THpYIOmas OPIAOK 06XKaAOBaHHS AefiCTBHIL (6e3AefiCTBIA) U pelleHuit opraHa (AOA}KHOCTHOI‘O AuLR),
OCYIIeCTBASIONIEro IIPOU3BOACTBO II0 AGAY 00 AAMUHHCTPATUBHOM IPABOHAPYIIEHHIL.

I'TIK Toxe copepiKaA psiA TAaB, KOTOPbIE PETAAMEHTUPOBAAHN HOPSAOK CYAeOHOTO pacCMOTpeHHs
CIIOPOB MeXAY YaCTHBIMU AMITAMHU M OPTaHAMM BAACTH, 2 TAKKe UX AOAKHOCTHBIMH AMIJAMH, 2 HIMEHHO:

TI'xaBa 27. TIpOM3BOACTBO II0 3asIBA€HHSIM O 3aIUTe H30UPATEABHBIX IIPAB IPAXKAAH U 00IIIeCTBEHHbIX
00'beAVHEHHI, YIaCTBYIOIHX B BIOOPAX, PeCITyOAUKAHCKOM pedepeHAyMe;

TraBa 28. IIpoM3BOACTBO MO 3asBAEHHMSAM 06 OCIAPUBAHUU pelleHwmil, AeHcTBHil (6e3peiicTBHA)
MECTHBIX HCIIOAHUTEABHbIX OPTaHOB, HAPYLIAIOIIMX IIPaBa IPAXKAAH HA y4aCTHeE B yTOAOBHOM CYAOIIPOU3-
BOACTBE B KaueCTBe IIPUCHKHOTO 3aCeAATEAS];

Ixasa 29. IIpOM3BOACTBO IO AeAaM 06 OCIIapUBAHUM pelleHHil U AeicTBHil (6€3AefCTBIS) OpPraHoOB
rOCYAapCTBeHHOfI BAACTH, MECTHOTO CaMOYHPaBAeHI/Iﬂ, O6meCTB€HHbIX O6’I)€AHH€HI/Iﬁ, OpI‘aHHSaHHﬁ,
AOAKHOCTHDIX AHI] 1 TOCYAQPCTBEHHDBIX CAYIKAIIHNX;

T'xaBa 30. ITpou3BOACTBO IO AeAaM 06 OCIIAPUBAHHU 3aKOHHOCTH HOPMATHBHOTO IIPaBOBOTO aKTa.

HasBaHHble mporjeccyaAbHbIe KOAEKCHI He COAEPXKAAU OCOOEHHBIX HOBAIL[Hil B CPABHEHHHU C paHee
CYIeCTBYIOIUMHY IIPAaBUAAMH CYAGOHOTO KOHTPOAS 32 PelIeHMSMH U AHCTBHSAME OPTaHOB IOCYAAp-
CTBEHHOM BAACTH M HX AOAKHOCTHBIX AMI} M, KAK M paHee, He OTOOPaKAaAH OCOOEHHOCTH CyAeOHOTO
PaccMOTpeHus U paspelleHusT KOHPAUKTOB ITYOANIHO-IPABOBOM MPHPOABL, $OpMUPYIOMUXCS B chepe
TOCYAAPCTBEHHOTO YIIPaBACHIL.

16 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



MenbHuk P.C. OcHoBHble UCTOpU4eCKne aTanbl pa3BuTUA a)J,MVIHVICTpaTI/IBHOVI tocTuumm B KasaxctaHe

IToa06HOE ITOAOKEHHE A€A, C OAHOM CTOPOHBI, BHI3BAAO HOBBIE AMICKYCCHHU U OOCYXAECHHUS B HAyIHOMN
cpeae [74; 2; 3; 29] u, ¢ ApyToil, — CIOCO6CTBOBAAO AKTHBU3ALMH 3aKOHOIIPOEKTHOM PaBOTHI B HAMPAB-
AeHHH co3panus B KaszaxcraHe MOAHOIIEHHOTO HHCTHTYTA aAMUHUCTPATHBHOM IOCTULIMH, KOTOPAst ObIAA
HAIIpaBA€HA HA PeaAU3AIIHIO IOAITYHKTA 2.2. myHKTa 2 [TpoTokoAa 3acepaHUS MEXKBEAOMCTBEHHOM KOMUC-
CHL I10 TIPOBEACHHIO AAMUHUCTPATUBHOM pegopmbl 0T 27 Mast 2014 . Ne 07-1-2/11-419 [40].

B xoH1je 2015 1. B 9KCIIEPTHOI CPeAE YoKe aKTUBHO 00CY>KAAACS IIPOEKT A AMUHHCTPATUBHO-IIPOLeC-
cyaabHoro xopexca PK (290 CTaTeI7I§, KOTOPBI, B L]eAOM, IIOAYUHA MTO3UTHBHYIO OlleHKy. PaspaboTunxu
IPOEKTa, B YACTHOCTH, HCKAIOUHAH U3 TIPEAMETa PErYAUPOBAHMUS 3TOTO 3aKOHOAATEABHOTO aKTa Ipolje-
AyPHBIE OTHOIIEHHUS 10 AeAaM 00 AAMUHUCTPATUBHbIX IPABOHAPYIIEHISX, YTO IIO3BOAMAO IIPUOAUSHUTD
IPOEKT K COBPEMEeHHBIM CTAHAAPTAM, BbIPAOOTAHHBIM B AAHHOU cdepe. B To e BpeMsi, ¢ IeAbI0 yAydIIIe-
HMS IIPOEKTa 9KCIIEPTHI COBETOBAAM:

1) OrpaHHYHUTH 3aAQUU AAMUHICTPATUBHOTO CYAOTIPOU3BOACTBA 3AIIIUTOM IIPaB, CBOOOA U HHTEpeCOB
YJaCTHBIX AL} OT HAPYIIEHHI CO CTOPOHBI AAMHHHCTPATUBHBIX OPraHOB;

2) YCTaHOBHTb KPUTEPHH CYACOHOM OLIEHKU ACSTeABHOCTH aAMHHHCTPATHBHBIX OPraHOB, KOTOPbIE
HO3BOASIT TAYOXKe OLIeHHBATh IIPABOMEPHOCTD PELICHHUM, AHCTBUIN AUOO OGe3ACNICTBHS OPraHOB, YeM
IPOCTO 110 KPUTEPHIO pOPMAABHOM 3aKOHHOCTH;

3) yAeAUTb BHUMaHHe (QOPMYAHMPOBAHHIO IPHUHIIMIIOB AAMHMHHCTPATHBHOIO CYAOIPOU3BOACTBA,
IPEAOCTABUB AAMUHUCTPATHBHOMY CYAYy OOABIIIe BO3MOXKHOCTEH AASL AOCTIDKEHHS 3aAaUM AAMHHHICTpPa-
THBHOTO CYAOIIPOU3BOACTBA;

4) 60aee TOAPOGHO OTIPEACANTD NPABUAA AAMUHUCTPATUBHOMN IOPUCAMKLIMHY (IIOABEAOMCTBEHHOCTH)
U [IOACYAHOCTH, 9TOOBI IIPEAYIIPEAUTh BOSHUKHOBEHVE TPYAHOCTEH B IIPABHABHOM BBIOOPE KOMIIETEHT-
HOTO CYAQ;

S) Hpu BHeAPeHHMH O653aTEABHOTO AOCYA€OGHOTO YperyAMpOBaHHS AMUHHCTPATUBHBIX CIIOPOB
He AOIYCTUTD, YTOOBI 3TOT MEXaHM3M HCIIOAB3OBAACS AASl IIPEILITCTBHS CBOEBPEMEHHOMY IIOAYIEHHIO
CyAebHOI 3aITUTI;

6) MCKAIOUUTD KaKyI0-AH0O SKCKAIO3MBHYIO POAb IpeAceAaTeAeit CyAoB (KOAAerHit) B cyae6HOM Ipo-
Iiecce; pacCIpeAeACHHE AeA MEXAY CYAbSIMHU IPOBOAUTD Yepe3 aBTOMATH3UPOBAHHYIO CHCTEMY CAYJaHHOTO
BBIOODA;

7) OrpaHMYHUTD POAb IPOKYPOpPA B AAMHHICTPATHBHOM IIPOIIeCCe IIEABIO 3aIMThl HHTEPECOB IoCy-
AApCTBa, HAACAMB €TO TeMH JXe ITOAHOMOYMSAMY, KOTOPBIMH IOAB3YIOTCS APYTHE AHMIJA, IPUHUMAIONIUE
yaacTue B Aeae (He Goaee);

8) OTKAa3aTbCsl OT COXPaHEHHs NEPECMOTPa CYAeGHBIX pelleHHil B OpsSAKe HAA30pa, HECMOTPS Ha
H3MeHeHUe Ha3BAHMS; [IPABO HA IIEPECMOTP AOAKHO OBITh OIPAHHMYEHO I10 BpeMeHH 1 He AOAXKHO 3aBHU-
CeTb OT AUCKDELIMH AOAKHOCTHBIX AHI] (IIPEACEAATEAS CYAR, IPOKYPOpA);

9) mpeAycMOTpeTh BO3MOKHOCTD TEPECMOTPa CYAOHBIX aKTOB B CAydae MPUHATHS MEXAYHapOA-
HBIM OpPraHOM, KOMIIeTeHIIs KoToporo mpusHaHa Pecrmybauxoit KasaxcraH, pemeHus o HapyuieHuu
MeXAYHAPOAHBIX 00513aTe€AbCTB, €CAH 3TO HApYIIEHHE CBSI3aHO C AKTAMH HAIIMOHAABHBIX CYAOB ITO AAMH-
HHUCTPaTHBHBIM AeAaM [45].

OpHaKO AQHHBIN IPOEKT, HECMOTPSI Ha €T0 3aBepIIeHHbIN U IIEAOCTHBIH BHA, He TIOAYIHA TIOAUTHYC-
CKOTO OAOOpPEHMS U OBIA CHAT C AAABHEHIIEro 00CYKASHHS.

B nepBoit moaosune 2018 r. B Kazaxcrame 6b1A IpeACTaBACH IIPOEKT AAMUHUCTPATHBHOLO IIPOLIEAYP-
HO-TIPOIIeCCyaAbHOTO Kopekca Pecrry6anku KaszaxcTaH, KOTOpPbIft BOIIAOTHA B ceOe HACI0 00beAnHeHHs
B OAHOM 3aKOHOAATEABHOM aKTe TPeX MHCTUTYTOB — MHCTHTYTA BHYTPEHHe! aAMHHHUCTPATUBHOM IIPO-
IIeAypPbl, MHCTUTYTa AAMHMHHCTPAaTHBHOHM IIPOIIEAYPBI M HMHCTUTYTAa AAMUHHMCTPaTHBHON IOCTHIIHH.
KommenTupyst AaHHbIA mnar, paspaborunmku KoHuemmuy mpoexra AAMHHHCTPATHBHOIO IIPOLIEAYP-
HO-TIPOILIeCCyaAbHOTO Kopekca Pecrybamku Kasaxcran, B wacTHOCTH, ykasaam: «IIpunsrue epnHOTrO
3aKOHOAATEABHOTO aKTa B GOpMe KOAEKCA, PeryAHPYIOIero BbINIeYKa3aHHble OTHOLIEHHS, IIO3BOAUT:
IOCPEACTBOM IOBBINIEHHUS IOPUAMYECKON CHABI PEryAHPYIONIEro 3aKOHOAATEABHOIO aKTa YCTAHOBHTD
6a30Bble IPUHIIMIIB U IIPABHAA OCYIIECTBACHHS AAMUHKCTPATHBHBIX IIPOLIEAYP, PACIIPOCT PAHSIOIHEeCs
IIPAKTHYECKH Ha BCeX CY6heKTOB Ty OAMYHBIX TPABOOTHOIIEHHUI! (32 HCKAIOUEHHEM CAyYaeB, YCTAHOBACH-
HBIX 3AKOHOIIPOEKTOM); 06eCIiednTh rapMOHMYHOE PEeryAMpOBaHHe Kak AOCYAeGHOTo, TaK u cyAe6HOro
IPOM3BOACTBA II0 PACCMOTPEHHIO CIIOPOB, BHITEKAIOLIHX U3 ITy OANYHBIX IPABOOTHOMEHAI>» [23].
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A\aHHbIi 3aKOHOIIPOEKT B TeYEHHE CACAYIOIIEr0 FOA IIPOIIEA HECKOABKO ITAIIOB AOPAOOTKH, a TaKoKe
PiA 9KCIIepTH3 (HAY4HO MPaBOBas IKCIIePTH3a, HAyIHAS SKOHOMUMECKAs IKCTIEPTU3], HAYYHA AMHIBUCTH-
YecKast 9KCIIepTH3a, 3aKAtoueHre HarmoHaAbHOM nasarsl npeanpuHnmareaeil Pecry6anxu Kasaxcran).
3aKOHOIPOEKT 06CY>KAAACS TAKOKE M Ha HAYYHO-IIPAKTHIECKIX KOHPEPEHIINSX, B TOM YHCAE, C yIACTHEM
MHOCTPAHHbIX 9KCIIepToB [ 24; 25; 26]. AxruBHas paboTa Hap 3aKOHOIIPOEKTOM IIPHBEAQ, C OAHOI CTOPO-
HbI, K ICKAIOYEHHIO U3 HeTO HECKOABKUX I'PYIIII CTaTel U, C APYTOi, — ero AOTIOAHEHMIO HOBBIMHU CTaThsIMH,
a TaKKe yTOYHEHNIO PepakLuil (POPMyAMPOBOK) OTAEABHBIX €TI0 TIOAOXKEHHUIL.

Bo-mepBrIX, U3 IepBOHaYaAbHOrO Ipoekra 2018 I. 6bIAQ MCKAIOUEHA TAABA, PErAAMEHTHPYIOIas
HOPSIAOK IMPUHYAHTEABHOTO HMCIIOAHEHHS aAMHUHHCTPATHBHOTO aKTa; BO-BTOPBIX, IPOEKT <IIOTEPSIA>
CTaTbIO, IOCBSIIEHHYI0 HIYTOXXHOMY AAMUHICTPATUBHOMY aKTy; B-TPETbHX, U3 [IPOEKTa OblAa yAaA€HA
raaBa «Pacxoabl» M rAaBa, MOCBAIIEHHAS OTBETCTBEHHOCTH AAMHHHCTPATHBHBIX OPIaHOB; B-4eTBEPThIX,
OBIAO IIPUHSITO pelleHHe, YTO TAKHe BOIPOCH KaK «<IIPEACTABUTEABCTBO>», «AOKA3aTEAbCTBA U AOKA3bI-
BaHHUE>, «CyAeOHBIE PACXOABI>, «IIPOM3BOACTBO B CYA€ ANEAASIIMOHHOM MHCTAHINK>, «IIPOM3BOACTBO
B CyA€ KaCCALIMOHHOM MHCTAHIIUI>, «IIPOU3BOACTBO II0 BHOBb OTKPBIBIINMCS OOCTOSTEABCTBAM> U PSIA
APYTHX BOIIPOCOB OYAYT perAaMeHTHpPOBaThCsI cooTBeTCTByomuMy Hopmamu I'TIK PK.

Uro KacaeTcs HOBBIX cTaTeit, To B poekre 2019 1. (B cpaBHeHMH ¢ ipoexTom 2018 1.): 6bIAM yTOYHEHBI
M HECKOABKO PacHIMpeHbl IPUHIUIIBI AQAMUHHUCTPATHBHbIX IIPOIIEAYP ¥ AQAMHHUCTPAaTUBHOTO ITPOIlecca;
Ao6aBAeHa raaBa, PerAaMEHTHPYIOINAs MOPSAOK NepeAadr QYHKIMil LJeHTPAAbHBIX U (MAM) MECTHBIX
HCIIOAHMTEABHBIX OPTAHOB B KOHKYPEHTHYIO CPeAY; BBEACH HHCTUTYT YIPOIIeHHOM aAMUHHCTPATUBHOM
IPOLIEAYPBl; HECKOABKO M3MeHeHa CHCTeMa aAMUHHCTPATHBHBIX MCKOB; AOOABA€HA IAABa <«CYAeOHBIN
KOHTPOAB>» [23].

30 mast 2019 r. ITpaBureancrso Pecrrybanku Kasaxcran IpHHsIAO pelleHIe BHECTH Ha PACCMOTpEHHUe
Maskmanca ITapaamenTa Pecriybanku Kasaxcran mpoekT AAMHHHCTPATHBHOIO IPOLEAYPHO-IIPOLieC-
cyaabHOTO Kopekca Pecrry6anku Kasaxcran [S5]. B Mae caeayromero ropa 3akOHOIIPOEKT 6b1A 0A06peH
Masxuancom ITapaamenta PK u Hanpasaen Ha paccmotpenne B Cenar ITapaamenta PK [S6].

29 mrons 2020 r. Cenar ITapaamenTa PecnyGAHKn Kazaxcran npuHsa AAMUHHCTPaTHBHOTO IIPOIie-
AyPHO-TIpOLiecCyaAbHOTO Kopekca Pecrry6anku Kasaxcran, kotopbrit Berymua B cuay 1 mroas 2021 [S].

BriBoabI

IIpoBeaeHHDBI!N aHAAM3 ITIOKA3bIBALT, YTO UCTOPHS CTAHOBACHHS U PA3BUTHA AAMUHUCTPATUBHOTO
Imporecca &AMI/IHI/ICTPaTI/IBHOfI rocturun) B KazaxcTane 6b1Aa AAMTEABHOI 1, 4aCTO, IPOTUBOPeYHBOiL. B
CTpaHe, eCAU FTOBOPUTD O MIEPUOAE HE3ABHCUMOCTH, OBIAO IOATOTOBACHO HECKOABKO IIPOEKTOB COOTBET-
CTBYIOIErO KOAEKCa, KOTOPbIE [I0 PA3AMYHBIM IPUYUHAM CHIMAAUCH C 06CYKASHIS U 3aMEHSIAUCH HHBIMU
PEAAKLIMSIMU. DTO MOXKHO OOBSICHUTD KakK IIOAUTHIECKUMH IIPUYMHAMY, TaK U OTCYTCTBHEM IAYOOKOIO
(HpeABaPI/ITEAbHOI‘O) AOKTPHUHAABHOTO H3y4YeHUSI AQHHOU NpoOAeMaTHUKY. B CBsI3M ¢ 9THUM, IIpeACTaB-
ASIeTCSI LIeAeCOOOPa3HbIM IIPOAOAKEHIE HAYYHBIX UCCAEAOBAHUI B 9TOM HampaBaeHHH. O4eBHAHO, YTO
HMMEHHO IOpHAMYECKas HayKa AOAXKHA IPEAAOXKHTb 3aKOHOAATEAI0 KOHKpEeTHbIe pelleHH:, KOTOpble
MIOMOTYT «YCHAHUTB> CymjecTByIomyo peaakiiio AITTIK 1 HalloAHUTD ero TeMu HHCTHTYTaMH M HOpMa-
MM, KOTOpbIe paHee, K CO)KaAeHHUIO, He BOIIAM B €T0 COAEpIKaHHe.

Measnuk P.C., 3.5.A., npodeccop, Maqsut Narikbayev University JKorapbl KyKbIK MeKTeOiHiH
npodeccopsi (KasaKCTaH, ACTaHa): KaszakcraHparpl 9KiMIIiAiK mpomecTi KaABINITACTBIPYABIH
HeTi3ri TapuXH Ke3eHAepi.

Maxkaaa Kazaxcranparsl akimMmniaix mporecc (eKiMmiAiK aAiAeT) MHCTHUTYThI KAABIIITACYbIHbIH XKeKe-
A€TeH TApUXU Ke3eHAEPiH TaAAAyFa apHAAFaH. ByA TakbIpbIn FHIABIMH ©3€KTIAIKTIH eAdyip AeHTrediMeH
CUIIATTaAAAbIL, O©UTKEHI OA 9Al A€ AyKbIMADBI FHIABIMH 3€PTTEYACPAIH TaK,I)IprGbIHa alHAAFaH XXOK.

MakaAaHbIH MakcaTbl — dKIMITAIK POLeCC MHCTUTYTHIHA apPHAAFAH THICTI OaFAQpAaMaAbIK JKoHe
HOPMATHBTIK aKTiAepAl TAAAQYMEH KaTap, THICTi TAPUXHU Ke3eHAep IIeHOepiHAe OPbIH AAFaH OChI HHCTH-
TYT AAMYbIHBIH AOKTPHHAADIK, « CYHEMEAALY> epeKIIeAiKTepiHe Kapay.

3eprTey HaTIXKeAepi 6oiipiama Kaszakcranaa axiMimiaik mporecc (aKijiAiK aAiAeT) MHCTHUTYThI-
HBIH KAABIITACYbl OPbIH AAFAH HETI3ri TAPUXU KE3€HAEP aHBIKTAAADBI: PEBOAIOLIMAFA AEHIHTI )KJHe epTe
peBoatorusapaH Kedinri keseHaep; XX rr. 20-30 xok. okiMmiAik mpouecc; XpyieB <« KbIABIMBIFBI»
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Ke3eHiHAeri akimmiAik mporecc (1953-1964 xx.); KeHeCTiK Ke3eHHIH COHFbI OHKBIAABIKTAPBIHAAFBI
oKiMImiAik mporecc; Tayeacia KasakcraHaarsl aKiMIIiAiK mporjecc.

Maxasrapa aTaaraH Ke3eHAEPAIH Xeke meH6epiHAe 9KIMIIIAIK IIPOIIECTiH KAABINTACY epeKIIeAiK-
TepiH KepceTeTiH GipKaTap TYKbIPbIMAAP KacaaAbl. MaceAeH, aBTOPABIH MiKipiHIE, KEHECTIK Ke3eHAe
MEMAEKETTIK OpPTaHAAp MeH AayasbIMABI aAAMAADBIHBIH 3aHCHI3 dPEKEeTTEPIH COT apKBIABI OakblAay
MaceAeAepi KaXXeTTi HOPMATUBTIK peTTey AeHreliHAe 60AFaH xOK. Bya ypaic 6apAbIK KeHecTik peciry-
OAvKasapra ToH epl. KaOblapaHFaH HOPMATHBTIK aKTiAep LIBIH MOHIHAE HeTi3AeMeAIK cUnarTa 60AybIMEH
KaTap, HAaKThI >XYMBIC iCTEMTiH KYKBIKTBIK MEXaHM3MHEH repi 6oAamax, IIeMIIMAEP YIIiH 3aHABI HYCKAYABIK,
TYpPiHA€ KbI3MET €TTi.

Maxanapa eTkeH FachIpABIH 90-)KbIAAAPBIHAH 6acTan 9KiMIIiAiK IIPOLIECTIH KAABIITACY €peKIIeAiK-
TepiH 3epTTeyre aitTapABIKTail OpbiH GepiareH. ABTOpABIH mikipiHmie, 6yA 6ipHeme (MAPTTHI) TApUXU
Ke3eHAep asichiH KaMTHADL: 1) 1991-1999 5x0x.; 2) 1999-2009 x0x.; 3) 2009-2014 510k.; 4) 2015-2020 x0x..

Makaaapa 6apABIK THICTI HOPMATHBTIK aKTiAep, COHAAM-aK OKIMIINAIK MpPOLIECC MHCTUTYTHIHBIH
6ipTiHAeH KPMCTaAAAQHYbl OPBIH aATaH 6aanpAaMaAbn< KyKarTap 3epTTeaepi. Ochbl MaceAeHi asipaeren
ABTOPAAPADIH FHIABIMU eHOeKTepi MeH TaApayAapbIHA epeKiie KoHia 6oaineal. Beariai 6ip Tapuxu ke3en-
A€ 9KIMIIIAIK ITpOllecC HHCTUTYTBIHBIH KAABIITACY XBIAAAMADBIFBIHA 9Cep eTKeH CasiCH-KYKBIKTBIK XKoHe
Oacka pakTopAapra Hazap ayAapBIAAABL

Asrop Kasakcranaa akiMImiAik npouecriy (aKiMmiAiK aAiAeTTiH) KAABIIITaCybl MEH AAMY TapUXbl
¥3aK JKHe JKHi KaMIIbIABIKTAPMeEH cabaKTac 60AABI ACTeH KOPHITBIHABIFA KeAAL. ABTOP 3aH IIbIFapYILIbIFa
OPITK-HiHg KOAAAHBICTAFBI PEAAKLMACHIH «KYIIENTYTe>» >KoHe OHBI 9PTYPAL ce6enTepMeH OHBIH Ma3My-
HbIHA eHOereH HHCTUTYTTapMeH, HOPMAAapPMeH TOATBIPYFa KOMEKTeCeTiH HaKThI MIeMiMAePAL YChIHYbI
KepeK AeIl CAaHAMABIL.

Tyiiindi cesdep: aKimutirik npoyecc, aKimuiirik adirem, IKIMUWIAIK COMMAP, IKIMIIAIK-KYKbIKMbIK
KamviHacmapoan mywsiHOaiimoiH icmep, KeHecmix 3ar ebiAbiMbl, KEHECMIK MeMAEKem, IKIMWIAIK com, com

pedopmaceL.

Melnyk R.S., Doctor in Jurisprudence, Professor, Professor of the Law School of Maqsut
Narikbayev University (Republic of Kazakhstan, Astana c.): Main Historical Stages of Adminis-
trative Process Formation in Kazakhstan.

The article is focused on the analysis of certain historical stages, when the formation of the adminis-
trative process institution (administrative justice) in Kazakhstan took place. This topic is characterized by
a significant level of scientific relevance, since it has not become the subject matter of full-scale scientific
research yet.

The purpose of the article is to analyze not only the relevant policy and regulatory acts devoted to the
administrative process institution, but also to look at specific features of the doctrinal “support” for the
development of this institution, which took place within the framework of the corresponding historical
periods.

Based on the results of the research, the author has singled out main historical stages, when the
formation of the administrative process institution (administrative justice) in Kazakhstan took place:
pre-revolutionary and early post-revolutionary periods; administrative process in the 20-30s of the XXth
century; administrative process during the Khrushchev “Thaw” (1953-1964); administrative process in
the last decades of the Soviet period; administrative process in times of independent Kazakhstan.

The author of the article has made a number of conclusions reflecting the peculiarities of the admin-
istrative process formation within the framework of some of the mentioned periods. Thus, according
to the author, issues of judicial control over illegal actions of state authorities and their officials during
the Soviet period were not properly regulated. Such a tendency was typical for all Soviet Republics. The
adopted regulatory acts were mainly of a framework nature and served rather as a legal guideline for
future decisions than as a really acting legal mechanism.

Studying the peculiarities of the administrative process formation for the period starting from the
90s of the last century received a significant place in the article. According to the author, it took place
within the framework of several (conditional) historical stages: 1) 1991-1999; 2) 1999-2009; 3) 2009-
2014; 4) 2015-2020.
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The author of the article has studied all the relevant regulatory legal acts, as well as policy documents,
which were the basis for the gradual crystallization of the administrative process institution. Particular
attention has been paid to the analysis of scientific works of those authors who were involved in develop-
ing this issue. Political legal and other factors that at some historical stage influenced the speed of forming
the administrative process institution have been highlighted.

The author has made the conclusion that the history of the formation and development of the
administrative process (administrative justice) in Kazakhstan was long and often contradictory. The
author believes that it is law science that should offer the legislator specific solutions that would help to
“strengthen” the existing wording of the Administrative Procedural and Process-Related Code and fill it
with those institutions and regulations, which were not included into its content by various reasons.

Key words: administrative process, administrative justice, administrative courts, cases arising from adminis-
trative and legal relationship, Soviet law science, Soviet state, administrative claim, judicial reform.
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Reinach and the Foundations of Private Law. Cambridge University
Press, 2025.333 p.

ISBN: 9781009445993

This volume introduces the legal philosopher Adolf Reinach and
his contributions to speech act theory, as well as his analysis of basic
Reinach and the legal concepts and their relationship to positive law. Reinach’s thorough

Foundati i g g q q q
ations of Private Law analysis has recently garnered growing interest in private law theory,

yet his ‘phenomenological realist’ philosophical approach is not in
line with contemporary mainstream approaches. The essays in this
volume resuscitate and interrogate Reinach’s unique account of the
foundations of private law, situating him in contemporary private law
theory and broader philosophical currents. The work also makes Reinach’s methods more accessible to
those unfamiliar with early phenomenology. Together these contributions prove that while Reinach’s
perspective on private law shares similarities and points of departure with trends in today’s legal theory,
many of his insights remain singular and illuminating in their own right.
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B.B. OTAE3HEB, a.¢.H., mpodeccop KadeAphl TEOPHH 1 UCTOPHE TOCYAAPCTBA U IIpaBa I0pHAMIecKoro pakyabrera Cankr-Ile-
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AKkmyarvHocmp Membl CTaThH CBSI3aHA C PACKPBITHEM M OOBSICHEHHEM OCHOBHBIX ITOAOXKEHMIT
MUHUMAAVMCTCKOM TEOPHHU IOPUAMIECKON 00s3aHHOCTH HeMenkoro ¢raocoda mpasa Aopenna Kaaepa,
KOTOpbIe IIPEACTaBAeHBI B CTarbe «(O MMHHMAAMCTCKOM IIOHHMAHHU IOPHANIECKON OOSI3aHHOCTH>,
mybAMKyeMoil B HacTosmeM HoMepe. IIpedmemom uccaedo8anus sSIBASIETCSI OHTOAOTHS IOPHAMYECKHUX
00513aHHOCTe, IPOSIBASIIONIASICS B TAKUX HEOOXOAUMbIX MX CBOMCTBAX, KAK HATIPABAGHHOCTD Ha ACHICTBHE,
yKasaHue Ha 00S3aHHOE AMIJ0 M HOPMATHBHOe TpeOoBaHue. LleAb pabomvl 3aKAIOUAETCS B M3AOXKEHUH
TEOPUH HeMeIIKOTo $puaocoda IpaBa yepes KPUTHIECKUI aHAAU3 OTAEABHBIX ee 9AeMeHTOB. O CHOBHBIMU
Memodamu NCCAeAOBAHMS BBICTYIIAIOT HCTOPHUKO-PUAOCOPCKHIIT AHAAUS M KOHTEKCTYaAbHAsI HIHTEpIIpeTa-
st. Hosu3Ha MCCAAOBAHSI COCTOHT B TOM, YTO BIIEPBbIe HA PYCCKOM sI3bIKE Pa30HPaeTCsi OPUTMHAABHAS
TeOpUsI FOPUAMIECKOH 00S3aHHOCTH, HEIIOXOXKAsl HU Ha YTO B COBPEMEHHOI IOPUAMIECKON AUTEPAType.
OcHosHole 86160061 CAMbU 3AKAIOUAIOTCS B 9KCIIAMKAL[N OCHOBHBIX APT'YMEHTOB TEOPHHU IOPHAUIECKON
obsizarnoCTH A. Kaaepa.

Kawouesvle cr08a: opuduteckas 0033anHoCMb, CYU4eCB08aHIe, OHMOAOUS Npasd, memadusuka npasa,
NpONOUYUOHAAbHOE COOeprcatile, UdedbHble CYUHOCMU, IMnUpuHecKue gakmol, Hopmot npasa, A. Karep

BBepenne

Crarbsi coBpeMeHHOT0 HeMelKoro $praocoda mpasa Aopenria Kasepa “Towards a Minimal Concept
of Legal Obligation” [S], mepeBoa Ha pycckmil A3bIK KOTOPOI Iy6ANKYETCs B HACTOSIEM HOMeEpE, IIPEeA-
CTaBAsIET COOOM OPUIHHAABHYIO PHAOCOPCKO-aHAAUTUIECKYIO IOIBITKY YCTAHOBUTh HEOOXOAMMBIE U
AOCTAaTOYHbIe MPU3HAKHU MOHSATUS «<IOPHUAMYECKast OOs3aHHOCTb>, OMMPAsiCh He HAa AMHIBUCTHYECKHUIT
UAM TIO3UTHBHCTCKMI IIOAXOA, @ HAa pasyMHble YHUBEPCAAbHble OCHOBAHMSA HAHM, CAOBAMH aBTOpPA, Ha
paLjMOHaAbHOE KOHCTpYHpOBaHue aToro noHsTus (reason-based construction). On oTBepraeT uaeto, 410
TOHATHE O6S3aHHOCTH MOKET GBITh BBIBEACHO U3 SI3bIKOBOI MPAKTHKHU (IIPAaKTHKHU €ro yoTpebAeHus B
eCTeCTBEHHOM SI3bIKE ) MAH aHAAH32 OTAEABHO IPABOBO}1 CUCTEMBI, ¥ [IPEAAATAET HOBYIO, « OYHIeHHYI0»
€ro BepCHIO, TOCTPOEHHYIO Ha aHAAM3€ TPEX KAIOUEBBIX IPH3HAKOB, OOHAPYKMBAEMbIX ¥ BCEX IOPHANTe-
CKHX O6SI3aHHOCTel: HAaIPaBAGHHOCTb Ha AeiicTBue (reference to an action), ykasanme Ha o6s3aHHOe
auno (reference to a person) u HopmaTuBHOe Tpe6oBanue (normative requirement). Boaee Toro, BaxkHoit
HpeATIochiAKo#t paccyxaeHst A. Kasepa 06 :oprandeckux 0613aHHOCTSIX CTAHOBHUTCS YTBEPIXKAEHHE, UTO
9Ta [PABOBAsI KATETOPHS IIPEACTABASIET COOOI OHTOAOTHYECKH MACAABHYIO CYLJHOCTD, 00OAAAQIOLIYIO HeMa-
TepPHAABHBIM XapaKTePOM H ITPOIIO3UITMOHAABHBIM COAepPKaHHeM. FIMeHHO AOITyIeHre OHTOAOTHYeCKOH
MA€AABHOCTH 06513aHHOCTHU (KaK MBI AAAee YBUAKMM) MO3BOASIET €My YCTaHOBUTDb 9TH TPU HEOOXOAMMBIX
IpH3HAKA 1 IOAYEPKHYTb He00s13aTeABHOCTD 1 HEPeAeBAHTHOCTD APYTHX.

XoTs AQHHBIH NOAXOA 3afBAEH KaK YHHUBEPCAAMCTCKMH M MMHHMMAAMCTCKHE, OH He AMIIEH HeAO-
CTaTKOB KaK METOAOAOTHYECKOTO, TaK M COAEP)KaTeABHOTO XapakTepa. Beab aBTOp He mpereHpyeT Ha
OKOHYATEeAbHOCTb CBOUX BBIBOAOB, HAIIPOTHB, OH IIPEAAAraeT PACCMOTPETh psiA B3aUMOCBS3aHHBIX
apryMeHTOB, KACAIOIIIXCSI IPHPOADI IOPHAUIECKOI 00S3aHHOCTH, K OTKPBITO [IPUTAAIIAET K AUCKYCCHHL.

© B.B. Orae3nes, 2025
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B xope paboThI Hap IepeBOAOM yKasaHHOM cTatby A. Karepa MHe mpeacTaBHAACh BO3MOXKHOCTD yTOY-
HUTD Y HETO He TOABKO OTAEABHBIE IIOAOXKEHHUS, HO U AOTHKY ero paccyxaAeHus. [ToaToMy s mo3Boato cebe
BBIMTH 32 PAMKH aKaAeMHYECKOM CAEP>KaHHOCTH M B 3TOM KOPOTKOM KOMMEHTapHH IIOACAUTDHCS CBOMMI
COOOPaXKeHMSAMHU KaK O CUABHBIX, TAK 1 YSI3BUMbIX CTOPOHAX er0 KOHIJIII[HH.

MerToabI HCCACAOBAHUS

A. Kaaep orBepraer ABa TPaAULIMOHHBIX IOAXOAQ K OIPEAEACHHUIO IOPUAMIECKON 00S3aHHOCTH: (1)
Jyepe3 aHAAU3 S3BIKOBOH IIPAKTHKH (amaams CAOBOYHOTPe6AeHI/I$I) u(2) yepes SMIIMPHIECKOe OIHCaHHe
KOHKpeTHOI1 ImpaBoBoii cuctembl. Oba MeTOAR, II0 er0 MHEHHUIO, CAULIKOM OTPaHHUYEHHBI: ITepPBbIA QHK-
CHpYeT AMIIb TO, KaK MOHATHE HCIIOAb3YeTCsl, HO He PACKPhIBAeT ero CYIHOCTHYIO CTPYKTYPY, a BTOpPOM
CTpapaeT KOHTUHI€HTHOCTBIO U He AQeT YBePEHHOCTH B YHHBEPCAABHOCTHU BBIBOAOB.

Bmecro aTOTO aBTOp M36MpaET TPETHIL IyTh — PALjIOHAABHOE KOHCTPYHUPOBAHHUE IIOHATHSA 00s3aH-
HOCTH Yepe3 BbIIBACHNE eT0 HeO0OXOAUMBIX IIPU3HAKOB, 0OHAPYKUBaeMBIX B KOHTEKCTe AI060i1 IPaBoBOi
cHcTeMbL. B 4acTHOCTH, OH yTBEP)KAQET, YTO CYIECTBYeT AUIIb OAHO eCTECTBEHHOE IIOHSTHE 00s3aHHO-
CTH, 2 He MHOXKECTBO [TOHSTHI, U3 KOTOPBIX Pa3HbIe SI3bIKU U IIPABOBbIE CHCTEMbI MOI'YT BBIOPATh KAKO€E-TO
KOHKpeTHOe. TakuM 06pasoM, HCIIOAb3YsI KOMOMHALIMIO METOAOB AHAAUTHYECKOM U TPAHCLIEHAEHTAABHOM
puaocoPuy, OH IbITAETCS IKCIAULIUPOBATD YCAOBHSI BO3MOXKHOCTH I0PUANYECKON 00sA3aHHOCTH, a He ee
3MHI/IPI/I‘I€CKI/IC HPOSIBAeHI/ISL Mupivu CAOBaMH, aBTOp BbICTpaI/IBaeT IIOHsITHE 065{3aHHOCTI/I KakK YCAOBI/IH
BO3MOXKHOCTH HOPMAaTHBHOIO PEryAUPOBAaHUS, OTKAa3bIBAsICh TP 9TOM OT AIOOBIX SMIHPHIECKUX HAH
COITMOAOTHYECKHX OIpaHUYeHHI.

Takas Ha [IePBBIiT B3TASIA HEOXKUAQHHAS METOAOAOTHYECKASI CTPATerHs 06AaAaeT PSAOM AOCTOHMHCTB.
IIpexxpe BCero TeM, YTO OHA IIO3BOASIET IPH COOAIOACHHH TPeOOBAaHUSI aHAAMTHYECKOH CTPOrOCTH
$OpMyAHpOBaTh HeTPHBUAAbHBIE OHTOAOTHYecKHe AommymeHHs. OAHAKO UMEHHO 3TO CTpeMAEHHE K
ab6CTPaKTHOM KOHIIENITYaABHOM SICHOCTH ACAAET €€ YSI3BHUMOI AASI KPUTHKH, YTO HOpMa [1paBa, B KOTOPOi
COAEPIKUTCS FOPHAMYECKas 0OSI3aHHOCTD, OKA3bIBAETCS KaK Obl H30AUPOBAHHOM OT YCAOBHIL ee AeHCTBHS,
HPI/IBHaHI/ISI 48 BOCHPOI/I3BOACTB3 B KOHerTHOM I/IHCTI/ITYLII/IOHaAbHOM KOHTEKCTe.

Pe3yapTarnt
1. MEHHEMAAMCTCKASI CTPYKTYPA 005I3aHHOCTH

A. Koaaep yTBep:KAAeT, 4TO O CyIeCTBOBAHUU IOPUAMYECKO 0OSI3aHHOCTH MOXKHO TOBOPHTBH, TOABKO
€CAU OAHOBPEMEHHO BBIIIOAHSIOTCSI TPH YCAOBHS:

eCTb yKasaHHUe Ha AeHICTBHE, KOTOPOE AOAKHO OBITh COBEpIIEHO (MAU KOTOPOTO CAEAYET BO3AEPKH-
BaThCs),

eCTh yKa3aHUe Ha 00SI3aHHOTO CyObeKTa — QpU3NIECKOe HAY IOPHANIECKOE ANIIO,

eCTh HOPMATHBHOe TpebOBaHIe, BHIPAXKEHHOE ITOCPEACTBOM TAKHX ACOHTHYECKHX MOAAABHOCTEH,
KAK «CAEAYET>, «00SI3aH»>, < AOAKEH>».

OTH TPH 9A€MEHTA, 10 MHEHHUIO aBTOPA, SIBASIIOTCS] HEOOXOAMMBIMU U AOCTATOYHBIMU OCHOBAHHSMH
AASL TIpU3HAHHS OOSI3aHHOCTH IOPHANYECKOM. Bce OcTaAbHbIe XapaKTePUCTUKM — YKa3aHHE HA AHIO,
MMelollee MPaBo Tpe6oBaTh UCHOAHeHUs obssanHocTH (reference to an obligee), yxasanue Ha AmIo,
ycraHoBuBIIee 06s13aHHOCTS (reference to an obligating person), a Taxoke HaAMY¥e CAHKIIMU — PACCMATpPH-
BaeTCsl KaK HeoOs3aTeAbHbIe, IIPOU3BOAHbIE IIPU3HAKH, 3aBHCSIIe OT KOHKPETHDBIX YCAOBHI HPAaBOBOM
CHCTeMBI, HO He OIIPeAEASIIOIIYE CAMO ITOHSTHE O0s3aHHOCTH.

Takass MUHUMAAMCTCKAsI TPAKTOBKA, C OAHOM CTOPOHBI, ITO3BOASIET YETKO OTAEAUTb IOPHAUIECKYIO
0053aHHOCTDb OT ONUCAHUS SIMIUPUIECKUX PaKTOB (TO eCTh KOHKPETHBIX AHICTBHIL, y)Ke COBEpIIEHHBIX
VAW COBEpIIAeMbIX) HAM OT CHTYaLuil BhlHy)AeHHoro nosepenns (being obliged), koraa orcyrcrsyer
HOpPMaTHBHO€ TpeOOBaHUe COBEPLINTH OLpeAeAeHHOe AericTBHe. Tak, koHnemnmus A. Kaaepa mossoaser
Pa3AMYaTh CHTYalUU AETUTMMHOTO HOPMATUBHOTO HPEATIMCAHHUS U IPOCTOTO IIPHHYXAeHHs (KaK B Xap-
TOBCKOM IIPUMepe C BOOPY>KeHHbIM rpabureaeM [3, . 88-89], rae sxxepTBa «BBIHYXKACHA>» OTAATb ACHDIU
rpabuTeAlo, HO He «00s3aHa>» 9TO AEAATb B HOPMATUBHOM cMblcAe). OAHAKO, C APYTOIl CTOPOHBI, Ta e
MUHHMAAVCTCKAsl YCTAaHOBKA IIOPOXKAAET KOHIIENTYaAbHOE COMHEHIE: HACKOABKO IIPABOMEPHO CYUTATh
IOPHAMYECKO 00sI3aHHOCTD, KOTOPAst He MOAKPEIIAeHA CAaHKIIMeH, HAM KOTOPas He IPEAIIOAAraeT Kop-
pecroHAUpyIoiero cyopeKTHBHOrO mpasal BeAb B GOABIIMHCTBE MPABOBBIX CHCTeM MMEHHO HaAWdMe
CAHKIIMOHHOTO MeXaHH3Ma CAY>KHT KPUTEPUEM IOPHANIECKOH BAAMAAIIMH HOPMBL
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Ha aro Bospaxenue A. Kosep oTBeuaeT TeM, YTO CaHKIUS He BXOAHUT B CYLUJHOCTHYIO CTPYKTYPY
00513aHHOCTH, IIOCKOABKY HOPMATHBHOE TPeOOBAHME MOXKET CYLIeCTBOBATH HE3aBHCHUMO OT €ro Ipu-
HYAUTEABHOTro obecredeHus. IIo ero MHEHHIO, CAaHKIIMOHHPYEMOCTb — 9TO IIPOU3BOAHBIN IPHU3HAK,
00YCAOBAGHHBIH MHCTUTYIIMOHAABHON IIPAKTUKOM, HO HEe AOTHMKOM caMoil HOpMbL VIHBIMH cAOBaMH,
HOpPMATHBHOE TpebOBaHMe He 3aBUCHT OT HAAMYHS CAHKIIUM, XOTS CAHKIJHSI MOXET CAYXKUTb CIIOCO60M
€ro PeaAM3aINi AY IOAAEPIKAHIS B KOHKPETHOM IPaBoBoil cucreMe. CaHKINS — 3TO AMIIb PeaKIys Ha
HapYIlIeHNe, HO He NCTOYHUK HOPMATHBHOM CHABI CAMOF HOPMBL.

Takoe paccyxaeHHe OTKpBIBAeT IIyTb K IPHU3HAHHIO CHMBOAMYECKHX, MOPAABHO 3HAYMMBIX HAM
HHCTUTYIIMOHAABHO HECAHKIIMOHHPYEMBIX OOS3aHHOCTEN KaK IIOAHOILIEHHBIX IOPHAMYECKHX O0s3aHHO-
creil. BMecTe ¢ TeM OHO pa3MbIBA€T TPAAULIMOHHOE PA3AUUME MEXAY IPABOM U MOPAADBIO, IIOCKOABKY
HOCAEAHSIS TAKKe [IPEATIOAAraeT HOPMATUBHbIE TPeOOBAHMS 0e3 CAHKIIMU 1 6e3 KOPPeCIIOHAUPYIOLIIX
CyObeKTUBHBIX ITpaB. TakuM 06pasoM, BOSHHKAET HEOOXOAUMOCTD B AOLIOAHUTEABHOM KPUTEpPHH, [I03BO-
ASIIOIEM PA3AMYATD IOPHANYECKOe U MOPAABHOE HOPMATHBHOE COAEP)KAHME ITPH OTCYTCTBUM CAHKIIMM.
Opanaxo A. Kaaep He mpepAaraer 4eTKOH OHTOAOTHYECKON IPAHHUIIBI MEXAY HAMU.

E1me oAHUM HOBATOPCKIM U OAHOBPEMEHHO CIIOPHBIM YTBEPXKAEHIEM SIBASIETCS TO, YTO 005I3aHHOCTb
MOXeT CyIeCTBOBaTh 6e3 AMILa, B MHTEPecaXx KOTOPOIo OHa AOAKHA 6bITh HcrioaHeHa (obligee). B kage-
crBe mpuMepa A. Kasep MpHBOAMT HOPMBI 9KOAOTHMYECKOTO IIPaBa, MPEANMCHIBAIONIHE He 3arps3HATD
OKPY’KAIOIIYIO IIPUPOAHYIO CPeAy, He OYAYIH aApPeCOBAHHBIMY KOHKPETHOMY AWLIY MAM MHCTUTYTY. JTO
AOTHYECKH BO3MOXXHO, 0COOEHHO eCAU IPHHSTb TOUKY 3pEHMUs, YTO HOPMATUBHOCTD — 3TO IIPEXKAE BCETO
IPOIO3UIIMOHAABHOE COAEPIKAHIE, A He YCAOBUE IOPHANIECKOM BAAUAHOCTH OOSI3aHHOCTH.

OAHAKO eCAM HeT AMIA, B YbHX HHTEPECaX BO3HHMKAET OOS3aHHOCTD, TO Ha KAKOM OCHOBAHHH OHA
MOXeT ObITb OCIIOPEeHa, 3alIUIeHa HAH peaan3oBaHa? /. Kaaep, pa3sBoas MOHATHS IOPHANIECKOT 00sI3aH-
HOCTH U CyO'BeKTUBHOTO IIPaBa, YTO MOXKET ObITh AAEKBATHBIM B OTAEABHBIX OTPACASIX ITyOAUIHOTIO IIpaBa
(HampuMep, B 9KOAOTMYECKOM IpaBe), He aHAAM3UPYeT, Kakoe BAMSHHUE 3TOT IIOAXOA MOXKeT OKa3aTh Ha
IPaBOBbIE CPEACTBA 3AIJUTHl M MHCTUTYIIMOHAABHYIO CTPYKTYpy mpaBomopsiaka. OTCI0AQ BO3HHKAeT
OIIACHOCTb TOTO, YTO IIOHSTHE IOPHANIECKOH 0053aHHOCTH GYAT OTAGACHO OT IIOHSTHUS CYyO'beKTHBHOTO
IpaBa HACTOABKO, YTO [IOTePsieT CBOI0 HHCTUTYLIHOHAABHYIO 3HAYUMOCTb, DTO OCOOEHHO YIyBCTBUTEABHO
AASI TIPaBOBBIX CUCTEM, B KOTOPBIX KOPPECIIOHAEHIIHS 00s3aHHOCTET! U IPaB SIBASIETCSI CHCTEMOOOPasyo-
IITUM 9AEMEHTOM.

TakuM 00pa3oM, TaKOi MUHIMAAU3M B OIPEACACHUN IOPUAMYECKOM O0SI3aHHOCTU XOTS U IPUAAET
eMy aHAAUTHUYECKYIO CTPOTOCTD, HO IIPU 9TOM OCAAOASIET HHCTUTYIIMOHAABHYIO OLIPEAEACHHOCTD U Tpe-
OyeT 60Aee rAyOOKOI IIPOPABOTKHY CTATyCa CAHKIIUK U CyO'BeKTHBHOTO ITPaBa Kak He IPOCTO BTOPUYHBIX,
a GYHKIMOHAABHO HEOOXOAUMBIX KOMIIOHEHTOB IIPABOIIOPSIAKA.

2. 06513aHHOCTD KaK OHTOAOTHYECKH HACAABHOE IOAQKEHHE ACA

KaroueBoil maeeil TeOpHK HEMELIKOTO IIPABOBEAA SIBASETCSI YTBEPXKACHHE, YTO IOpHAMYECKas 00s-
3aHHOCTb — 9TO OHTOAOTMYECKU MAEAABHAS CYIJHOCTD, HE SBASIOIASCS HU BEL[bI0, HU aOCTPaKTHBIM
o6pexToM. FOpranaeckas 0653aHHOCTD, KaK U APYTHe OHTOAOTHYECKH MACAABHBIE CYIHOCTH (HarpuMep,
MaTeMaTudecKue GpOPMYABL, AOTHYECKUE CTPYKTYPBI, paccKasbl U T.IL | 1, ¢. 54; 2, c. 10; 4, p. 402; 5, p. 9; 6,
p- 214]), uMeeT HemaTepUaABHBII XapaKTep B CHAY TOTO, 4TO OHA BbIPa’KaeT He PaKTHYECKOe OAOKEH e
A€A, A CMBICAOBOE COAEPIKaHHe ITPABOBOM HOPMBI B OpMe IIPOIO3UITHH, B IIEHTpe KOTOPOH — yKa3aHKe Ha
OIIpeAeAEHHOE ACHICTBHE HAH OTKA3 OT Hero. XOTs CAMH IIPEeAIINChIBAEMBIE ACFICTBIS OOBIMHO PeaAU3YIOT-
st B QM3NYECKOM MUPE, UX HOPMAaTHBHOCTD He MeEeT MaTepHAaAbHON IIPUPOABL. Adxe eCAU 00S3aHHOCTD
cpopmMyAarpoBaHa B paMKaX KOHKPETHOTO SI3bIKa, ee COAePIKAHHe He OTPaHUYeHO 3TOMH S3bIKOBOM $OPMOI
— OHO MOXeT OBITh IlepepOPMYAPOBAHO UHBIMU CPEACTBAMH, He Tepsisi CBOeH HAEHTUYHOCTH. VIMeHHO
3TO YKa3bIBAET HA TO, YTO OOS3aHHOCTb 00AAAAET IPOIO3ULMOHAABHBIM COAEPXKAHHEM, He CBOAUMBIM K
SI3BIKOBOMY UAH QH3IIECKOMY HOCHTEAIO U He 3aBHCSIIMM OT IICUXIYeCKUX aKTOB BocnpusaTys. [ Ipu aTom
AEHCTBUTEABHOCTD TOTO IIOAOXKEHHSI A€A, Ha KOTOPOE CCBIAAETCSI 00SI3aHHOCTb, He BAUSIET Ha caM paxT ee
CyLIeCTBOBAHMUS: OOSI3aHHOCTD COXPAHSET CHAY AQKe B CAyYae, €CAHU IPEAIIMCAHHOE AEHCTBIE He BBIIOA-
HEHO MAM He OyAeT PeaAn30BaHO HUKOTAA. Ee QyHKIHSI COCTONT He B ONICAHUM CYILIEro, 4 B YKa3aHUM Ha
TO, YTO AOAKHO OBITH, HECMOTPSI Ha €r0 BO3MOXHO€E OTCYTCTBHE B HACTOSILEM.

Taxoit IOAX0A, IIO3BOASIIOLIHI 060CHOBATh YCTOMYHUBOCTD HOPM BHE 3aBHCHMOCTH OT MX MaTepHaAb-
HOro BorAomeHus (06S3aHHOCTD He MCYe3aeT TP YHUYTOXXEHUH TEKCTA 3aKOHA, OHA CYIIECTBYeT KaK
CMBICAOBAS CprKTypa) , IPEACTABASIET COOOM CEKYASIPH30BAHHYIO BEPCHIO IIAATOHU3MA, B KOTOPOM <« MHP
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HOPM> — 9TO He TPAHCLIEHAEHTHAsI 00AACTh, HO PaLHOHAABHO apTHKyAUpyeMasi cTpykTypa. C aToM TOUKH
3peHUsI TaKHe SIBACHUS, KaK IIpaBa U 00SI3aHHOCTH, MOXKHO C IIOAHBIM OCHOBAaHMEM PaCCMATPHUBATH KaK
OHTOAOTHYECKHU HAeaAbHbIe. [IX cylecTBOBaHIe aHAAOTUYHO CYIeCTBOBAHUIO TAATOHOBCKUX HACH: OHU
He CBOAATCS K CBOMM SMIIMPUYECKHM IIPOSIBACHHUAM, He TOXKACCTBEHHbI KOHKPETHbIM HOpPMaM, 3aKOHaM
HAM ITPAaBOBBIM MHCTUTyTaM. FIx oHTOAOTrHMYeCKas HACAABHOCTD He CBSI3aHA C COACP>KATEAbHOM CIIpaBeA-
AVBOCTBIO, ACTUTHMHOCTBIO HAU BAAMAHOCTBIO. Beab pAadke aMOpaAbHble, pUKTHBHBIE HAU AQBHO 3a0BIThIE
HOpwmbl, cuuTaer A. Kasep, mpoAOAKaIOT CyIIecTBOBaTh KaK MA€AAbHbIE OOBEKTHI, IIOCKOABKY 00AAAAIOT
TeMH e pOPMaAbHBIMU XapPAKTEPUCTUKAMU: HEMAaTePHAABHOCTDIO U IIPOMO3UIMOHAABHOM CTPYKTYPOIL.
CAeAOBaTeAbHO, MOHSTUS «IIPaBO>», «<OOS3aHHOCTb», «paspelleHHe» H T.IL IPEACTABASIOT CO0OOM
OHTOAOTHYECKH HMACAAbHbBIE CYITHOCTH, CYIECTBOBAHME W MHTEPIPETHPYEMOCTb KOTOPHIX BO3MOXKHBI
HEe3aBHCHMO OT UX IPUMEHeHHs], OIJeHKH UAY CAHKIJMOHUPOBAHUS.

OaHaKo MoA0OHOE abCTparupoBaHye IPUAUIECKOH 00SI3aHHOCTH OT YCAOBHIA €€ HHCTHTYIIMOHAAD-
HOTo $pyHKITMOHUPOBAHHA BbI3bIBaeT COMHeHHe. SHaUeHVe HOPMATHBHOTI'O IIPEAITHCAHNS, & CACAOBATEABHO,
H CaMO¥ 0053aHHOCTH, PEAAU3yeTCSI TOABKO B OLIPEACACHHOM SI3BIKOBOM, COIIMAABHOM U HHTEPIIPETATHB-
HOM cpepe. O6513aHHOCTB, KaK ¥ HOPMa, B KOTOPOY OHa BbIPasKeHa, He MOXKET ObITh [TOHSTAa BHE KOHTEKCTA
ee npuMeHeHrs. OHa He ITPeAIIeCTBYeT CBOeMy ke IIPHMEHEeHHIO, a CyllecTByeT 4epe3 Hero. OTaeaeHHe
005I3aHHOCTH OT ee MHCTHUTYI[MOHAABHBIX M AMHIBHCTUYECKHX BOIAOLIEHHI PHCKYeT IIPEeBPATHTh ee B
OHTOAOTHYECKHUH (paHTOM, AMIIECHHBIH IparMaTudecKoi onpeaeseHHocTu. IOpuanmaeckas 00S3aHHOCTD,
10 MOEMY MHEHHMIO, He SBASETCS MA€AABHOMN CYI[HOCTDIO B TOM CMBICAE, B KAKOM €M AABASETCS YUCAO T HAH
teopema ITuparopa. Ona He cyIecTByeT KaK Obl «caMa I10 ce6e> U AUIIb CAy49ailHO HAXOAUT BRIPaXKeHHe
B KOHKpPeTHBIX MHCTUTYTaX. HanpoTuB, oHa eCTb MPOAYKT U OAHOBPEMEHHO 3A€MEHT COIJMAABHO-S3bI-
KOBOM IPaKTHKM, BOSHUKAIOMUN U AeHCTBYIOMUI B KOHKPETHBIX IIPAaBOBBIX CHCTeMax. B aToM cmbicae
0065I3aHHOCTD CYLIECTBYET He «IAE-TO BOBHE>, @ B T€X PeYeBbIX AKTaX, HHCTUTYLIHOHAABHBIX IIPOLIEAYPAX
U 0KMAQHUSIX, KOTOPbIE ee IIOPOXKAAIOT M BOCIIPOU3BOAST.

B crpemaeHnM IOAYEPKHYTb HeMaTepPHUAABHBIA XapakTep lopupmdeckoi obszanHocta A. Kaaep
CKAOHSIETCS K ee peHUKALUM: PACCMATPUBAET OOSI3aHHOCTD KaK CYIeCTBYIOIIYIO He3aBUCHMO OT KOH-
KPeTHOH IOpUAMYECKON IMpakTHkH. Ho TeM caMbIM OH IepeoIleHHBAaeT YCTOMYMBOCTb HOPMATHBHOI'O
CMBICAQ, a6CTParupys ero OT YCAOBHI HHTepPCYyObeKTHBHOIO IPU3HAHUS U MpUMeHeHHs. Mexay TeM,
HeMaTepHAAbHOCTh IOPHAUYECKON OOS3aHHOCTH MOXHO OOBSCHHUTb M 0e3 BBEACHUS OHTOAOTMYECKH
0CO00ro M3MepeHNs: OHa HeMaTepHUaAbHA He IOTOMY, YTO IIPHHAAAEXKHUT BHEIMIIUPUIECKOMY YPOBHIO
OBITHS, 2 TOTOMY YTO PEAAU3YETCSI B SI3bIKE U MHCTUTYLIHOHAABHbIX ACHCTBHSX, ONMPAIOIIMXCS HA COLU-
aAbHOe IPH3HAHME, A He Ha PU3HIECKYIO0 AAHHOCTb.

3. IIpo6aeMa HepAeHCTBHTEABHBIX 00s13aHHOCTE

ITpobaeMa HepeficTBUTEABHBIX OOsi3aHHOCTel B oHTOAOrHM A. Kaaepa sanmmaer ocoboe mecto u
CBsI3aHA CO CTPEMAEHHEM CTPOTrO PA3AMYATD CYILeCTBOBAHKE OOS3aHHOCTH U ee IOPHAUIECKYIO AeHCTBH-
TEABHOCTD (BaAMAHOCTD). DTO pasrpaHHYeHHe IO3BOASET MY YTBEPXKAATD, 4TO AQXKe HEACHCTBUTEABHAS
00513aHHOCTD MOXKET OCTaBaThCsl OOS3aHHOCTBIO IIYCTh U He OOS3BIBAIOIIEN B IOPUAMYECKOM CMbICAE.
OAHaKO TaKOM ITOAXOA IIOPOXKAALT PA PUAOCOPCKUX M OPHANIECKUX TPYAHOCTEH, Ha KOTOPBIX CACAYeT
OCTaHOBUTBCSI IIOAPOOHee.

Kaxk ysxe 6140 CKa3aHO, IOpPHAUYIECKAs 00SI3aHHOCTD, II0 MHEHHIO HEMEIJKOTO IIPaBOBeAd, 00AaAaeT
HPOIO3UIIUOHAABHBIM COAEPYKAHMEM, TO eCTb IPEACTABASIET COOOI BBICKA3BIBAHHE BUAA: «A AOAKeH
CAeAaTb ¢>, TAe A — 00SI3aHHBIN CYOBEKT, a ¢ — IIPEANIIICAHHOE AEHICTBHE. 3A6Ch BAXKHO TO, YTO ALKE eCAU
YCAOBHE ACICTBUTEABHOCTH HE BHIIIOAHEHO gi{aanMep, 0053aHHOCTD N3AQHA HETPAaBOMOYHBIM OPTaHOM),
CaMa 3Ta MPOIO3UIIUSA COXPAHAETCSA KaK BhICKAa3bIBaHUE, TPETEHAYIOIee HA HOPMAaTHBHYIO CHAY.

A.Kaaep 0co60 mopAIepKUBaET, 9TO AQXKE OLIMOOYHOE MAM HEACTUTHMHOE IPUTSI3aHIe Ha O0s3aHHOCTb
0CTaeTcst 00SI3aHHOCTBIO — IPOCTO HeAeHCTBUTEABHOM. OH aHAAOTHYHO OTAMYAET IPOIIO3ULIHOHAABHOE
COAepIKaHHe OT YCAOBUH HCTHHHOCTH: TO, YTO OOS3aHHOCTD CYILIECTBYeT KaK CMBICAOBAsl CTPYKTYPa,
He TapaHTHpPYeT ee 00s3aTeAPHOCTD B IOPHAMYECKOM CMBICAE. DTO MO3BOASIET €My OOBSICHSITD SIBACHHS
BPOA€ HEKOHCTHTYLIMOHHbIX 3aKOHOB, KOMAHA, H3AAQHHBIX 0€3 AOAKHBIX ITOAHOMOYHI, IIPHHY XAQIOLIIX
BBICKA3bIBAHUIA, He MMEIOIMX HOPMATHBHO cuAbl (Hampumep, «Komreaex HAM 5KU3HD! > ).

ITpobaeMa, OAHAKO, COCTOUT B CAEAYIONIeM: YTO HMEHHO O3HAYaeT <«CYIeCTBOBATb>» AAS
HeAeNCTBUTEAbHOM obs3aHHOCTH? ECAM ee cymjecTBOBaHMe He IPEATIOAATAET HH AETHTHMHOCTH, HU
MHCTHTYLIMOHAABHON CHABI, HU IIPUMEHEHHs], B KAKOM CMbICAE OHA OCTAeTCS «O0SM3aHHOCTBIO>, A He,
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CKa)keM, 3BIKOBBIM CUMYASKpOM? Beab 0AHA M3 QYHKITHI IIpaBa — 3TO TPOBOAUTD PA3AMYHE MEXKAY AOAXK-
HBIM U HEAOAKHBIM, & HE TOABKO KOHCTaTHPOBATh, YTO HEKVe IIPUTA3aHUs ObIAM cAeAaHbL. [ToaToMy ecan
MBI IIPU3HAEM, UTO BCSIKOEe HOPMAaTHUBHOE BBICKa3bIBaHHE QOPMBI <A AOAKEH CAGAATD > yxKe SBASETCS
FOPHAMYECKO 00s3aHHOCTDBIO, MBI Pa3MbIBaeM T'PAHUITY MEXAY IIpaBoM H ero uMuranueit. Tak, yrposa
BOOpy>KeHHOTO rpabuteas («KomeAek MAK XHU3HDB!> ) MOXKET ObITh HHTEPIPETUPOBaHA KaK IPUTSA3AHUEe
Ha 00513aHHOCTb, HO OYAET A 9TO «005I3aHHOCTBIO >, [IYCTh AQXKe HeACHCTBUTEABHON ? V1AM 5Ke 9TO IIPOCTO
HMMHTAIMS IPaBoOBOH GpOpMBI, AMIIEHHAs IOPUANIECKOTOo copepkanus? IlocaepHee co3paerT eme U yrposy
TOTO, YTO AI0OOH aKT, IMUTUPYIOLIUI GOPMY IPEATIHCAHIS, MOKET ObITb BOCIPHHSIT KaK ITOTEHI[MAAbHAS
00513aHHOCTD, AQXKe €CAH Y HET'O HeT IOPHANIECKOTO OCHOBAHMSL

Kpowme Toro, npusHaHme HeAeHCTBUTEABHBIX O0S3aHHOCTEH «PEAABHO CYIECTBYIOLIUMI»> BEAET K
CBO€OOPa3sHOMY HOPMATHBHOMY MHQASIIHOHU3MY. MBI IIOAy4aeM MHOXKECTBO «IIPU3PAYHBIX>»> O0s3aH-
HOCTefl, KOTOpble He OOS3BIBAIOT, He IOAAEPXKUBAIOTCS MHCTUTYTAMH, He MOTYT OBITh peaAU30BaHBI,
HO TeM He MeHee CUMTAIOTCS «O0SI3aHHOCTSIMU>»>. JTO OHTOAOTUYECKH PACIUIUPSIET MIOHSTHE HOPMBI, HO
FOPHAMYECKH €T0 0CAADASIET, IIOCKOABKY YTPAYHBAETCS KPUTEPHIL PEACBAHTHOCTH: YTO OTAMYAET HOPMY,
MIOAAEXKAIITYI0 MICIIOAHEHHMIO, OT HOPMBbI, CyIeCTByIOmell ANmb Kak nperensua? A. Kaaep oTsevaer Ha
3TOT BOIIPOC YTBEPKAEHHEM, YTO BAAMAHOCTD — 3TO He YCAOBHE CYyIeCTBOBAHHUS HOPMBI, a YCAOBHE ee
AEFICTBUSL. DTO PasyMHOE Pa3AMYMe, HO OHO PabOTAeT TOABKO IIPU HAAMYUM HE3aBHCHMOIO MEXaHM3-
Ma, OIpeaeAsiomero aTy BaAMAHOCTb. Ho B Teopum A. Koaepa Takux »eCTKMX MHCTHUTYIIMOHAABHBIX
KpHUTEepHeB BAAUAHOCTH IIPOCTO He IMPEAyCMOTPeHO. XOTs OH IOBOPHUT O «HOPMAaTHBHOM CHAE» KaK
He3aBHCUMOM OT HHCTUTYLHOHAABHOTO [IPH3HAHMS, HO He YKa3bIBaeT, KAk OHa MOXeT OBITh 000CHOBAaHA
— 4epe3 AeTUTUMHOCTb? IIPOLIEAYPY? COOTBETCTBHE MOPaAH?

3akArouenue

MuHHMaANCTCKasT KOHIIENIMS IopHAMdecKoil obssanHocT A. Kaaepa mpepsaraer sicHyo u parumo-
HAABHO PEKOHCTPYHPOBAHHYIO MOAEAB, CBOOOAHYIO OT IMIIMPUIECKHX, HHCTUTYLIOHAABHBIX U KYABTYPHBIX
0CObEHHOCTel KOHKPETHBIX [IPABOBBIX CUCTEM. UTO SBASETCS ee HeCOMHEHHBIM AOCTOUHCTBOM. OAHAKO B
CTpeMAEHHU K MeTadH3UYeCKOH YHUBEpPCAABHOCTH HeMELIKUi IIPaBOBes CO3HATEABHO OTKA3bIBAETCS OT
9MIIMPUYECKUX U COLIMOAOTHMYECKUX ACIIEKTOB, PHCKYS TEM CaAMBIM YTPATUTD CBSI3b C FOPUANYECKOM IIPAKTU-
Koi1. Ero Teoprsi, HeCMOTpsI Ha BHYTPEHHIOK AOTHYECKYI0 CTPOMHOCTD, TpebyeT IOCTOSHHON KOPpPeKIny
C y4eTOM SI3BIKOBbIX, HHCTUTYIJMOHAABHBIX M MHTEPIPETaTHBHbBIX YCAOBHUH, B KOTOPBIX HOPMBI PEaABHO
CYLIeCTBYIOT, $YHKIIMOHUPYIOT U IIPOU3BOAST IIPABOBbIE MOCAEACTBISL. B3 aToro Teopusi MOXeT yTPaTUTh
CBOI0 HOPMATUBHYIO IIPOAYKTHBHOCTb U IIPEBPATUTHCS B OTBAEUEHHYI0, OHTOAOTMYECKU CAMOAOCTATOUHYIO
KOHCTPYKIJHIO, TOAOOHYIO IIAQATOHOBCKHM CYIJHOCTSIM — CTPOI'YIO, HO He IIPHMEHUMYIO.

Tem He MeHee, pearoxeHHast A. KarepoM MOAEAD TTO3BOASIET IIePeOCMBICAUTD 6a30BbIe IOPUAMYE-
CKHe KaTerOpHUH, TAKHe KaK «00sS3aHHOCTb>, «HOPMa», «CAaHKIHSI>», «IOPUANYECKas CHAa» U Ap. Boaee
TOr'O, OHA CIIOCOOCTBYET YTOYHEHHIO IPAHHUL] MEKAY IOPHAUYECKUM U MOPAABHBIM, MEXXAY AEHCTBHEM H
HIPUHYXACHHEM, MeXXAY pOpPMOI 1 coAep>KaHHEM HOPMAaTHBHOTO BbICKAa3bIBAHHL.

B.B. Oraesnes, ¢.r.A., Cankr-IleTepOypr MeMAeKeTTiK YHHBePCHTETiHIH KYKBIK (paKyAbTeTi
MeMAeKeT 9He KYKbIK TeOPHsIChI MeH Tapuxbl Kadeapacsinbiy npodeccops (Cankr-Ilerep6ypr
K., Peceit); TopHO-AATail MEMAEKETTIK yHHBEPCHTETiHiH ’KeTeKIIi FhIAbIME KbI3MeTKepi: MuanMa-
AWI3M >K9He OHbIH meKTeyAepi: Aopenn Karepain KYKbIKTBIK MiHAET OHTOAOTHSICHIHA CBIHH TaAAQY.

Maxkaaa TaK,bIPbIGbIHbIH ©3€KTiAiri Hemic KyKpIK ¢priaocodnr AopeHr KaaepaiH 0chl MIBIFApPbIABIMAR JKapH-
siAaHFaH «KyKBIKTBIK MIHAGTTI MUHHUMAAHCTIK TYCiHY TYpaAbl>»> aTTbl MAaKAAAChIHAA YCBHIHBIAFAH KYKBIKTBIK
MIHAETTIH MUHMMAAVCTIK TeOPHSICBIHBIH HETI3I1 epe)keAepiH alry MeH TYCIHAIpyTe 6afAAHBICTBL 3ePTTEYAIH
TaKprbI6bI KYKBIKTBIK MIHACTTEPAIH OHTOAOTHSACH], OA OAAPABIH KKETTI KACHETTEpPiHAE KOPiHiC TabaabL:
opeKeTKe OAFBITTAAYBI, MIHAETTI TYAFAHBI KOPCETY1 )KOHE HOPMATHBTIK TAAAIITHI KAMTYbL. 3€PTTEYALH MAKCATBI
— HeMiC KYKbIK $HAOCODBIHBIH TEOPHSICHIH OHBIH XKEKEAETeH dAEMEHTTEePiHe ChIHU TAAAAY APKBIABI OasHAQY.
3epTTeyae KOAAAHBIAATBIH HETI3Ti dAiCTep — TapHXH-PHAOCOPHIABIK TAAAQY MEH KOHTEKCTYaAADIK, HHTEpIIpe-
TaIusL. 3ePTTEYAIH JKaHAIIBIAABIFBI — Ka3ipri KYKbIKTBIK, aAebreTTe 6aAaMaChl JKOK, TYITHYCKA KYKBIKTHIK MIHAET
TEOPHSCHIHBIH AAFAIl PeT OPBIC TIAIHAE eIKel-TeIKeHAl TAAAQHYBIHAQ. MaKaAaHbIH HeTisri KOPhITBIHABIAAPBI
A. KonepaiH KYKbIKTHIK MIHAET TEOPHSICBIHBIH, GaCThI AJAEAAEPIH AlIbII KOPCETyre OAFbITTAAFAH.

Tyiiindi co3dep: KyKbicmuiK Mitdem, 6OAMBLC, KYKbIK OHIMOAOZUSCHY, KYKbIK MEMAPUIUKACH, NPONOSULUO-
HAAOVIK MA3MYH, UOeardbik MaHIep, IMNUPUKALbIK pakmiep, KYKbiK Hopmarapty, A. Kasep.
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Vitaly V.V. Ogleznev, DSc in Philosophy, Professor, Department of the Theory and History of
the State and Law, Faculty of Law, Saint Petersburg State University (Cankr-Ilerep6ypr K., Peceit);
Leading Research Fellow, Gorno-Altaisk State University: Minimalism and Its Limits: A Critical
Analysis of Lorenz Kaehler’s Ontology of Legal Obligation.

The relevance of topic lies in the exposition and analysis of the main tenets of the minimalist theory
of legal obligation proposed by Lorenz Kaehler, German legal philosopher, as presented in his article
“Towards a Minimal Concept of Legal Obligation”, published in the current issue. The subject of study is
the ontology of legal obligations, understood through such necessary features as reference to an action,
reference to a person, and the presence of normative requirement. The aim of the article is to present
Kaehler’s theory through a critical analysis of its key components. The main methods employed are
historical-philosophical analysis and contextual interpretation. The novelty of research lies in the fact that
it is the first Russian-language analysis of an original theory of legal obligation, which stands apart from
contemporary legal literature. The main conclusions consist in an explication of Kaehler’s core arguments
concerning the structure and ontological status of legal obligation.

Keywords: legal obligation, existence, ontology of law, metaphysics of law, propositional content, ideal
entities, empirical facts, legal norms, L. Kdhler.
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AKTbl MEXXAYHAPOQHOI0 ®UHAHCOBOI0 LIEHTPA
«ACTAHA» U CUCTEMA 3AKOHOAATEJIbCTBA
PECNYBJINKU KA3AXCTAH

C.K. UAPBIIIEBA, ao1., Professor Emeritus Boicueit mxoapt mpasa Magsut Narikbayev University (Pecrry6anka Kasaxcran,
r. Acrama), e-mail: isk.80@mail.ru

AxTyaApHOCTD U30PaHHOI HAMH TeMBI 00YCAOBAEHA ee Hepa3paboTaHHOCTBIO B IOPUAHYECKON HayKe
KazaxcTaHa 1 HOBU3HOH pacCMaTpUBaeMOH CUTyaluH. MexXAyHapOAHbIN PHHAHCOBBIM EHTP «ACTaHa>»
(MCDL[A) SIBASIETCS OCOOBIM aHKAABOM HA TeppuTopun croaunsl KaszaxcraHa, rae 3aKOHOAATEABCTBO
$opmupyercs 1o 3aKOHaM AHTAMU M YIAbCA, IPUYEM TOABKO HAa aHTAMICKOM fA3bIKe, KOTOPBIN He SBAf-
€TCsI HU TOCYAQPCTBEHHDIM, HU SI3BIKOM MEXXHAIIMOHAABHOTO obmeHns. OAHAaKO B IIOCAEAHUE ILITh AET B
KazaxcTrane MHOTHe rpakAdaHe OCYXKACHBI 32 He3aKOHHYIO IIPEATIPHHUMATEABCKYIO AeSITEABHOCTD B cdepe
060pOTa KPUIITOBAAIOTHI [0 MOTHUBY HeCOOAIOAEHHS UMU 3aKOHOAaTeAbcTBa MOLTA.

IleAbro HCCACAOBAHUS SIBASIETCS OIIPEAEAEHKEe BOIPOCOB 0OO0CHOBAaHHOCTH IIPUBAEYEHISI TPAKAAH K
YTOAOBHOH OTBETCTBEHHOCTH B aCIIeKTe COOTHOIIEHHs 3akoHopaTeAbcTBa MOLJA ¢ 3aK0HOAATEABCTBOM
Pecrry6auxu Kazaxcras. ABTOpOM BBISIBAEHO, YTO OCKOABKY ipaBo MOLIA ocHoBaHO Ha IpaBe AHrAUM
¥ YaAbCa, BCe IPaBOBbIE aKTHI H3AAIOTCS HA AHTAMNCKOM SI3bIKE, He IIPOXOASIT IIPOLIEAYPY 0053aTeABHOTO
OITyOAMKOBaHMS Ha TOCYAQPCTBEHHOM U PYCCKOM SI3bIKAX B YCTAHOBAEHHBIX TOCYAAPCTBOM H3AQHHUSX. Bee
HOPMBI O TIOpsiAKe 000poTa HUQPPOBIX AKTUBOB 3aKpeIAeHSbI B paBoBbix aktax MOIJA Ha aHramiickom
SI3BIKE; B OOIIEAOCTYITHBIX 6a3aX 3aKOHOAATEABCTBA TOCYAAPCTBA OHU OTCYTCTBYIOT.

HoBusHa MccA€AOBAHIIS COCTOUT B TOM, 9TO HAYYHbIE M3bICKAHUS I10 TeMe crarby B KasaxcraHe 1 3apy0OesxHbIx
CTpaHax He IPOBOAHAVICH. B KadecTBe METOAOB MICCAEAOBAHYIS IPFIMEHEHbI BCEOOLIHIT AMIAACKTIMECKHI METOA [IO3HA-
HUISI, AOTHMECKHI MeTOA, GOPMAABHO-FOPHAIMECKIUI. JMITHPHYECKUI METOA HCIIOAB30BaH ITyTeM U3Y4eHHUs aBTOPOM
00Aee IIITH CyAeOHBIX IIPUTOBOPOB II0 YTOAOBHBIM AeAaM IO crarbe 214 YroaoBHoro koaexca PecrryOavxi Kasaxcrar.

B pesyabrare cpeaaH BbIBOA O TOM, 4TO coraacHo Koncrurynuu Pecriy6anku Kasaxcran u 3akony
«O mpaBoOBBIX aKTaX>» HOPMbI, KACAIOLIHECs IPaB U OOSI3aHHOCTEN IPAXKAAH, a TAKKe 3aTPArMBalOIIye
HHTepeChl IPEATIPUHUMATEACH, AOAKHBI OBITH 00sI3aTEABHO OITyOAUKOBAHbI; HEOIy OAKOBAaHHbIE AKTHI He
npuMeHs0TCs. B aToi cBsi3u mpaBoBsie akTsl MOITA, n3aaBaeMble Ha QaHTAHIICKOM SI3BIKE U ITy OAUKYeMble
TOABKO Ha CailTe AAHHOTO aHKAABa, He MOT'YT OBITh MCIIOAB30BaHbl OPraHAMU YTOAOBHOT'O IIPECAEAOBAHIS
U CyAQMHE AAST 060CHOBAHMS 00'beKTHBHOM CTOPOHBI COCTABA IPECTYIIACHUSI, IPEAYCMOTPEHHOTO CTaThel
214 YroaosHoro kopekca Pecrry6auxu Kazaxcras.

Krouesvle caosa: cucmema npasa 20cydapcemea; Mexwdynapoousiii gunarncossiii yenmp «Acmana> (MOLIA);
deticmaytoujee Npago; yeoA08HAS OMBENICINBEHHOCIb; S3bIK 3AKOHOOAMEABCINGA; ONYOAUKOBAHUE 3AKOHOS; 1pasa U 0033aH-
HOCHUL 2PaXcOar; UHMepecoL npednpurUMameneii; obecnederHble U HeobecneveHHble YUPPOBble AKMUBLL; aHKAAS.

BBeapenne
B mocaepHHe TOABI IIPaBOOXpPAHHUTEABHBIMHM oOpraHamu Pecrybamku Kasaxcran Bo3Oyxaaercs
AOCTaTOYHO MHOTO YTOAOBHBIX A€A, CBSI3QHHBIX C HE3aKOHHBIM 000POTOM HeobecIedeHHBIX [P POBBIX
AKTHBOB U IIOAYYeHHEM AOXOAOB B KPYIIHBIX X 0CO00 KPYIIHBIX pa3Mepax (CTaTbH 214 Yroaosuoro Koaex-
ca Peciy6auxu Kasaxcran — aasee: YK PK). O6bexTuBHas CTOPOHA IIPECTYIACHUS 060CHOBBIBACTCS
B OOBHHUTEABHBIX 3aKAIOYEHHUSIX KaK HE3aKOHHOE 3aHSITHE IPEAIPHHIMATEABCKON AESITEABHOCTBIO 6e3
HOAYYeHHsI COOTBETCTBYIOMIEN ANIIEH3HH ITyTeM KYIAU-IIPOAQKH, OOMeHa HeobeCIedeHHBIX IUPPOBBIX
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aKkTHBOB 6e3 AmrieH3uy, BripanHON KomureTrom MOILTA o peryaupoBanun GpHHAHCOBBIX ycAyT. Mexay
TeM YIIOAHOMOYEHHBIH TOCYAQPCTBEHHBIH OpraH 3aHHUMAeTCs BBIAAUEH AMIIEH3HI B cdepe ITMPPOBBIX
AKTHBOB TOABKO AASI 3aHSTHSI MAMHUHTOBO A€SITEABHOCTBIO. AesSTeABHOCTB JKe [0 000pPOTY KpUIITOBa-
Aot (MOKyTIKa, 06MeH, MPOAAXKA) MOAACXKHT AULIEH3UPOBAHUIO B COBEPIIEHHO APYTOM IOPHCAMKIIHH
— CIIeIIMAaABHOM IIOAPa3A€AeHUN MesXAyHapOoAHOTO GUHAHCOBOIO IIeHTPa < ACTaHa» (MCI)I_IA). 3akoHo-
AareabctBo MOIIA BepeTCs TOABKO Ha AHTAMFICKOM SI3bIKe U He ITyOAHUKYeTCsI B COOTBETCTBHH C IIyHKTOM 4
crarbu Koncrurynun PK 1 3akoroM «O mpaBoBbhIX akTaX>» B OQHIIAABHBIX TOCYAAPCTBEHHbBIX H3AAHHIAX
Ha Ka3aXCKOM H PYCCKOM SI3bIKaX.

IleAbto paOOTHI SIBASIETCS ONpeAeAeHHEe 3aKOHHOCTH IIPHBACYEHUS IPAXKAAH K YTOAOBHOH OTBET-
CTBEHHOCTH 32 AesHHe, IIPABHAA COBepILIEHHsI KOTOPOrO 3aKpeIAeHbl aKTaMU, He BXOASIIUMH B COCTaB
AeHCTBYIOIIIero IIpaBa TOCYAAPCTBA H Ha OPUIIMAABHOM S3bIKE APYTOTO FOCYAAPCTBA.

B a0l CBA3M MOAAEKHUT PACCMOTPEHHIO BOIPOC O 3aKOHHOCTU BMEHEHHS B BUHY I'PAXAAHAM HEBbI-
HOAHEHHS UMH HOPMATHUBHBIX IPOLIEAY P, IIPEAYCMOTPEHHbIX He 3aKOHAMHU FOCYAAPCTBA, @ HOA3AKOHHBIMH
aKTaMH aHKAABa, He AOCTYITHBIMU AAS OCHOBHOH MacChl HaCeA€HHS TOCYAAPCTBA.

MareprasraMu AASL MICCAGAOBAHHS IIO 3asIBAGHHOM TeMe ITOCAYKHAM H3ydYeHHbIE aBTOPOM aKTBI
OOBUHEHUSI U IPUrOBOPHI II0 YTOAOBHBIM AeAaM, Bo30yxaeHHbIM o cratbe 214 YK PK, B pamkax paun
3aKAIOYEHUH B KayeCTBe CIIeIIMAANCTA; HOPMbI KOHCTHTYIMH, KOHCTUTYIIOHHBIX 3aKOHOB M HHBIX HOP-
MAaTHBHbIX IpaBoBbIX akToB (pasee — HITA) Pecrry6anku Kasaxcran u MOLIA.

Marepuasbl 1 METOABI

AanHas Tema He ObIAA PEAMETOM HCCAEAOBAHHUS B OTEUECTBEHHOM H 3apyOesKHOM IOPHAMIECKO! AUTe-
parype. IToaToMy AAST AOCTIDKEHUISI IIeAV HICCAGAOBAHHSI KPOMe OOIeAMAAEKTHYECKHX METOAOB [IO3HAHUIS
M30paHbI CIIEUAAbHbBIE IOPHAIYECKHE METOABL, OCHOBHBIM U3 KOTOPBIX SIBASETCS (pOPMAABHO-IOPUANECKHIT
METOA, TIO3BOAMBIIHI IIPOAHAAM3HUPOBATh CMBICA B copepykanue noaoxernit HITA. CpaBHuTeAbHO-TIpaBOBOI
MeTOA, IIPUMEHSIACSI TIPY AHAAU3€ COOTBETCTBUSI HOPM 3aKOHOAATeAbcTBa PecryOanku Kazaxcran u 3aKoHOAA-
teabcTBa MPLIA. XpOHOAOTHIECKHIT METOA MO3BOAUA OIIPEACAUTD MOMEHT HadaAd IIPAaBOBOTO PEryAUPOBaHIIS
PacCMOTPEHHBIX OOIeCTBEHHBIX OTHOLIEHHI, AMHAMUKY [IPABOBOTO PEryAUPOBaHMS. MarepraAbl PaKTHKY
OBbIAM M3ydeHbI ABTOPOM IIPH BBITOAHEHHH HAyYHO-IIPABOBBIX HCCACAOBAHMIT B KAYeCTBE CIIELJHAANCTA, IIPHBAE-
KaeMOTO B XOAE PACCAEAOBAHMS YTOAOBHBIX A€A SKOHOMIYECKOM HATIPaBAGHHOCTH.

OcCHOBHasI 9aCTh HCCAEAOBAHMS

MeskayHapoaHblit ¢unaHCcoBbI LlenTp «AcTana» (M®LIA) — 3T0 B COOTBETCTBHH C OAHOMMEHHBIM
KOHCTHTYIOHHBIM 3aKOHOM «TepPHTOPHS B IPEACAAX FOPOAA ACTAHBI C TOYHO 0603HAYEHHBIMH I'PAHHU-
namy, onpepeasiembivu [Ipesupenrom Pecrry6anku Kazaxcran, B KOTOpPOiL AMCTBYeT 0COOBLI IPaBOBOM
pexuM B puHaHCOBOM cdepes [1]. Crarpeit 4 paHHOTO 3aKOHA ONpeAeAeHO, 9T0 mpaso Pecrry6anku
Kasaxcran npumensercs B MOLJA ToABKO «B 4acTH, He yperyAMpoBaHHON HacTosAmuM KoHCTHTYIIHOH-
HBIM 3aKOHOM M akTamu LlenTpa>.

B crarpe 4 Koncruryrmu Pecniy6anku Kaszaxcran PeraaMeHTHpPOBaHO: «AeHCTBYIOIIM IIPaBOM
B Pecrrybanke Kasaxcran sBasiorcss HOpMbl KOHCTHTYLHH, COOTBETCTBYIOIIMX €M 3aKOHOB, HHBIX
HOPMATHBHBIX IIPABOBBIX AKTOB, MEXAYHAPOAHBIX AOTOBOPHBIX M HHBIX 00s13aTeAbCTB Pecrrybamku, a
TaKOKe HOPMATUBHBIX mocTaHoBAeHuit Koncrurynuonsoro Cyaa u Bepxosroro Cyaa Pecrrybanxu>. Tem
caMbIM, 3aKoHOAATeAbCTBO MODITA He BXOAUT B cucTeMy AeficTByromtero npasa Pecrybanku Kasaxcran.

AaHHas TeMa He ObIAQ IIPEAMETOM HMCCACAOBAHUS B OTEUECTBEHHON M 3apyOesKHOM IOPHAMUECKOMH
aureparype. ITo9TOMy AASL AOCTIDKEHHS LJeAM MCCAEAOBAHMS KpOMe OOIIEAMAAEKTHYECKHX METOAOB
HO3HAHMS U30PAHDI CIIELHAABHBIE IOPUAMYECKHE METOABL, OCHOBHBIM U3 KOTOPBIX SIBASIETCSI POPMAAb-
HO-IOPMAMYECKUH METOA, MO3BOAMBIIHNI IIPOAaHAAUSHPOBATh CMBICA U coaepKaHMe moaoxenuii HITA.
CpaBHUTEABHO-TIPABOBOM METOA IIPUMEHSIACS ITPU aHAAM3€e COOTBETCTBH HOPM 3aKOHOAaTeabcTBa Pecry-
6auxu Kazaxcran u sakonopareabctBa MOLTA. XpoHOAOTUECKUI METOA TO3BOAUA OLIPEACANTD MOMEHT
HA4aAa IIPABOBOTO PETyAMPOBAHUS PACCMOTPEHHBIX O0OIIeCTBEHHBIX OTHOIIEHHI, AUHAMHKY IPAaBOBOIO
peryanpoBaHus. MaTepHaAbl IPaKTUKH OBIAM HU3y4eHbl aBTOPOM IIPU BBITOAHEHHH HayYHO-IPABOBBIX
HCCACAOBAHHUH B KaYeCTBe CIEIIHAANCTA, IPUBACKAEMOTO B XOAE PACCAAOBAHHMS YTOAOBHBIX ACA 9KOHO-
MHYECKOM HaITPaBACHHOCTHL.
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O630p AMTepaTyphI IO TeMe AAHHOM CTAThU OYAET HEYCIeIIHbIM, TaK KaK B IOPHANIECKOM AUTEPAType
M30paHHAsI HaMM TeMa He PacCMAaTPUBAAACh AO HACTOSIIErO BpeMeHH. VIMEIOTCS AMIID ITyOAMKALIUY 10
o6muMm Bompocam AesireasHocT MOITA 1 0TA€ABHO O crcTeMe 3aKOHOAATeAbCTBa Pecrrybanku Kazax-
cras. 13 uncaa mocaepAHux paboT MoxxHO HasBaTh cTarbi CyaeitmeHoBa M.K. «Crcrema npasa u cucrema
3akoHopaTeAbcTBa Kasaxcrana: Bi6op myTu> |2 ]; « AHramiickoe npaBo u npasoBas cuctema Kasaxcrana»
[3], KoTOpBIE MOCBsIIEHbI HHBIM O6IIMM U CIIELIUAABHBIM BOIPOCAM, He OTHOCSIIIMMCS HETIOCPEACTBEHHO
K Haei Teme. B crarbe Barsip6exosoit A.C. [4] paccMOTpeHbI coBepIIeHHO HHBIE ACTIEKTHI COOTHOIIEHNUS
HA3BaHHbIX IPABOBBIX CUCTEM: O BOIIPOCAX BO3MOXKHOH PeIleIIIii aHTAUICKOro pasa B npaso Kaszaxcrana
u o AefictBun ipaBa MOITA B mpocrpancrse. 113 obmmeTeoperideckux pabor mpusepeM cTarsio MykaHoBa
P.K. 06 sBoaronmu npasosoii cucremsl Kasaxcrana [S]. Kpome Toro, o mpasosoii cucreme Kasaxcrana
IPeXKHIE TOABI OBIAH 3AIIHIIIEHBI PSIA ACCEPTALIHI, HO 6e30THOCUTeABHO K rpasy MOIIA.

O6mjensBecTHO, YTO IPABOBOE PEryAUPOBaHHEe OOIIECTBEHHbIX OTHOLICHHI B AI0OOM IPaBOBOM
FOCYAAPCTBE OCYILIECTBASIETCSI CAMMM TOCYAAPCTBOM. Heo6X0AMMOCTD B IIPaBOBOM PEryAMPOBAHHH Opra-
HH3aIUH U AEITEABHOCTH B cpepe ITMPPOBBIX aKTHBOB MOsBUAACh B KasaxcTaHe, Kak M BO MHOTHX MHBIX
rOCYAQpPCTBaX, B MTOCAGAHHE HECKOABKO AT, IOCKOABKY MMEHHO B 3TH I'OABI IIOA BO3AEHCTBHEM BHEIIHHX
rAOOAAM3AIIMOHHBIX [IPOLIECCOB M BHYTPEHHUX IPOLIECCOB AUHAMITIHOTO Pa3BUTHS LIMPPOBBIX TEXHOAOT U
CAOXKHACSL M TIPOAOAXKAETCS PA3BHBATLCS TAKOH CErMeHT LPPOBbIX TEXHOAOIMH KaK LIPpPOBbIE AKTUBBL
Pecrry6anka KasaxcTas IpuHHMaeT Mepsl AAS YIOPSIAOUEHHMSI OPTaHM3ALMH AQHHOM cdephbl, BHeCs Iep-
BOHAYAABHO COOTBETCTBYIOIIUEe M3MeHeHus 1 pomoaHeHust B 3akoH PK «O6 undpopmaruzammm>, 3areM
IPUHSB KOHCTUTYLIMOHHBIH 3aKOH O BHECEHUH N3MEeHEHUH 1 AOTIOAHEHNH B KOHCTUTYLIHOHHBIN 3aKOH «O
MOILJA», a Takxke NPUHAB CrIeUAABHDII 3akoH «O nudposbix akTusax B Pecrybanke Kazaxcram» [6].
Ha ocHoBe 1 Bo HCIIOAHeHHe HA3BaHHBIX 3aKOHOB II€HTPAABHBIM MCIIOAHHTEABHBIM OPIAaHOM M COOTBET-
CTBYIOIIMMU MUHUCTEPCTBAME OBIAM M3AQHbI [IOA3AKOHHBIE AKTBI, YTOUHSIONINE 1 AOTIOAHSION[IIE HOPMBI
3aKOHOAATEABHBIX aKTOB. B KauecTBe TaKOBBIX MOXHO Ha3BaTh yTBEPKACHHBIE IIPUKa3oM MUHKCTpa <[ lepe-
4eHb BAOB O0eCreueHHbIX [TUPOBBIX AKTUBOB, IPU3HABAEMBIX Ha TeppuTopun Pecrrybanku Kasaxcram>
[7], «IIpaBuaa opopMAaeHNS peleHus O BbITyCKe 0becriedeHHbIX UPPOBBIX aKTUBOB> [ 8] K Ap.

OaHaxo 0 HeobecreueHHBIX [IPPOBBIX AKTUBAX, HOPsIAKe HX obopora B Kasaxcrane Her HopMaTHB-
HOTO IPaBOBOTO AKTA, 2 IMEAHCH TOABKO O0IIHe IIOAOKeHNs 3aKoHa «O6 nHPOpMaTH3anuM> O 3arpeTe
ux npumerenus (c 25.06.2020 r. oo mapra 2023 1.) [9]. OpuumasbHOro COOOIIEHNS YIIOAHOMOYEHHOTO
rocyaapcTBenHoro opraHa (MuHHCTepCTBO HUPPOBOTO pPasBUTHS, WHHOBALMI M adPOKOCMHYECKOH
npombimaeHHOCTH Pecrrybanxn KasaxcTan) B OOIEAOCTYIIHBIX CPEACTBAX MACCOBOM HMHPOpPMALMU
0 HeOOXOAHMMOCTH PEruCTpPAliMy YYACTHHKOB obopora uu¢posbix akruBoB B Komurere MOIJA ne
HMeAOCh. AeAernpoBaHKe IPAaBOMOYMUIL I10 IIPABOBOMY PEryAHPOBAHUIO OOIIECTBEHHBIX OTHOIIEHMUI B
paccMaTprBaeMoit cdpepe 0coHOMY AHKAABY B He3aBUCHMOM rocyaapcrse —- MOLIA — ¢ uspanneM HopMa-
THBHBIX AKTOB HA aHTAMHCKOM S3BIKE M He OT HIMEHH I'OCYAAPCTBa, IPEACTABASETCS HAPYIIAIOIIIM OCHOBBI
KOHCTHTYIIMOHHBIX IIPUHIIUIIOB IIPABOBOT'O K AGMOKPAaTHIECKOI'O TOCYAAPCTBA.

O603HaYMM apPIyMEHTBI, IIOATBEPKAAIOIIME HAIIK PACCYKACHHS.

Bo-mepBsIx, B cooTBeTcTBUM C II. 4 cTarbu 4 KoHcTurynun PecryOanku Kaszaxcran: «Bce 3axoHsl,
MEXXAYHApOAHBIE AOTOBOPBI, YIaCTHUKOM KOTOPBIX siBAsieTCsI Pecrrybanka, mybankyrorcs. OduimasbHoe
omybaukoBanue HITA, xacaromuxcs mpas, cBOO0A U 00sI3aHHOCTE IPAXKAQH, SIBASIETCS 00sI3aTeAbHBIM
YCAOBHEM KX IIPHMEHEHHUS >,

Axter MOLTA npunumMatorcst He ot uMeHu Pecrry6anku Kasaxcran u myOAUKYIOTCS He Ha Ka3aXCKOM
H PyCCKOM SI3BIKAX, He B yCTaHOBAeHHbIX Pecrrybankoit Kasaxcran aast opurmassHoit mybankanun HITA
H3AAHHMAX, A TOABKO Ha Be6-canite MOITA.

IMoamynxrom 30) crarbu 1 3akona PK «O mpaBoBbIX akTax» MPeAyCMOTPEHO: OQUIMAAbHOE
OIlyOAMKOBaHHE HOPMATHBHOIO IIPABOBOIO AKTa — 3TO I[yOAMKALIMS AASL BCEOOIEro CBEACHHS IIOAHOTO
texcta HITA na xasaxckom u pycckom a3vicax B ITaAOHHOM KOHTpoabHOM barke HITA PK B aaexTpoH-
HOM BHAg, B OQUIIMAABHBIX IIeYaTHBIX M3AAHIAX, A TAKKE B IEPHOANYECKUX [IeYaTHBIX H3AAHUAX B CAYYAAX,
IIPeAYCMOTPEHHBIX HaCTOSIIUM 3akoHoM [ 10].

CraTps 37 AoaHHOTO 3aKOHA yTOYHSET, YTO OHITHAABHBIMH ITeYaTHBIMU U3AAHHSMH SIBASTIOTCSI BepoMo-
cru ITapaamenra PK, Cobpanue axros Ilpesupenra u Ilpasureascrsa Pecrry6avku Kasaxcran, Becrruk
Hanuonaassoro banka PK. «OdunpmassHoe omryOANKOBaHEe 3aKOHOAATEABHBIX AKTOB OCYILIECTBASETCS]
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TaKXKe NepHOAMIECKUMU NeYaTHBIMU U3AAHUSAMH, TOAYYHMBIIMMHU TaKOe IIPaBO Ha KOHKYPCHOM OCHOBE, B
nopsiake, onpepessiemom IpasuTespcrsom Pecrrybanku Kasaxcrams.

IIpu saTom nepBoe oduIrasbHOE 0Hy6AHKOBaHHe HITA poAXHO 6BITH OCYIIECTBAEHO OAHOBPEMEHHO
HA TOCYAAQPCTBEHHOM U PYCCKOM SI3bIKaX B TedeHre 30 KaAeHAAPHBIX AHEH IIOCAE AHS MX BCTYTIAGHHS B CHAY.

B aT011 cBsI3M AeAerHpOBaHUe $YHKIHIL IT0 IPABOBOMY Per'yAUPOBAHHIO OOIIeCTBEHHbIX OTHOIIEHMUIT
B cdepe UPPOBLIX aKTUBOB aHKAABY B Aurle MOILIA mpeacTaBAsieTcs IPUMEHHTEABHO K AQHHOH TeMe
OTKPOBEHHO HAPYIIAIONIUM KOHCTHTYIIMOHHbIE IIPaBa X CBOOOABI BCEX YUACTHHUKOB IPAXKAAHCKHX IIPABO-
oTHomeHu#t B Pecrry6anke Kasaxcran.

3axonom PK «O paspelireHIsIX X yBEAOMACHUSIX > C MOMEHTA €0 IPHUHSTHS He OBIAO IIPEAYCMOTPEHO
AMIIEH3UPOBaHUE AeSTEABHOCTHU B cdepe nudpoBbix akThBoB [ 11]. Bruepssie pooroanenue 06 o6s3arean-
HOM AMIIEH3UPOBAaHMHU B cpepe ACSTEABHOCTH C ITMPPOBBIMU aKTHBAMM, M TOABKO AASl MAHMHTOBOM
A€STEeABHOCTH, 65120 BHeceHO Anib 3akoHoM PK ot 6 gespaas 2023 r. (moamyHKT 27 crarbu 28 BBeAeH B
aeiicTsue c 1 anpeas 2023 1.).[12].

CAep0OBaTeAbHO, B BUHY IPaKAQHAM He MOTAO OBITh BMEHEHO 3aHSTHE IPEATPUHIUMATEABCKOM Aes-
TEABHOCTBIO B cpepe 060poTa KpUIITOBAAIOTHI 6e3 AnreH3uu A0 10 mapta 2023 r., TOrA2 KaK YTOAOBHBIE
A€Aa CTaA¥ BO3OYKAATHCSI M HAIIPABASITHCSL B CYA 32 AesIHUS, coBepliaeMsle eime ¢ 2017 1.

Caepyromuit apryMeHT B [IOAAEPIKKY Hallefl mosuruu: myHkroM 3 crarsu 33-1 3akona PK «O6
HHPOPMATHU3ALMN > OBIAO IIPEAYCMOTPEHO: «3. Boimyck 1 060poT HeobecmedeHHbIX IMPPOBBIX AKTUBOB
Ha teppuropun Pecrrybanku Kazaxcran sampemjarorcsi, 3a HCKAIOUEHHEM CAy4YaeB, IIPEAYCMOTPEHHBIX
3akoHamu Pecrry6anku Kazaxcram>.

OAHAKO CO AHS BBeAGHUS B AelicTBUe 3akoHa «O6 uHpopMaTu3anuu> U A0 ampeas 2023 r. Hu B
oaHOM 3akoHe Pecrry6anku Kaszaxcrane He 65140 HOpM (Aake GAAHKETHBIX) O peryAMPOBaHMH MOPSIAKA
paspelleHus BBITYCKA U 060poTa HeobecreueHHBIX IUPPOBBIX AKTHBOB. [0 yMOAYAHMIO B I'paHMIIAX
MOIJA npuMeHIANCh HOPMBI IOA3aKOHHOTO aKTa, T.e. [IpaBua MOIIA Ne FR0002 2017 r. ¢ u3MeHeHH-
sME OT 26 OKTs16pst 2021 T., HO OHO GBIAO OITyOAMKOBAHO TOABKO B HEAOCTYITHOM AASL OCHOBHOM MaCChI
Haceaenus cucteMe MOLIA U TOABKO Ha aHTAMITCKOM s3bIke [ 13].

Kax oTMeueno Bblute, yroaoBHsle Aeaa o cratbe 214 YK PK Hauaau Bo36Y>KAQTbCS 3a A€SIHUS, COBEP-
IIeHHbIe TPAKAAHAMH B OTHOIIEHHMH KpuntoBaaorel ¢ 2017 r. [14; 15]. Ho npu stom B Kasaxcrane ne
66110 Hu opHoro HITA, peraaMeHTHpYIOIETo 3aKOHHBIH IOPSIAOK COBAQHISL K 060poTa KpHUITOBaAlThL. C
KaKABIM TOAOM KOAUYECTBO BO30Y>KACHHBIX YTOAOBHBIX A€A U OCY>KACHHBIX AHI] yBeAUHBaeTcst. Tak, TOABKO
3a repBoe noayroaue 2024 r. o crarbe 214 YK PK 65110 Bo36ysxaeHO 12 yroaoBHbIx Aea. [16; 17].

Avmp koHCTHTYIMOHHBIM 3akoHOM PK or 30 AeKa6pﬂ 2022 r. KoncTuTyrnmonHsIit 3akoH «O
MOITA » 6bIA AOTIOAHEH CTaTbel 4-1 CAEAYIOLIErO COAEPIKAHMS:

«Cmamus 4-1. Ocobvlii pexcum pezyruposanus 6 cdepe yudposvix aKkmueos

1. Tonamue u 6udvl YuPPoBbIX AKMUB0S, A MAKIHE NOPOOK U YCA0BUS Bbinycka (3a UCKAIOHeHUEM LUPPOBoZo
MaiHuK2A), pasmelyenus, 06payens, xparenus yudposvix axmusos 8 Lienmpe onpedeastomes axmamu Llenmpa.

2. Tpebosanus k bupscam yuPposvlx akmusos u nopsiok ux Auyensuposanus é Llenmpe onpedeasiomces
axmamu Llenmpa> um.o. [18]

ByxBaAbHBIH, T.€. pOpMAABHO-IOPUANIECKUH aHAAN3 HOPM AQHHOH CTaThH YeTKO IIOKa3bIBAeT, 4TO OHHU Pery-
AMPYIOT B OCHOBHOM TOABKO A@ATEABHOCTD CaMoit Kpurrrobupsku (.2 1 3 ), HO He Y4aCTHHKOB KPHIITOOHPKY,
He MOPSIAOK HX PETHCTPAIiKH, TOAYIeHHS AMIIeH3HH U T.I1. B AQHHOI cTaTbe CKa3aHo, 4TO MOPSIAOK H YCAOBHS
BBIITYCKa, pasMelieH s1, 0OpalieHnsi, XxpaHeHHs: IHPPOBbIX akTHBOB B IleHTpe onpeAeAsIoTcsS aKTaMu
LleHTpa, Te. 3TO GAAHKETHASI HOPMA, OTCHIAAIOIAS K MHBIM ITOA3AKOHHBIM akTaM Llenrpa MOILIA. Xors .3
crarsu 33-1 3akona PK «O6 nndpopmarmsarmy»> GbIAO YCTAHOBACHO TpeOOBaHME M3AAHMS TAaKHX HOPM HA
YpOBHe 3aKOHOAATeAbHOTO akTa Pecrmy6amkm Kasaxcran. Axrer sxe MOIJA u3AQ50TCS Ha aHTAMFICKOM
sI3bIKe, KOTOPBIM He 00SI3aHBI BAAAETD BCe YIACTHUKH [IPEATIPHHIMATEABCKOL ASSITEABHOCTH; OHU He SIBASIIOTCSI
3aKOHOAQTEABHBIMH AKTAMU U He IIPUHUMAIOTCS oT uMeHu Pecrrybanku Kasaxcran.

Pe3yAbTaThI B BBIBOADI
Tem cambIM A0 HacTosumero BpeMenu B Pecrybanke Kasaxcran OTCyTCTBYeT 3aKOHOAATEABHBIH aKT,
AU6O HOPMBI KAKOTO-AMOO 3aKOHOAQTEABHOIO aKTa, PEryAUPYIOINME 3aKOHHBIHM/AETAABHBIN HOPSAOK
coBepmeHus 06MeHHbIX onepanuii (060poTa) C KPUIITOBAAIOTO. AeATeAPHOCTD HUPPOBOIt AATGOPMBI

38 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



Napbiwesa C.K. Akt MexayHapoAHoro pMHaHCOBOro LeHTpa «AcTaHan...

(xpunTo6HpKH) 3aKOHOAATeABHBIM aKToM Pecrrybamkn KaszaxcraH He HpeAycMOTpeHR, OTCBIAOYHOM
HOPMbI O HEOOXOAMMOCTH perucTpanuu u auneHsuposanus B Komurere MOIJA He 65140 B 3aKOHAX
Pecrry6auxn Kasaxcran. AwijeHsHpoBaHIe AAHHOTO BHAQ AESTEABHOCTH YIIOAHOMOYEHHBIM TOCOPIa-
HOM Taioke He ObIAO IpeaycMOTpeHoO. MspaBasmmecst ¢ 2018 r. akrst MOLTA orHOCHTEABHO OIlepariuit
C KPUIITOBAAIOTON He OBIAM AOCTYIIHBI OCHOBHON Macce HACEAEHHS, T.K. OBIAM HAITHCAHBI TOABKO Ha
AHTAMFICKOM SI3bIKe U He SIBASIIOTCS 3akoHamu Pecrry6auxu KaszaxcraH, He pasMelrieHsl B 00IIEAOCTYIIHBIX
CPeACTBaX MacCOBOM MHPOPMAITUH Ha TOCYAAPCTBEHHOM U PYCCKOM A3BIKAX.

Ha ocuoBanuu mynkra 6 crarsu 19 3akona PK «O mpaBoBbix akrax>» pAaxe npoekrsl HITA, kotopsre
3aTPArkBAIOT HHTEPECH CYOBEKTOB YaCTHOTO MPEAIPHHUMATEABCTBA, IOAAEXKAT O0SI3aTEABHOMY pasMe-
IeHHIO B CPEACTBAX MACCOBOM MHPOPMALIUH, B TOM YHCAe HA UHTEPHET-PEeCypCax A0 UX PaCCMOTpPEHHUS
HanyonaapHol masaroit npeanpuauMareaeii PK 1 axcriepTHbIM coBeTOM. AaHHBIE IIPOLIEAYPBI SBASIOTCS
o6s3aTeAbHbIMH (I1.7 AAHHOI CTaTbH). AHaAOTHYHOE TpeGoBatue npumensiercs k HITA, kacaromumcs pas
¥ o6s3anHOCTel rpaxpaH (1.4 crarsu 4 Koncrurynuu PK, crarss 37 3akona PK «O npaBoBbIx akTax> ).

B coorsercrsun ¢ 1.2 crarbu 37 3akoHa PK «O npaBoBbIx akTax> IJ@AOCTHOCTD CHCTEMbI 3aKOHOAA-
teabcrBa Pecrrybanku Kasaxcran obecreunBaercs II0CpPeACTBOM:

«1) cobAIOAEHHS TOPSAKA IPHHATHS HOPMATHBHBIX PABOBBIX aKTOB, BHECEHHS B HUX H3MeHeHMil
U AOTIOAHeHHUH, ycTaHoBAeHHbIX Koncruryrueit Pecybanku KasaxcTaH, 3aKOHOAQTEABHBIMU M HHBIMU
HOPMATHUBHBIMH ITPaBOBBIMHU aKTaMH;

2) co6AIOAEHHS HepapXuK HOPMATHBHBIX IPABOBDIX aKTOB, 3aKpenAeHHOi KonctuTynueit Pecrry6an-
ku Kazaxcran 1 HacTossmuM 3aKOHOM;

3) oHIHAABHOTO ONMy6AMKOBaHUS HOPMATHBHBIX NMPABOBbIX aKTOB, KACAIOIUXCS MPaB, CBO6OA U
00513aHHOCTE IPAKAAH>.

B aToit CBSI3M MBI CUHTaeM HEOOXOAMMBIM YTOYHHTb mosuriuio Barsipbexosoit A.C. o aeiicTBuM
npasa MOILJA no Tepputopun u mo xpyry amm: nmpaBo MOIJA «Acrana», peryaupyiolee Ipasa U
00SI3aHHOCTU TPAXKAAH M HHTEPeChl IPeAPHHUMATEAEH, MOXET IIPUMEHSTBCS TOABKO K CyObeKTaM,
3apeructpupoBanHbiM B MOLTA, 1 TOABKO B CAyYae OITyOANKOBAHIS IPABOBBIX AKTOB B YCTAHOBAEHHBIX
FOCYAQPCTBOM OQHIIMAABHBIX HCTOYHUKAX [Ty OAMKAIIMI HA KA3aXCKOM M PYCCKOM SI3BIKAX.

3axoH «O LUPPOBBIX AKTUBAX>»> B CTaTbe 2 PErAAMEHTHPYET, YTO 3aKOHOAATEABCTBO PecrrybAmku
Kasaxcras o 1iu¢poBbIX aKTHBAX, TOMUMO AAHHOTO 3akoHa, ocHoBaHO Ha Koncrutynuu, Koncturyrmon-
HOM 3aKkoHe 06 MOLIA, 1 nnbIx HopMaTuBHBIX paBoBbix akTax PK [6]. Ho, kak orMedeHo Hamu Bble, B
KOHCTHTYLIMOHHOM 3akoHe 06 M®DILTA nMer0Tcs TOABKO OAQHKETHbIE HOPMBI, OTChIAaomue K mpay MOITA.

Hopwmsr o 3ampere Bbimycka U 060poTa HeoOecIeYeHHBIX LUPPOBBIX AKTHBOB U AESTEABHOCTH
KpHUITOOHpK HbIHE IepeHeceHs! u3 3akoHa «O6 na$popmarmsanun> B craTeio 11 3akona «O nudpossx
akTUBax>». Takas AeATeAbHOCTb paspelleHa TOAbKO Ha Tepputopur MOLIA (.S crarsu 11).

AASL CpaBHEHHUS CAeAyeT OTMETHUTB, YTO ke 6oAaee 20 AeT yCIIeIHO AeHcTByeT AyOaiicKuit MexAy-
HapoAHbIii punancosbl nentp (DIFC), opHaKO paccmaTprBaemble Hamu IIpo6aeMbl B O6beANHEHHbIX
Apabckux OMuparax He BO3HHKAIOT. CBsI3aHO 9TO € TeM, 4TO OPUIMAABHBIM si3bIKOM OAD siBAsieTCs
apabCKuit, HO BMeCTe C TeM B cpepe OM3HeCa, ACAOBOI IEPEIICKY IUPOKO UCIIOAB3YeTCSI M aHTAMMCKII
A3BIK, IMEIOINUI CTATyC S3bIKAa MeXHALMOHAABHOTO 06menus (110 anaAoruu ¢ Hopmoii crarsu 7 Koncru-
tynun PK o craryce pycckoro s3bika). [ToaTomy mpaBoBoe peryAnpoBan#e 061mecTBeHHbIX OTHOIEHHUI
B DIFC ocHOBaHO Ha aHTAMIMCKOM IpaBe ¥ AOTHYHO BEAETCS Ha aHTAMHCKOM SI3bIKe, AOCTYIIHOM OCHOBHO
Macce HaCeAeHMUsl, 0COOEHHO MPeAIPHHUMATEASIM.

Kpowme toro, ocHoBHbiME Bupamu HITA DIFC sBAsTIOTCS 3aKOHBI, @ TOA3aKOHHBIE aKThI IIPHHUMA-
IOTCS AASI KOHKPETH3AITMH 3aKOHOAATEABHBIX aKTOB, Kak M B KazaxcTane, B oTarane or MOIIA [19;20].

3akArouenue
PaccMoTpeB mpobOAeMHble BOIPOCHI O HPHBAEYEHHHM K YTOAOBHOIN OTBETCTBEHHOCTH TPaXKAQH
3a HecOOAIOAEHHE IOpsiAka 000poTa HeobecredeHHbIX LUPPOBBIX aKTHBOB (KPI/IHTOBaAIOTbI), mpea-
ycMoTperHoro mpasoM He Pecrry6anku Kaszaxcran, a ankaasa B Bupe MOI] «AcTana, moaaraeM AAs
YCTpaHeHs BBIIBAEHHBIX IIPOOEAOB 1 KOAAM3UIT 3aKOHOAATEABCTBA HEOOXOAVMBIMY CACAYIOIITE MEPBIL:
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- BHecTH B 3akoH Pecrybanku «O nudpossix akruBax> u B KoHcTUTy1[OHHSDIN 3aK0oH 06 MOLIA
AOTIOAHEHHSI O IIPABOBOM Per'yAUPOBAHHU 000POTA KPHUIITOBAAIOTHL U O IOpsiAke perucrpanuu 8 MOLTA
Ha Ka3aXCKOM H PYCCKOM A3BIKAX;

- yrouHuTs B 3akoHe «O HU(PPOBBIX AKTUBAX > PA3AHULE MEXKAY O0eCIIedeHHbIMHU U HeobeCIIe e HHbI-
MU IUPPOBBIMU AKTHBAMH,

- an60 BHecTu B KoHcTUTyIMOHHBINA 3akoH 06 MOILIA AomoAHEeHHS 0 HEOOXOAUMOCTH H3AAHHS
IPABOBbIX AKTOB, 3aTPArMBAOIIMX MPaBa M OOSI3aHHOCTH IPAKAAH, HHTEPECHI IIPEANIPUHIMATEACH - Ha
FOCYAQPCTBEHHOM U PYCCKOM SI3BIKAX B OQHIIMAABHBIX HCTOYHHUKAX OIyOAMKOBAHUSI, IPEAYCMOTPEHHBIX
3akoHoM PK «O mpaBoBbIx akTax>.

IToAaraem, 4TO IIpeAAOIKEHHBIE HAMH MEPHI IIOBAEKYT CHIDKeHIe [IPABOHAPYIIeHu B chepe 060poTa
KkpunrosaatoTel B Kasaxcrane; ”HHGOPMHPOBAHHOCTD HACEACHHS O IIPABHAAX ACTAABHOM AESTEAbHOCTH
B cpepe 060poTa HeobecreueHHBIX IIUPPOBBIX AKTHBOB OYAET CIIOCOOCTBOBATH 3aKPETIACHHIO X IIPAB,
3HAHMIO OOSI3aHHOCTE! U B I[€AOM IIO3BOAHT ITOBBICUTD YPOBEHD IIPABOIIOPSIAKA B TOCYAAPCTBE.

Hapoimesa C.K. 3.r.A., Kykbik JKorapsr mekre6inin Professor Emeritus, Maqsut Narik-
bayev University (Acrama ., Kazakcran Pecr[y6m1<acm): «AcTaHa» XaABIKapaAbIK KapiKbl
OPTaABIFBIHBIH aKTiAepi skoHe Kaszakcran Peciry6AHKaChIHBIH 3aHHAMAABIK, KYHeCi.

bi3 TaHAAFaH TaKBIPBHINTHIH ©3eKTiAiri oHbIH KasaKcTaHHBIH 3aH FBIABIMBIHAQ 3epTTeAMeTeHAiriMeH
JK9He KApaCTBIPBIABII OTBIPFAH >KAFAAMABIH KAHAABIFBIMEH TYCiHAipiAeal. ACTaHAa XaABIKAPAABIK KAPKbI
OPTaABIFBI (AXKO) KasakcTaH acTaHAChIHAAFbI epeKile aHKAAB GOABIIT TaOBIAAABL, OHAQ 3aHHAMA AHTAKS
MeH Y3AbC 3aHAAPbI OOMbIHIIA, TEK AFBIALIBIH TIAIHAE FAHA KAABIIITACAADBL, OYA MEMAEKETTIK TiA A€, YATAPAABIK,
KarbIHac TiAl oe eMec. AerenmeH, coHrbI Oec xbiapa Kaszakcranaa xenreren azamarrap AXKO 3aHHaMachiH
CaKTaMaFaHbl YIIiH KPUIITOBAAIOTA allHAABIMBI CAAACBIHAAFBI 3aHChI3 KICIMKePAiIK KbI3METi YIIliH COTTaAFaH.

3eprreyain maxcarsr — AXKO 3agHamachl MeH Kazaxcran Pecrmybamkacsl 3aHHaMachIHBIH €3apa
apaKaTbIHACHIH CapaAdy HOTIDKECIHAE a3aMaTTapADbI KbIAMBICTBIK XKayaIlIKepIIiAiKKe TapTYABIH HeTi3AlAiri
MaceaeaepiH aHbikray. ABTOp AXKO 3aHHaMachl AHTAMS MeH YJAbC 3aHAAPBIHA HeETi3ACATEHAIKTEH,
OapABIK, HOPMATHBTIK-KYKBIKTBIK aKTiA€p aFbIAIIBIH TIAIHAE XXAPUAAAHATHIHBIH )KOHE MEMACKET 6eariserexn
0aCBHIABIMAAPAQ MEMAEKETTIK JK9HE OPBIC TIAAEPIHAE MIHAETTI TYPA€ JKapHsiAaHy PaciMiHeH oTmeHTiHiH
aHBIKTAABL 1THUQPABIK aKTHBTEpAIH afHAABIC TIPTIOI Typaabl 6apABIK HOPMATHBTIK KYKbIKTHIK aKkTisep
AXKO KYKBIKTBIK aKTiAepiHA€ aFbIAIIBIH TiAiHAE 6exiTiAren; OAap MEMAEKETTIK 3aHHAMaHbIH JKaAIIbIFa
KOAKETIMAL AepeKKOPAAphIHA eHIi3iAMereH.

3epTTeyAiH >KAaHAABIFBI MaKaAa TaKbIPHIObIHA KATBICTBI FRIABIME 3epTTeyAepAiH Kasakcrampa aa,
IIETEAAIK eAAePAE A€ OYPBIH KyprisiAMereHiMeH aiflKbIHAAAABL

3epTTey apicTepi peTiHAE >KAAIIBI AMAACKTHUKAABIK AICI, AOTHKAABIK 9AiC, POpMAABABI KYKBIKTBIK, dAIC
KOAAQHBIAABL OMITUPHKAABIK daicTi aBTop Kasakcran Peciry6ankacs: KpiaMbIcThIK KopaekciHiy 214-6a6bHpa
KO3AEATEH KbIAMBICTBIK, icTep OOMbIHINA S-TeH acTaM aifbIITay aKTiAepiH 3epTTel OTHIPHII MAAAAAAHABL

3eprrey HoTmkecinpe Kasaxcran PecmyOaukacsiubly KoncrurynmsacsiHa skoHe  «KyKbIKTBIK
aKTiAep TypaAbl» 3aHFa COMKeC a3aMaTTAPABIH KYKbIKTaphl MeH MiHAeTTepiHe KaTBICTBI, COHAAM-ak
KJCIIIKepAEPAIH MyAAEAepiH KO3FaiThIH HOPMaAap 5KY3ere achbIPhIAYbI YIIiH MiHACTTI TYPAE KapHSAAAHYBI
THIC A€l OeKiTiATeH; >KapusAaHOaraH akTiaep KoapaHbiAManAbL Ocoiran 6aiiaansictsl, AXKO-HbIH
arbIAIIBIH TiAiHAE MIBIFAPBIAFAH JK9HE OChl AaHKAABTbIH CAaTBIHAA FAHA XKApUSAAHFaH KYKbIKTBIK aKTiAepiH
KBIAMBICTBIK, KyAaAay opraHaapsl MeH corrap Kasakcran Pecrry6avkacoitbiy KpIAMBICTBIK KOAEKCIHIH
214-6a6b1HAQ KO3AEATEH KbIAMBICTBIH 00BEKTHUBTIK KaFbIH HeTi3Aey YIIiH MafiAaAaHa AAMaMADL

Tyiiindi cesdep: memaexemmix kykoik xcyiieci; Acmana xasvisaparis Kaprco. opmavizsr (AXKO);
KOADAHBICMARbL 3aH; KbLAMbICBIK HAYANKEPWIAIK; 3anHama miri; 3andapdel scapusiay; asamammapdoiy
KyKbIKMAapsl men mindemmepi; Kacinkepaepdiy myodesepi; KOpaasear HaHe KAMMAMACH3 emiimezeH YUPPAbIK
aKkmusmep; aHKAGS.

Idrysheva S.K. Doctor of Law of the Russian Federation, Candidate of Law of the Republic of
Kazakhstan; PhD; Associate Professor, Professor Emeritus of the Higher School of Law, Depart-
ment of Private Law, Maqsut Narikbayev University (Astana c., Republic of Kazakhstan): Acts of the
International Financial Center “Astana” and the legislative system of the Republic of Kazakhstan.
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The relevance of the topic we have chosen is due to its lack of development in the legal science of
Kazakhstan and the novelty of the situation under consideration. The Astana International Financial
Center (AIFC) is a special enclave in the capital of Kazakhstan, where legislation is formed according
to the laws of England and Wales, and only in English, which is neither the state nor the language of
interethnic communication. However, over the past five years, many citizens in Kazakhstan have been
convicted of illegal entrepreneurial activity in the field of cryptocurrency turnover due to their failure to
comply with the AIFC legislation. The purpose of the study is to determine the issues of the validity of
bringing citizens to criminal liability in the aspect of the relationship between the AIFC legislation and
the legislation of the Republic of Kazakhstan. The author found that since the AIFC law is based on the
law of England and Wales, all legal acts are published in English and do not undergo the procedure of
mandatory publication in the state and Russian languages in the publications established by the state. All
rules on the procedure for the circulation of digital assets are enshrined in the legal acts of the AIFC in
English; they are not available in publicly available databases of state legislation.

The novelty of the study is that scientific research on the topic of the article has not been conducted
in Kazakhstan or foreign countries.

The general dialectical method of cognition, logical method, formal legal method were used as
research methods. The empirical method was used by the author through the study of more than S Acts
of indictment in criminal cases under Article 214 of the Criminal Code of the Republic of Kazakhstan.

As aresult, it was concluded that, according to the Constitution of the Republic of Kazakhstan and
the Law “On Legal Acts”, the norms concerning the rights and obligations of citizens, as well as affecting
the interests of entrepreneurs, must be published; unpublished acts are not applied. In this regard, the
legal acts of the AIFC, published in English and published only on the website of this enclave, cannot be
used by criminal prosecution bodies and courts to substantiate the objective side of the crime provided
for in Article 214 of the Criminal Code of the Republic of Kazakhstan.

Key words: state legal system; Astana International Financial Center (AIFC); current law; criminal lia-
bility; language of legislation; publication of laws; rights and obligations of citizens; interests of entrepreneurs;
secured and unsecured digital assets; enclave.
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TepeBop ¢ AHTAMICKOTO A3bIKA

B.B. OTAE3HEBA, aoxropa ¢puaocodpckux Hayk, mpodeccopa ropupndeckoro paxyasrera Cankr-ITerepOyprckoro rocyaap-
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B crarpe mpepAaraeTcsi MUHMMAANCTCKOE IIOHSATHE I0PUAMYECKON 00S3aHHOCTH, OCHOBaHHOE He Ha
AMHTBUCTHUYECKHX MAM AOTMAaTHYECKHX ITOAXOAAX, a Ha PalliOHAABHOHM PEeKOHCTPYKIIUH, OIHparomerics
Ha yHHBepCaAbHble OCHOBaHUS. ABTOP BbIAEASIET TPU HEOOXOAUMBIX IIPU3HAKA IOPUAMIECKOI 00sI3aHHO-
CTH: OTCBHIAKA K AEHICTBHUIO, YKa3aHUe Ha OOSI3aHHOE AWIIO M HAAMYMe HOPMATHBHOIO TpeOoBaHMSI. DTH
[PU3HAKY [TO3BOASIIOT OTAUYATh OOS3aHHOCTU OT ONMCAHUI (AKTOB M OT CUTYAIjUil BBIHYXXAEHHOCTH.
Crarbs TaxoKe AGMOHCTPHPYET, YTO TaKHe CBOMCTBA, KAK HAAMYME aAPecara, YCTAHOBAEHHe 00s3aHHO-
CTH CyOeKTOM MAH BO3MOKHOCTb CAHKIIUH, He SIBASIIOTCS. HEOOXOAMMBIMH, XOTS M 9aCTO COIYTCTBYIOT
06513aHHOCTSIM. TaKOT IIOAXOA TI03BOASIET OXBATHUTD IIMPOKHIL CIIEKTP IOPUANIECKHX GpeHOMEHOB 1 n36a-
BUTBCSL OT HEHY>KHBIX MeTadpHU3NIeCKUX NMPeATTOCHAOK. OOS3aHHOCTH TPaKTYIOTCSI KaK OHTOAOTMYECKH
HAeaAbHBIE CYIIHOCTH, He CBOAMMBIE K GU3HIECKUM 0ObEKTaM.

Katouesvle crosa: wopuduseckas 0033aHHOCMB, OHMOAOUHMECKAS UOEAALHOCHb, HOpMAMUBHOE mpebo-
saHue, 003anHOe AUYO, Jelicmeue, CAHKYUOHUPYEMOCY, ECECBEHHbLe 003aHHOCMU, NO3UMUBHOE NPABo,
KOHUeNmMyarvHolll aHaAU3.

1. PanjmoHaAbHOE KOHCTPYHPOBaHHE IOPHANIECKOMH 00I3aHHOCTH

YT06BI IOHATH IPHPOAY FOPUAUIECKOI 0OS3aHHOCTH, KAK H AF0OOTO APYTOro TEOPETHIECKOTO MOHS-
TS, HEOOXOAMMO YCTAHOBUTD €€ HeOOXOAVMBIE M AOCTATOYHBIE IIPU3HAKH. TOABKO IIOCAE 9TOTO BO3MOXKHO
00CY>XAQTh, UIMeET AML MECTO B TOM MAM HHOM CAy4Yae OOSI3aHHOCTD HAU AOAT', & TAK)Ke IIPUHAAAEXKUT AH,
HAIpuMep, HaAWdMe CAaHKIIMK BCeM BHAAM OOS3aHHOCTEH MAM AMIIb HEeKOTOPHIM u3 Hux. CymecTsyer
TPHU TIOAXOAQ K BBISBACHMIO TaKHX IPH3HAKOB, KAXADIN 13 KOTOPBIX HMeeT CBOM orpaHuyeHus. Ilepsorit
HCXOAHUT H3 TOTO, YTO CAOBO «O00S5I3aHHOCTb> O3HAYaeT B KOHKPETHOM si3bIKe. B aTOM caydae He0OX0AUMO
YCTaHOBHUTb, C KAKUM HAMEPeHHeM HOCHTEAH SI3BIKA YIIOTPEOASIOT AQHHBIA TePMHUH, B KaKyI0 QpyHKIIHIO
OH BBINOAHSIET B CHCTE€Me €CTECTBEHHOTO A3bIKa.

XOTs1 3TOT IOAXOA MTO3BOASIET BBIIBUTh BHYTPEHHIOIO AOTUKY AUHTBUCTHYECKUX MPAKTUK, OH OCTaeT-
Cs1 OrpaHMYEHHBIM CAMUM YIOTpeOAeHHEeM A3bIKA. YCTAHABAMBAS, YTO MOHUMAETCS MOA 00sS3aHHOCTBIO,
MBI TeM CaMbIM He OTBeuaeM Ha BOIIPOC, YeM OHA SIBASETCS Ha CAMOM A€A€, IIOCKOABKY OOsI3aHHOCTH
MOT'YT 06A3AQTH TAKUMH CBOHCTBAMH, KOTOPBIE AO CHX ITOP OCTaBAAMCDH He3aMe4eHHBIMH U, CAEAOBATEAD-
HO, He BOIIAM B SA3bIKOBOE OIIPeACACHHE AAHHOTO HMOoHATHA. K IprMepy, MOXeT 0Ka3aTbCs, 4TO BCAKAS

© A. Kanep, 2025

* IlepeBop, BbimoAHeH 1o uspanuio: Kaehler L. Towards a Minimal Concept of Legal Obligation. Theories of
Legal Obligation. D. Beyleveld, S. Bertea (eds.). Springer, 2024. P. 7-26.
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006513aHHOCTD COOTBETCTBYET OLPEACACHHOMY CYObeKTHBHOMY IIPaBy, XOTS 9TO U He II0APa3yMeBaeTcs
camuM caoBoynorpebaeHneM. CAeAOBaTeABHO, IOAHOE IIOHMMAHHUe 00s3aHHOCTH HEBO3MOXKHO [IOAYYUTb
HCKAIOYUTEABHO CPEACTBAMU AUHTBHCTHIECKOIO AHAAM3A. B KOHEYHOM cueTe, TeOpHs IIpaBa He CBOAUTCS
K Aekcukorpauu [9, p. 21; 6, p. 4].

Bropoit mopXoa 3aKAIOYAeTCS B aHAAU3€ TIOHATHS O0S3aHHOCTH B PaMKax OIPeAeACHHOM [IPaBOBO
cucreMsl. B 9TOM cAydae HEOOXOAMMO HCCAEAOBATh, Kakue OOS3aHHOCTH CYLIECTBYIOT B KOHKPETHON
[IPaBOBOI CHCTEMe, U BBUICHUTD, O0AQAAIOT AW OHU OOIIMMU NpU3HAKaMU. TakoN aHAAM3 MOXET ObITb
IPOAYKTUBHBIM, IIOCKOABKY IIPaBOBBIE CHCTEMBI, KaK IPABUAO, COAEPXKAT TaK MHOTO Pa3HBIX OOSI3aHHO-
CTell, YTO BBUSIBACHHE OOIINX IIPU3HAKOB II03BOASIET ITOAYIHTD IIPEACTaBACHHE 00 MX 0bLieil IpHpoAe.
CoBrapeHMe TaKVX IIPU3HAKOB BPSIA AU OYAET CAYYAHbBIM.

OAHAKO eCAU AaHAAU3 OTPAHIYIUBAETCS AUIIb OAHOM [IPABOBOM CHCTEMON, TOrAQ HEBO3MOXKHO C yBepeH-
HOCTBIO YTBEPXKAATH, YTO ITH IIPH3HAKU XAPAKTEPHBI HCKAIOUUTEABHO AASI Hee HAM YTO OHH BCTPEYAIOTCS
U B APYIMX IIPaBOBBIX CHCTeMax. Taioke 6e3 AOIIOAHHTEABHBIX apIyMEHTOB HEBO3MOXHO YCTAHOBUTB,
SIBASIFOTCSL AW BbIIBACHHBIE IIPU3HAKY HEOOXOAUMBIMU, HAU OHH IIPOCTO CAYYAHHO IPHUCYTCTBYIOT Y BCEX
Hux. V1 Ha060poT, IpU3HAK, KOTOPBI OTCYTCTBYeT y BCeX OOI3aHHOCTEH AQHHOM IPABOBOI CHCTEMSI,
BIIOAHE MOXKET IPOSIBUTHCS B OYAYIIIEM; IIO9TOMY M3 €0 TEKYIIEr0 OTCYTCTBIS HEAb3SI 3aKAIOYUTD, YTO OH
[PHUHIUIIMAABHO He CBOWCTBEHEH ITOHATUIO 00S3aHHOCTH. AHAAOTMYHBIM 00Pa3oM, IIPaBOBasl CHCTEMa
MOXKET IIPEAIMCHIBATD AUIIb OIIPEACACHHBIE BUABI O0SI3aHHOCTEH | 110 IIParMaTHYeCKUM COOOPaKeHIIM
HCKAIOYATb APYTHe, Ybe OTCYTCTBHE HUKAK He CBS3AHO C CAMUM IIOHATHeM obsi3aHHOCTH. Tak, HarpuMmep,
MOXET OKa3aThCsl, UTO B AAHHOI IIPABOBOM CHCTEMe OOS3aHHOCTH BCETAA COIPOBOXKAQIOTCS CAHKIIHEH,
XOTSI OHU HO-TIPEXXHEMY MOTYT CIMTATHCS 0OsI3aHHOCTAMU U Oe3 Hee. TakuM 06pasoM, Teoprs Ipasa He
MO>KET OIPaHMYHBATHCS CAYYANHBIME IIPU3HAKAME OAHOM [IPAaBOBOI CHCTEMBI U He AOAXKHA CBOAUTHCS K
AOTMaTHYeCKOMY M3yYEHHIO AHIIb 3aKOHOAATEABCTBA.

Ho ecan Hu 513bIK, HU IIPaBOBast CHCTEMA He AQIOT AOCTATOYHOI'O OCHOBAHUS AASI TIOHMMAHUS 00s-
3aHHOCTH, YTO JXe TOTAQ ero AaeT? Ha KakoM OCHOBAaHMH MOXXHO MOCTPOUTD IIOHSTHE IOPHUAMYECKOMH
obs3anHOCTH? TpeTUil MOAXOA CTPEMUTCS M30€XaTh YIOMSIHYTHIX TPYAHOCTE, IIPeAAArask HCCAEAOBATh
IPHUPOAY 00SI3aHHOCTH HCXOASL U3 IIPEATIOAOXKEHUSI, YTO CYIIeCTBYeT HEKOe eCTeCTBEHHOE MOHSTHE 0051-
3aHHOCTH, ACHCTBUTEABHOE BO BCe BpEMEHA, BO BCEX MECTaX ¥ BO BCEX IIPABOBBIX CUCTEMAX.

OAHAKO 9TOT [OAXOA OTAHMAETCSI M30BITOYHOM TpeboBaTeAbHOCTBIO. OH MPEAIOAAraeT, YTO CYIeCTBYeT
AMIIb OAHO eCTeCTBEHHOe IOHATHEe OO0S3aHHOCTH, & He MHOXKECTBO ITOHSTHI, U3 KOTOPBIX PasHble S3bIKH U
[PaBOBbIe CHCTEMbI MOT'YT BBIOPATh KaKOe-TO KOHKpeTHOe. DTO AOIIyLeHre TPYAHO 00O0CHOBATD, IIOCKOABKY,
IO MeHBIIeH Mepe, MOXKHO IIPEACTABHUTD PasHble KOHIIEIIIMY OOSI3aHHOCTH, IIPHIeM KaK Y3KIe, TaK U LIHPOKHE.
Ocraercst HesICHBIM, Ha KAKOM OCHOBAHIM MOXXHO BBIOPATh OAHO U3 HUX U IIPU3HATD €T0 «eCTeCTBEHHBIM> HAU
«BEPHBIM>, ECAH MICKAIOYHTD M3 PACCMOTPEHNMSI KOHKPETHDII SI3bIK U IPABOBYIO crcTeMy. Kak MOXXHO 6bITH
YBEPEHHbIM, YTO OIIPEACACHHOE TTOHSTHE ACHCTBUTEABHO IIPYIMEHNMO BCETAQ M Be3pe?

K cuacTbio, aApTepHATHBA MEXAY OHSTHEM 00S3aHHOCTH, OrPaHHYEHHBIM PAMKAMK OAHOM ITPaBOBOI
CHCTEMBI, i eCTeCTBEHHbIM IIOHSATHEM, ACHICTBUTEABHBIM BO BCe BpeMeHa U BO BCEX MECTAaX, He SIBASIeTCS
ucyeprbBaroieil. IToToMy 4TO BO3MOXKHO HCIIOAB30BATh COBPEMEHHbIE [IPABOBbIE CHCTEMBI U UX SI3BIKH
B Ka4ecTBe OTIIPABHOM TOYKM, YTOOBI 3aTeM Ha 9TOM (OHe 3aAaThCsI BOIPOCOM: KaKoe Oblee IOHSTHe
0065I3aHHOCTH IIPEACTABASIETCSI HanboAee PABAOIIOAOOHBIM? Takoe MOHSTHE MOXKET OIUPATHCS Ha YKe
CAOXKHUBIIIEECS] TIOHVMAHUE, HO IPU HAAMYUH YOEAUTEABHBIX IPHYMH TAKKE MOXKET OT HETO OTKAOHHUTHCSL.
Taxum 00pa3soM, UMeHHO IPHYUHBI, 2 He CAyYaiHble (aKThI, CBSI3aHHbIE C KOHKPETHOM CHCTEMON HAU
SI3BIKOM, OKA3bIBAIOTCSI B UTOTE PELIAIOIIUMH.

CyTb AQHHOTO [IOAXOAQ 3aKAFOYAETCSI B TOM, YTO MOJHO BOCIIOAB30BAThCSI AMHTBUCTIYE CKUMU IPAKTHUKAMU,
HOHMMAHHEM K Pa3ANMEHVSIMHE, XAPAKTEPHBIMU AASI KOHKPETHOTO SI3bIKA AU IIPABOBOM CUCTEMBL, €CAH TOABKO
He CYILeCTBYeT yOeAUTEABHDBIX IPUYHH 3TOTO He AeAaTh. TakuM 06pa3soM, IOPHAMMECKHI 1 ITOBCEAHEBHBIM
OIIBIT MOXET CIIOCOOCTBOBATH IIOCTPOEHHIO OOIIIEro IIOHSITHS FOPUANIECKON 00S3aHHOCTH, HE YCTaHABAUBAS
ero rpaHul. OCHOBaHHEM TAKOTO IOHATHS AOAXKHbI CAY>KHUTD IIPHYHHBIL, OOAAAQIOIYE YHUBEPCAABHON IPH-
MEHHMOCTbIO, KOTOPbIE CACAQIOT ero Hanboaee yoeanTeabHbIM. VIMeHHO 6Aaropapst CBOeil yHUBEPCAABHOCTH
TaK¥Ie IPUIHHBI He 3aBUCST OT KOHKPETHOU IPABOBOI CHICTEMBI HAH SI3BIKA, XOTSI Kl AOAXKHBI OBITb C HEIMH COOT-
HeceHBL BeAb ecAn Teoprs He pacIipoCTpaHseTcst HA HOPMY, B KOTOPOLT OOBIMHO COAEPYKUTCST OOSI3aHHOCTD,
HeOOXOAMMO AUOO U3MEHUTH TEOPHIO, ALOO AOKA3aTh, YTO ITO BOCIIPUSITHE OMIMOOYHO.
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Takast apryMeHTaTHBHASI KOHCTPYKIHS U OyAeT IIpeAAsOKeHa B AaHHOM cTaThe. Ha poHe coBpeMeHHDIX
IIPaBOBBIX CHCTEM OYAYT PAaCCMOTPEHSBI IIPU3HAKH, KOTOPbIE MOXKHO 0O0CHOBAHO IPU3HATh HEOOXOAMBI-
MU H AOCTATOYHBIME AASL CYIIIeCTBOBAHIS OOS3aHHOCTH. DTOT OAXOA OTAMYAETCS OT KOHIIENITYaABHOTO
aHaAM32, 110 KpailHeil Mepe B ero TPAAMLMOHHOM MOHUMAaHUHU [ 19], MOCKOABKY He IIpeATIoAaraeT ysxe
rOTOBOTO IOHATHSI, KOTOPOE HY>KHO ITPOCTO IpOaHaAu3upoBars. HanmpoTus, KOHCTpyKIus, OCHOBaHHOE
Ha NPUYMHAX, AOIYCKAaeT BO3MOXXHOCTb GOPMUPOBAHMSA HOBOTO IIOHATHS, €CAU AAS 3TOTO MMEITCS
ybeaureabHble ocHOBaHMs. CAeAOBaTeAbHO, HanOOAee yOeAUTeAbHOE IOHSTHE 00s3aHHOCTU BOBCE He
00513aTEABHO AOAYKHO OBITh TPAAUIIIOHHBIM HAH OOLIeIIPUHATHIM.

TTOCKOABKY KAIOY€BOI BOIIPOC AASI AFOGOTO ITOHSITHS 3aKAIOYAETCSI B TOM, KAKOBBI €70 HEOOXOAVMBIE
M AOCTAaTOYHbIe IPH3HAKH, CTPYKTypa CTaThU BRICTPOEHA cAeAyiomuM obpasom. CHadara paccMaTpuBa-
IOTCSI UeThIpe HeOOXOAMMBIX IIPU3HAKA IOPUANYECKOI OOS3aHHOCTH: ee OHTOAOTHYECKAS] HAEAABHOCTD,
HAIIPaBAGHHOCTb HAa AEHCTBHE, aApecaljis AeeCIiOCOOHOMY CyOBeKTy M ee HOPMATUBHBIN XapaKTep.
3areM, 4TOODI IPOBEPHTD, SIBASIOTCS AU 3TH IPH3HAKU TAKXKe AOCTATOYHBIMH, PACCMATPHBAIOTCS AOTIOA-
HHUTeAbHbIe IPH3HAKH, KOTOpPble HEPEAKO CUMTAIOTCS HeOOXOAMMBIMH, HAIlpUMep, HAAMYHE AMIIA, B
HHTepecax KOTOPOTo 00s3aHHOCTb HCIIOAHSIETCS], M CAHKIIUH 33 HEHCIIOAHeHHe 06si3aHHOCTH. B Tperbeit
9aCTH 00O0CHOBBIBAETCSI, YTO ITU AOTIOAHUTEABHbIE IIPU3HAKY, HECMOTPSI Ha UX PACIPOCTPAHEHHOCTD, He
SIBASIFOTCSI HEOOXOAMMBIMH, B pe3yAbTaTe Yero pasdpabaTsiBaeMoe HMOHSITHE OKA3hIBAETCSI CPABHUTEABHO
MHHHMAAMCTCKHM IT0 CBOMM TPeOOBaHMSIM. ITO B CBOIO OYepeAb II03BOASET YAOBUTD CYTh IOHATUS 0051-
3aHHOCTH, He Pa3MbIBAsl €r0 MPAKTUKAMH, KOTOPBIE, II0 PArMATHIECKUM COOOPAKEHHSIM, HCIIOAB3YIOT
AUIIb HEKOTOPBIE TUIIBI O0S3aHHOCTEN, HCKAIOYAsI APYTHE.

TaxuMm 06pa3oM, LieAb IpepAaraeMoii KOHCTPYKIJMH He IIPOCTO IIOAYIHUTb OIPeAeAeHHe PAAH OIIpe-
AEA€HMS, a BRLIBUTD U IPOSCHUTD Te IPHYUHBI, KOTOPble ACHCTBUTEABHO MMEIOT pellaiojee 3HaYeHHe.
ViMeHHO 1OTOMY, YTO 3TH IIPHYMHbI IIO3BOASIIOT OTBEYATh Ha CIIOPHBIE BOIPOCHI, KACAIOIIHECs IIPUPOADI
FOPHAMYECKHX 00s3aHHOCTel, OHH U IIPUOOPETAIOT [IePBOCTENEHHYIO BAXKHOCTD.

2. Heo6xoaAMMbIe IPU3HAKA
2.1. OHTOAOrHYECKAasl HA€AABHOCTDh

Yro6bI HOHSTH IPUPOAY IOPUAMYECKOH OOS3aHHOCTH, IPEXAE BCEIO HEOOXOAMMO OIPEAEAUTD, K
KAKOMY THITy CYLJHOCTEN OHA IPHHAAAEXKHT. 3AeCh BAXKHO, PACCMATPHUBAETCSI AM 005I3aHHOCTD KaK PasHO-
BUAHOCTb COLIMAABHOM MPAKTHKH MAU XKe KaK abCcTpakTHbIN 06beKT. [IprMedaTeAbHO, 4TO 0053aHHOCTD
MO>XET BO3AAraThCsl HA AHIIO 6€3 KaKOH-AH00 GH3HIeCKOi CBS3H C HUM MAU C CUTYaIjHe, B KOTOPOit OHO
HaxopuTcst. Hanpumep, 3aKoH MOXeT yCTAHOBHUTS, YTO PAaOOTOAATEAN MMEIOT OIIPeAeAeHHbIe 00sI3aHHO-
CTH 110 OTHOLIEHMIO K CBOMM PabOTHUKAM. DTH AHIIA HECYT O0S3aHHOCTD HE3ABUCHMO OT TOTO, HACKOABKO
OHU $UBMYECKH YAAACHBI OT 3aKOHOAATEAS] MAU UMEIOT AU OHH KaKOe-AU6O OTHOIIEHUE K MECTY IIPHHSITHS
coorBeTcTByOmIero akra. O6s13aHHOCTb MOXKET BO3AATaThCS U Ha Gyaymux paboTopareaert. CaepoBaTeAb-
HO, IIPEACTABAEHHE O TOM, YTO 0OSI3aHHOCTD IIOAHOCTBIO HAM YACTHYHO 06yCAOBAEHA GUBIUECKON CBSI3BIO
C PeryAMpyeMO#t CHTYaIjyel, OKa3bIBAETCSI HECOCTOSTEABHBIM.

OTa He3aBUCHMOCTD OT GH3HIECKOrO MHPA — OAHA U3 IIPUUMH, II0 KOTOPOIT IOPUAMYECKHe 00sI3aHHO-
CTH HeOOXOAMMO MOHMMATh KaK HeMaTePHAAbHbIE, AQYKE €CAM OHM BO3HHMKAIOT B 3AKOHOAATEABHBIX aKTaX,
OCHOBAaHHBIX Ha MATepHAABHBIX pakTax. OOsS3aHHOCTU He MOT'YT OBITh OIpAHIYEHbI PAMKaMH PpU3UIECKO-
ro mupa. OHU IPHMEHSIIOTCS K CUTYALsIM, KOTOPble MOI'YT BOSHUKHYTD B 6yAyieM. B aToMm oTHOmeHMN
OHU CXOXH C APYTUMH IIPABOBBIMH CYIFHOCTSIMHU, TAKHMH KaK CyO'beKTHBHbIE IIPaBa HAM HOPMbL Bce oHn
SIBASIFOTCSI HEMATEPHUAABHBIMU U CIIOCOOHDI OTCHIAATD K COCTOSIHUSIM A€A, KOTOPbIE MOT'Y AMOO PeaAnso-
BaThCsl, AMOO He peaAn30BaThCsl. Ecau 651 9TO OBIAO He TaK, BOSMOKHOCTb HOPMATHBHOTO PEryAUPOBAHHS
Ob1Aa 651 ceppesHo orpanmdeHa. K mprumepy, o6s3aHHOCTH Hepes GyAYIIMMU IIOKOACHUSIMU OBIAU GBI B
IPUHIIUIIE HEBO3MOXXHBI H3-32 OTCYTCTBUSI KAKOH-ANO0 PpHU3NIECKOMN CBSI3H C HIMHU.

HemarepraabHbIit XapakTep 006513aHHOCTEN IPOUCTEKAET U3 TOTO, YTO OHH UMEIOT IPOIO3HIIHOHAAD-
HO€e COAEP)KAaHHUe, YaCTbI0 KOTOPOTO SIBASIETCS yKa3aHHe Ha TpeOyeMoe AeHCTBHE MAU BO3AEP)KAHUE OT
Hero. XOTs CAaMH AeFICTBHS HAK 0e3AeHCTBIS, KaK IPABUAO, IMEIOT GH3HIeCKyIO IPUPOAY, OTCHIAKA K HUM
B COCTaBe HOPMBI BCe Ke HeMaTepHaAbHA. Aake eCAM 00s3aHHOCTD BBIPAXKEHA CPEACTBAMU KOHKPETHOTO
S3bIKA, €€ COAEPIKAHHE — ITO IIPOIO3UIIHSI, KOTOPAst He 3aBUCHUT OT A3bIKA BHIPAXKEHHS K KOTOPYIO MOXHO
c$OpPMyAUpPOBATh MHBIMH CPeACTBAMU. FIMEHHO 1MO3TOMY OOS3aHHOCTD AOAXKHA PACCMATPHBATBCS KAK
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00AapQOmast TIPOMO3KUIIMOHAABHBIM COAepKaHUeM. IIpy 9TOM He MMeeT 3HAYeHHs, COOTBETCTBYET AU
PEaABHOCTh TOMY IIOAOXKEHHUIO A€A, Ha KOTOpOe O0s3aHHOCTb yKasbiBaeT. OOSI3aHHOCTD MOXKeT Cyle-
CTBOBAaTb AQKe B TOM CAyYae, €CAM IIPEAIINCAHHOE ACFICTBHE He OBIAO COBEpIIEHO HAU HUKOTAA He OyAeT
coBepieHo. CMBICA OOS3aHHOCTH KaK Pa3 U 3aKAIOYAETCS B TOM, YTOOBI YKa3bIBATh HA TAKHE IIOAOXKEHHS
AeA, KOTOPBIE AOASKHBI BO3HHKHYTb, HO B AAHHBIM MOMEHT OTCYTCTBYIOT.

XoTs1 yKaszaHHe Ha IPEATIICBIBAEMOE ACHCTBHE He SIBASIETCS YACTBIO PH3HIeCKOro MUPa, pOPMYAUPOB-
Ka 00513aHHOCTH OOBIYHO BOIIAOIIAETCSI B KAKOM-AHOO MaTepPHAABHOM HOCUTEAE. DTO MOXKET OBITh KaMeHb,
Ha KOTOPOM BBICEYeHa HOPMa, AU 9KPaH KOMIIBIOTEpPa, Ha KOTOPOM OHa oTobpaxaeTcst. O6s13aHHOCTS,
CKa)XeM, He IIPeBBIIIaTh CKOPOCTb SO KM/ B 4epTe TOPOAR, 3a9aCTYI0 GUKCHPYETCsI IINCBMEHHO, BHIBOAUT-
Cs1 Ha 9KPaH AU H306pakaeTcsi Ha AOPOXKHbIX 3HaKaX. OAHAKO OOSI3aHHOCTD COAEPIKUTCS He B GyMare,
He B YEPHUAAX U He B KAKOM-AHO0 HHOM MaTePHAABHOM OOBEKTE, @ B CMBICAE, KOTOPBII IIPHUIIMCHIBAETCS
CAOBaM, HAHECEHHBIM Ha 3TH 00beKThl. FIMEHHO 9TOT CMBICA, OTAMYHBII OT MATEPUAABHOTO CPEACTBA €ro
BBIP@KEHHUSI, M COCTABASIET IPOIO3UI[IOHAABHOE COAEPIKAHIE, HACHTUIHOE CaMOiT 00S3aHHOCTH.

ITocae TOro Kax 0O53aHHOCTD BO3HUKAQ, €€ AAAbHeIIIlIee CYIeCTBOBAHYE He 3aBHCUT OT KOHKPETHOTO
MaTepHUAABHOTO 00BEKTa, C IIOMOLIBI0 KOTOPOro OHA ObiAa 3aduxcupoBana. IOpuandeckas ob6s3aHHOCTD
COXpaHSIET CHAY AQXKe TOIAQ, KOTAQ CAOB, C IOMOLBI0 KOTOPbIX OHa 6b1Aa chopMyArpoBaHa, ncyesan. Ecan
yTepsIH AUCT OyMaru, Ha KOTOPOM ObIA 3aIIMCAH AOTOBOP, 9TO He O3HAYAET, YTO COTAACOBAHHbIE OOSI3aHHO-
cTH peKpamaroTcs. TOYHO TaK xKe COMOKEHHE IOPUAMIECKHIX AOKYMEHTOB He YHUYTOXAEeT CAMO IIPAaBO AU
BBITEKAIOIIIHE U3 HEro OOsI3aHHOCTH, XOTS M MOXKET 3aTPYAHHTD HX PeaAn3aruio. Bce aT0 BO3SMOXHO AMIID
[IOTOMY, 9TO OOSI3aHHOCTH 00AAAQIOT IIPOIO3ULIIOHAABHBIM COAEPYKAHKEM, KOTOPOE HEIIOABAACTHO PU3HU-
9eCKOMY YHUYITOXEHHIO, B OTANYYE OT MATEPHAABHOTO 00BEKTa, B KOTOPOM OHO MOXET OBITb BBIPAXKEHO.

B 21011 CBSI3M MOKeT BOSHUKHY Tb CO6AA3H PACCMATPUBATD 00A3aHHOCTH KaK a6CTpaKTHBIe 06beKTbI [ 23 ].
XOTsl OHSATHE «abCTPAKTHBIA OOBEKT> IIOAB3YETCS OLPEAEACHHON MOITYASPHOCTBIO CPEAU IIPABOBEAOB
[17; 12, p. 124], Takas XapaKkTepHUCTHKA IPHIMEHUTEABHO K IIPABOBBIM CYIIHOCTSM, TAKUM KaK OOS3aHHO-
CTH, IPEACTABASIETCSI COMHHTEABHOM. OTO CBSI3AHO C TeM, YTO OOS3aHHOCTU HeAb3sI A0CTParupoBarh OT
KAaKUX-AM0O KOHKpeTHbIX 00beKTOB. Tak, 00s13aHHOCTD He IPEeBBIIATh CKOPOCTh SO KM/4 B 4epTe TOpPOAA
He SIBASIETCSI pe3YABTATOM abCTParkpoBaHUsI OT aBTOMOOHAEH, KOTOPbIE, B CHAY COOAIOACHIIS 9TOI HOPMBI,
AETICTBUTEABHO eAYT MeAAEHHEE. AaKe eCAU ObI aBTOMOOHAN ABUIAAUCH OBICTPee MAM BOOOIIE HAXOAUAUCH
32 TOPOAOM, YCTAaHOBACHHOE OIpaHHYeHHe CKOPOCTH MPOAOAXKAAO OBI ACFICTBOBaTh. ODTa OOSI3AHHOCTD He
COAEPYKHTCS B AKTe BOXKAEHIHS KaK TAKOBOM; CKOP€€, OHA SIBASIETCSI YaCTHE0 MOTHUBALIUN BOAUTEAEH, [I0YeMY
OHH He [PEBBIIIAIOT CKOPocTh. Ho i caMa MOTHBAIIHS He IPEACTAaBASIET COOOI TO, OT Yero MOXKHO abCTparu-
POBaTb 00S3aHHOCTS, A SIBASIETCSI AVIIIb BO3MOXKHBIM BOIIAOLEHVEM €€ IPOMO3UIIHOHAABHOTO COAEPYKAHISL

B aTOM OTHOIIEHHH OOS3aHHOCTH OTAMYAIOTCS OT TaKUX aOCTPAKTHBIX OODBEKTOB, KAK IIBETA MAM
9KCAQ, KOTOPBIE, [I0 KpaiiHell Mepe Ha IepPBbIil B3TASIA, MOTYT OBITh aOCTPArMpPOBAHbI OT KOHKPETHBIX
Bemjeit. IBeT «KpacHBI» MOKHO PacCCMATPHBATh Kak A0CTPArHpoOBaHKe OT BCEX KPACHBIX IPEAMETOB, a
9HCAO 3 — KaK a6CTparupoBaHie OT BCEX MHOXKECTB, COAEPXKAIIMX TPU 9AeMeHTa. AOCTPAaKTHbIE CBOFCTBA,
IIOAOOHBIE 1IBETY, 0OHAPY)KUBAIOTCS B KOHKPETHDIX IPEAMETAX U CBS3AHBI C HUMHU. Takoit KoppeAsiiiny He
O6HAPYXMBAETCs y IOPUAMYECKUX 06s13aHHOCTel U IpaBa B ieaoM [9, p. 25]. O6s3aHHOCTH He COOTHO-
CSATCSL C PEryANPYeMbIM IIOBEACHHEM, KaK IIBET «KPACHBII» COOTHOCHTCS C KpacHbIMU Bemamu. OHE He
SIBASIFOTCSL 9ACThIO PUBUYECKOTO COOBITHS, @ YCTAHABAMBAIOT, YTO AOAXKHO B HEM IIPOU3OMTH.

VIMeHHO 110 3TOI IPUYKHE [OHSTHE «A0CTPAKTHDIN 06BEKT> He MOXKET OBITh 6€3 Cepbe3HOI aAAIITALHH
IPUMEHEHO K TAKUM HOPMAaTHBHBIM $peHOMeHaM, Kak 00si3aHHOCTH. BoAee ymecTHBIM 6yAeT paccMaTpuBarh
HIX KaK «OHTOAOTHYECKH HAeaAbHble>» (ontologically ideal) man «unaeitnbies (ideational) cymuoctn. Oanaxo
TaKasi OHTOAOTUIECKAS] HACAABHOCTb OTAMYAETCS OT SCTETUIECKON MAU HOPMATHUBHOM, IIOCKOABKY OHA He
TpebyeT HHE HACAABHOTO COAEPYKAHMSI, HE COBEpLIEHHON GOPMBL Aake XKECTOKHE HAU OIOPOKPATHIECKH
cpOpMyAHpPOBaHHbIE HOPMBI SIBASIFOTCSI OHTOAOTMYECKH HACAABHBIME, [OCKOABKY, KaK H AIOOble ApyIHe
HOPMBI, OHH HEMATePHAABHBI U 00AAAAIOT IIPOIIO3UIIMOHAABHBIM COAeprKkaHueM. OTCIOAQ BHITEKAET BAXKHOE
PpasAMYne MeXXAY MOPAABHOI HAM 9CTETHYECKON HACAABHOCTDIO U OHTOAOTHYECKON HACAABHOCTBIO, KOTOPOE
COOTBETCTBYET PA3AUYHIO MEXAY MOHATHIMU HACAABHOTO HAM MACHHOTO BO MHOTHX SI3bIKAX’.

>“VpeansHblil” 1 “UAeHHBIA” B pycckoM si3bike, “ideal” u “ideational” B anramiickoy, “idéal” u “idéelle” Bo ppan-
nysckoM, “ideal” u “ideell” B HemerkoM.
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OHTOAOTHYECKAsI HACAABHOCTD ITOMOTAET TAKKe OTBETUTh HA BOIPOC: SBASIOTCS AM OOSI3aHHOCTH
He3aBHCHUMBIMU OT MBIIIACHUSI, K €CAU AQ, TO B KaKoM cMbicAe? B TepmuHOArorun @pere, obs3anHOCTH
MOXHO Ha3BaTb «MbIcAsMH>» (thoughts). OaHako Toraa, caeayst ®pere, HEOGXOAMMO pasAM¥aTb UX
He TOABKO C QUBMYECKUMU OOBEKTAMH, HO U ¢ MEHTaAbHbIMU Obpasamu [7, p. 69]. B atom konTekcre
«<MBICAU>» — 9TO He PeaAbHbIe OL[yL[eHUs U He MEHTaAbHbIE 06pa3bl, a POIO3UIJMOHAABHOE COAEPIKA-
HUe, KOTOPOe MOXKET KaK BOIIAOLIATHCS B HUX, TaK U He BOIAOMAThCsL. Pazandne Mexxay Gpu3HdeckuMu u
HAEMHBIMU MBICASIMH HIMe€eT PHHIJUIIHAABHOE 3HAYEHHe AASI FOPUANYECKHX 00S3aHHOCTEH, TOCKOABKY HX
HOPMAaTHBHASI CHAQ CYLIeCTBEHHO 0CAabAa GBI, eCAH OBl OHa 3aBHCEAQ OT aKTYAABHOTO IIPEACTABACHIS O
HUX B CO3HAQHHU OAHOTO HAYM HECKOABKHX Cy0beKTOB. POATEAN, K IPHMEPY, 00sI3aHBI 3a60TUTHCS O CBOMX
AETSIX, AQJKE ECAM HHM OHU CAMU, HH UX AeTH, ¥ HU KTO-AUGO B AAHHBII MOMEHT 00 9TOM He AyMaeT.

To4HO Tak e, IPaBO Ha BO3MeIleHNUe yilepha B CAydae HapyLIeHHs OOS3aHHOCTH He HCYe3aeT AHIIb
IIOTOMY, YTO B MOMEHT HapyILIeHHs HUKTO 06 3TOi1 06513aHHOCTH He BcoMHHA. HarrpoTus, To, 4T0 06 aTOM
HUKTO He BCIIOMHHUA, MOXKET KaK Pa3 U 0OBSICHUTS, IT0YeMy 00s13aHHOCTD ObiAa HapymeHa. O6s3aHHOCTH
Kak «Mplcau> (1o Opere) 06Aapal0T OIPeACAEHHBIM IPONO3ULMOHAABHBIM COAEPYKAHUEM, KOTOPOE He
00513aTEABHO COBIIAAAET C UbeH-AN0O KOHKPETHOI MBICABIO. TO JKe CIIPaBeAAHMBO U B OTHOLIEHHH YHCEA
U APYTHX HA€AABHBIX OOBEKTOB: YHCAO 3 He MCUe3aeT OT TOrO, YTO HUKTO O HeM He AyMaeT. B Bompoce
CBOETO CYIeCTBOBAHMUS OOI3aHHOCTH, CAEAOBATEABHO, SIBASIFOTCS] HE3ABHCUMBIMH OT MBIIIACHHSL.

B orHOmeHHM 3TOM HE3aBHCHMOCTU BO3MOXXHO BBIABHHYTD CAEAyIOIlee BO3PaXKEHHE: B MOMEHT
CO3AQHUS O0SI3AHHOCTH O Hell KTO-TO AOAXeH ObiA 3HaTh. OOSI3aHHOCTD, O KOTOPOM HUKTO HHKOTAA He
y3HaeT, He MOYKeT UMeTb IIPAKTHIECKOT0 9 PeKTa U, CACAOBATEABHO, He CIIOCOOHA BBIIIOAHSTD PEr'yASTHB-
Hyo ¢pyHKuuIo npasa. OAHAKO BOIIPOC 3AeCh COCTOUT He B YCAOBISIX BOSHUKHOBEHIS 00sI3aHHOCTH, a B ee
CBOJICTBAX IIOCAE TOT'0, KAK OHA BO3HHUKAA. AQXKe eCAH AASI CO3AQHNSI OOS3aHHOCTH HEOOXOAUM CO3HATEAD-
HBII1 aKT, caMa 0OSI3aHHOCTb MOXET CYILleCTBOBATh HE3ABHCUMO OT TOTO, AyMAeT AH KTO-TO CeiT4ac O Hell.
3A€Ch BaXKHO Pa3sANYaTh aKT yCTAHOBAEHS 0O5A3aHHOCTH 1 caMy O6sI3aHHOCTD KaK ero IPOAyKT [ 16, p. 2].
XOTst aKT CO3AAHMS 0OSI3aHHOCTH TPebyeT MaTepUaAbHON GOPMBI H, BO3MOXKHO, CO3HATEABHBIX YCHUAHI,
9TH XapaKTEPUCTHKY He IIPUCYIIU caMoil 00s13aHHOCTH. BoAee TOro, HOpMaTUBHAS CHAa OOsI3aHHOCTEM
OTYACTH U OODBSICHIETCS UX HE3aBUCUMOCTBIO OT MaTepPUAABHOIO HOCHTeAS. B oTamume oT ¢pusmyeckux
06BEKTOB, 00S3aHHOCTH HEBO3MOXXHO YHHUYTOXUTb (PU3HIECKH. B aTOMy MOBOAY MOXKHO 6bIAO 6bI
ckasarb: Cum grano salis, uau caoBamu BepHappaa YHABsSIMCa: «TOABKO OOSI3aHHOCTb MOXKET IOOEAUTH
obs3anHOCTD> |24, p. 187].

OO6s13aHHOCTH HePEAKO QUIYPHUPYIOT B OOBIAGHHOMN Pedr KaK 0OBEKTHI, K KOTOPHIM MOKHO YKa3aTh
U KOTOpbIe MOXHO «HMeTh>. Tak, HalpiuMep, TOBOPSIT, 9TO Y KOIO-TO €CTh 00S3aHHOCTD, U AdA€€e YTOU-
HSIIOT ee copepykaHue. Ha IepBblit B3rAsIA, 9TO HAIIOMUHAET OINICAHHE MATEPUAABHBIX OOBEKTOB, TAKIX
KaK AePEBbsI HAU ABTOMOOHAY, KOTOPbIe MOYXKHO «HMETh> U OIUCATD C IOMOINbIO PA3ANYHbIX IIPU3HAKOB,
HarpuMep, 6bITh KPaCHBIM. B 9TOM cMbICAe UMeTb 0053aHHOCTD — IIOYTH TO XK€ CAMOE, YTO UMETh aBTOMO-
OHAD HAY KAKOF-AMOO HHOM QHU3HYECKHUIl IIPEAMET: B K&XKAOM CAydae [IPEATIOAAraeTCsl HaAMYHe 0ObeKTa,
KOTOPOMY MOXXHO IIPHITUCBIBATD AAABHEHIIINE XapaKTePUCTUKH.

OaHako Takoe MOHUMAHKe OOSI3aHHOCTEN KaK 0OBEKTOB MOXXET BBECTH B 3a0AY>KACHUE, IIOCKOABKY
YIIyCKaeTCsI U3 BUAY, YTO OOSI3aHHOCTD He SIBASIETCSI HY MATEPUAABHBIM 00BEKTOM, HH CyOCTaHIIel, KOTO-
PYI0 MOKHO PacCMATpUBATDh HE3ABUCHMO OT ee CBOMCTB. FIMeTh 06513aHHOCTD — 9TO He YTO HHOE, KaK ObITh
o6s3anibM. CKasaTh, YTO HEKOE AULIO HeceT 00s3aHHOCTD ¢, — TO 5Ke CaMoe, YTO CKa3aTh: OHO AOAXKHO
coBepiuTh §. BMecTo $ppassl «y Hero ecTb 063aHHOCTD> MOXKHO IIPOCTO CKA3aTh: «OH 00si3aH>. ITpu
9TOM He TePsIeTCsI HUKAKast HHPOPMAIHs, TOCKOABKY HCIIOAb30OBAHHE CYII[eCTBUTEABHOTO BMECTO TAArOA
HAM Ha060POT He AOOABASIET HUYEro HOBOTO B IIPONIO3UI[IOHAABHOE copepikaHue. He cymectsyer Takoit
«00SI3aHHOCTH >, KOTOPasi COXPAHUAACH ObI, €CAHM UCKAIOYUTD CAM IIPU3HAK — OBITH OOSI3aHHBIM.

PasymeeTcsl, 9TO He O3HAYAET, YTO AMCKYPC 06 OOS3aHHOCTSIX Kak 06 0OBEKTaX SIBASETCS AOYKHBIM.
MO>KHO CCBIAATBCS HA HUX KAK Ha OHTOAOTHYECKU UACAABHBIE 00BEKTbI, OMMCHIBATH HX CBOMCTBA, HAIIPH-
Mep, Haamdre CaHKIiH. OAHAKO He CAEAYeT II03BOASITH SI3BIKOBOI pOpPMe BBOAHTD B 3a0AyKACHHE: U3 TOTO,
9TO O 4beH-TO OOSI3aHHOCTH FOBOPUTCS KK O «<IIPeAMeTe O0AAAAHIISI», He CACAYET, YTO OOS3aHHOCTD
— 9TO Belljb, KOTOPON MOXXHO O0AAAATh TaK JKe, KAK MATEPUAABHBIM OOBEKTOM. JTO MOXKET GBITH AMIIb
COKpAIlleHHBIM 0003HAYeHHEeM TOTO $AKTa, ITO KTO-TO siBAsIeTCs 00s13aHHBIM. Ho Takoe cokpamieHue, Kak
Ul €70 AUHIBHCTHYECKAs GYHKIMS B CTPYKTYPE IPEAAOXKEHMS, HE ACAAET O00S3aHHOCTD 0OGBEKTOM B OHTO-
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AOTHYeCKHM cMbIcAe. BoaMoxkHO, kak npeasaraa Kapnar [3, p. 205], ymecTHee 65140 651 roBOPHTD He 06
«00BeKTax>, a 00 «aOCTPAKTHBIX CYNJHOCTSX>, IIOCKOABKY 9TO IIO3BOASIET U30eXaTh HEAOPA3yMeHHS,
OYATO cymecTByeT 06beKT 63 OIPEAEACHHOTO CBOCTBA.

OAHAKO €CAU CAEAOBATb OIPEACACHUIO 00BEKTa KaK «IIOTEHIIMAABHOIO pedepeHTa CHHIYASIPHOTO
TepmuHa» [1, p. 142], T0 1opuAndecKre O6S3aHHOCTH MOXKHO CYMTAaTh OOBEKTAMH: BEAb OHH MOIYT
ObITh 0003HAYEHDBI C ITOMOIbI0 CUHTYASPHBIX TEPMHHOB, HaIpUMep, Yepe3 CChIAKM Ha KOHKpPeTHbIe
IIOAOXKEHHSI 3aKOHA, BBICTYIIAIOIINE B POAH COOCTBEHHBIX MMeH. Tak, MOXHO COCAAThCs HA IL 2 CT. 433
TepMaHCKOTO IPaXKAAHCKOTO YAOXKEHHS, YTOObI yTBEPXKAATB, YTO II0 3aKOHY ITOKYIIATEAb O0S3aH YIIAATHTD
COTAACOBAHHYIO IjeHy TOBapa. AHAAOTHMYHBIM OOPa3oM OOS3aHHOCTh MOXXHO PacCMAaTPHUBATh B CHHIY-
ASPHBIX TePMHHAX, €CAH [TPU 9TOM HCIIOAb3YeTCs BpeMsI K MeCTO ee BO3HHKHOBeHws1. Hanpumep, MoxxHO
paccMaTpuBaTh B KauecTBe OOS3aHHOCTH TPeOOBAaHME YIAATHTb OLPEACACHHYIO CYMMY IIO AOTOBODY,
3aKAIOUEHHOMY 2 HOSIOpsi MexAy A 1 B B AoHAOHE. DTH IPHMepHI ITIOKA3BIBAIOT, 4TO 00SI3aHHOCTU MOTYT
OBITb pedepeHTaMH CHHIYASPHBIX TEPMUHOB. DTO HEYAMBHTEABHO: GOABIIMHCTBO HOpM IpaBa (ecau He
BCe) BOSHUKAHM B KOHKPETHbII MOMEHT BpEMeHHU U B OIPEACACHHOM MECTe, H, CACAOBATEABHO, MOT'YT GBITh
OIIMICaHBI B CHHI'YASIPHBIX TEPMHIHAX, YKA3bIBAIOLIUX HA 9TH OOCTOsTEABCTBA.

OTa BO3MOXHOCTb TOPA3A0 MeHee OUeBHAHA AASL OOS3aHHOCTE, KOTOPbIe He OBIAM CO3AAHBI 3aKO-
HOAATEABCTBOM, 2 AU6O BBITEKAIOT U3 (IPEATIOAOSKUTEABHO) BEYHBIX HOPM €CTECTBEHHOTO IPaBa, AU60
IPEATIOAATaIOTCS KAXKAO# IpaBoBoii cucTeMort. HampuMep, Bceobimast 0053aHHOCTD COOAIOAATD 3aKOHDI
BPSIA AM MOXKET OBITb HHAMBUAYAAM3HPOBAHA C MOMOIIBIO CHHI'YASIPHOTO TEPMHHA, TOCKOABKY OHa He
BO3HHMKAQ B KOHKPETHOE BPeMsl i B OIIPEACACHHOM MeCTe U He UMeeT cOOCTBeHHOro umen. IIpu atom
He TaK BOXKHO, ACFICTBUTEABHO AYl TaKasl OOSI3aHHOCTD CYILECTBYET U BXOAUT AM OHA B COCTaB KOHKPETHOM
IIPaBOBOI CHCTEMbI HAM AQXe IIPaBa KaK TAKOBOIO. AOCTATOYHO TOIO, YTO MOXKHO OOCYXKAATD ee CyIie-
CTBOBaHHe HA OCHOBAHMH AOIIYIIEHIUS, YTO ee MOXHO KAaKMM-TO 00pasoM MAeHTHQHIMpOBaTb. Aaxe
Te, KTO OTPHUIIAET ee AeHCTBUTEABHOCTD, AOAKHBI Ha Hee CCBHIAATBCS, XOTS U He MOT'YT UCIIOAB30BATh AAS
3TOTO CUHI'YASIPHbIE TEPMUHBL

OTO, Ha [IEPBBIFT B3TASIA, IPUBOAKT K 3aTPYAHEHHIO: OAHU 005I3aHHOCTH MOXHO 0003HAYaTh CHHIYASIP-
HBIMH TEPMUHAMU U, 110 IPEAAOKEHHOMY OILIPEAEAEHHIO, OHU OYAYT 0OBEKTaMH, B TO BpeMs KaK ApPyrue
— Her. Ho Taxasi MOBHMIIMS BBITASAMT HEYAOBAETBOPHUTEABHOM, IOCKOABKY CTaTyC OOBEKTa HACTOABKO
QyHAAMEHTAaACH AAST ATOOOIT CYL[HOCTH, YTO OH He MOXXET 3aBHCeTb OT APYTHX ee Ipu3HakoB. Ecan HeuTo
SIBASIETCSI 0OBEKTOM, 9TO AOAXKHO OBITH CIIPABEAAUBO AASI BCEX €TO IIPOSIBACHHI, 2 He TOABKO AASI HEKOTO-
poix. CTpaHHO OGBIAO 6bI, eCAH ObI HEKAsI CYIIHOCTD B OAHUX CAy4ast ObIAa 06BEKTOM, & B APYTUX — HeT. BbiTh
00BeKTOM He TaKasl XapaKTePUCTUKA, KAK, CKAKeM, I[BeT, KOTOPBIA MOXeT M3MEHSThCsI, He 3aTpariBas
CYIIHOCTD CaMO BeIfi. DTO yKa3bIBaeT HA ABA BO3MOXKHBIX BEIBOAA: AMOO OIpeAeAeHHe 0OBEeKTa CAeAyeT
[IePeCMOTPETh, YTOOBI OHO OXBATHIBAAO U Te OOSI3aHHOCTH, KOTOPbIe HEAb3sI HHAUBUAYAAH3HPOBATD, AUOO
OBITh 0OBEKTOM He SIBASIETCSI CYIIleCTBEHHBIM CBOHCTBOM OOS3aHHOCTHL.

Tak nAn uHAYe, €CAM H3BECTHO, YTO KTO-TO 00513aH, HUKAKOM HOBOM HHYOPMAIUK He IpUOaBASIeTCS
OT TOTO, YTO TOBOPUTCSI, OYATO Y HETO eCTh 00OSI3aHHOCTD. B OTAMYHE OT CAyYasi C MATEPHAABHBIMU OOBEK-
TaMu, U3 $aKTA, YTO HEUTO SBASETCS OHTOAOTHYECKH HACAABHBIM OOBEKTOM, HE CAEAYET, YTO OHO UMeeT
BeC MAM 3aHUMAET MeCTO B IIPOCTPAHCTBE U BPeMEHH. JTO ellje Pa3 MOATBEPXKAALT, HACKOABKO BaXKHO
HOHUMATB, YTO OOS3aHHOCTH BBUAY CBOETO IPOIIO3UIINOHAABHOTO COAEPYKAHIS HEMATEPHUAABHBI U IIOTO-
My OHTOAOTHMYECKH HAeaAbHBL. OHM HACTOABKO PAAMKAABHO OTAMYAIOTCSI OT MATEPUAABHBIX OOBEKTOB,
4TO BKAIOUEHHE HX B Ty JKe KATeTOPHIO «00BeKTa» CKOpee 3aITyThIBaeT, 4eM IposcHseT. UTo KacaeTcs
HX OHTOAOTHYECKOTO CTAaTyCa, TO AOCTATOYHO MPH3HATb, YTO OOSI3aHHOCTH, TaK XKe KaK YMCAd, ICTOPHH U
HHBIe UAEH, SIBASIOTCS OHTOAOTHIECKHU MACAABHBIMU CYIHOCTSIMH.

2.2. HanpaBAeHHOCTD Ha AeHICTBHE
Kax TOABKO CTAaHOBUTCS SICHO, YTO OOSI3AHHOCTH OOAAAAIOT IIPOIIO3HIJOHAABHBIM COAEpPXKAHHEM,
BO3HHUKAET CACAYIOIIHIL BOITPOC: B YeM UMEHHO 3aKAI0YAeTCs 3TO copepxkanye? MUHMMAABHBIM YCAOBHEM
CyIIIeCTBOBAHHSI OOSI3aHHOCTH SIBASIETCSI TO, YTO HEKOE ACHCTBHE AOAXKHO OBITh COBEPIIEHO MAH, HAIIPO-
TUB, He AOAKHO OBITh COBEpIIEHO. DTO IPEeXAe BCETO MPEANIOAAraeT yKa3aHKe Ha AEHCTBHE, KOTOPOe
IPEATINCAHO KaK 00s13aTeAbHOE HAY 3alpelieHHoe. KAroueBbIM MOMEHTOM HAEH OOS3aHHOCTH, KaK B IIpa-
BE, TAK U B MOPAAH, ABASIETCS TO, YTO OHA PeryAUPYeT IOBEACHHE, TPEAITUCDIBAS OTIPEACACHHbIE ACHCTBUS
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HAM BO3AEPKaHHe OT HuX. Tak, 005I3aHHOCTb YIIAATHTD OMPEACACHHYIO CYMMY A€HET O3HAYaeT, 110 CyTH,
CaM aKT [IAATeXa, IIOAPa3yMeBaeMsIil 00s3aHHOCTHIO.

OAHAKO «HAIPABAEHHOCTD HA ACHICTBHE>» He 00s3aTeABHO AOAXKHA OBITh PAKTHIECKUM ACTICTBHEM,
TO eCTh TeM, 9TO IIPOUCXOAUT B HACTOSIIIEM HAY HeIIPEMEHHO IIPOU3OHAET B OYAyIieM. AOCTATOYHO AMIID
donycmump, 4To oHO Ipou3oiaeT. OOs3aHHOCTb MOXKET BOBHUKHYTD AQJKe B TOM CAyYae, eCAU 00sI3aHHOE
AMLIO YMEPAO AO TOTO, KaK YCTIEAO ee BBIIOAHUTD. DTO MOKA3bIBAET, YTO KAK caMa 06s13aHHOCTD (Kak yKa-
3BIBAIOINASL CYLJHOCTD ), TaK U MPEAIIMCAHHOE AeficTBUe (Kak yKasbiBaeMas CYIIHOCTD) He O0S3aTeAbHO
HpeAcTaBAsieT co60i oMnupHIeckre GaKThl, HO MOTYT OBITh AUIIb BO3MOXHOCTSIMU. 1 9TO He cAydaiiHO:
HIMEHHO B 9TOM U 3aKAIOYAETCS 1jeAb OOS3aHHOCTH — [IPEAIIMCHIBATS ellje He COBEpPIIEHHbIe ACHCTBUS U
TeM CaMbIM HHUIINMPOBATh H3MeHeHHUs.. TeM He MeHee B OTAMYHE OT CaMOIl OOSI3aHHOCTH, AHICTBHe, Ha
KOTOpOe OHa HAIIpaBA€Ha, [IPEAIIOAAraeTcs KaK aMIupuieckoe cobbirire. OHO IpoCcTO He 06AaA2€T TIPO-
HO3UIIMOHAABHBIM COAEPIKAHUEM, HO AOASKHO OBITh KAKHUM-TO 00paszom MaTepruasn3oBaHo. Ecan A sonxen
B ompepeaeHHYIO CyMMy AeHeT, HEAOCTATOYHO, YTOOBI A IPOCTO «IIPEACTABHA Cebe> 3Ty BBIIAATY, OH
AOAXKEH PeaAbHO [IPOU3BECTH IAATeX. TakiM 00pasoM, HCIIOAHeHUe O0S3aHHOCTH IIPEATIOAATAET HAAMYHEe
OMIIUPHIECKUX PAKTOB, KOTOPBIE U COCTABASIIOT COOTBETCTBYIOIee IIOBeAeH e, I10aToMy HeO0OXOAUMO
pasAMyaTh ykasaHue Ha AeficTue (reference to action) uykasannoe peiictsue (“referred-to” action). Ilepsoe
COCTOMT U3 IIPOIIO3UI[IOHAABHOTO COAEPIKAHIS, BTOPOE, [IPEAIOAOXKUTEABHO, U3 IMITUPUIECKUX PAKTOB.

OTu $aKTH MOT'YT OKA3aTHCSI BOBCE HEBBIIIOAHUMbIMH, HALIPHMED, KOTAA TpeOyeTcs epeaaTh TaKoe
KOAMYECTBO 30A0TA, KOTOPOrO He CYIeCTBYeT. B IOAOOHBIX CAydasix BOIPOC O AGHCTBHTEABHOCTH
0053aHHOCTH pelIaeTcs] HCKAIOYHTEABHO B PaMKaX MO3UTHUBHOIO IIpaBa: OYAET AM Takas 0OsS3aHHOCTB
IpHU3HaHa HUYTOXHOMN (B Ayxe mpunumna Impossibilium nulla est obligatio®) nam, HanpoTus, courena
IOpHANYECKH AeiicTBUTeAbHOM. Ho B 060HX cAydYasx coxpaHseTcs yKasaHHe Ha AeHCTBHUE, @ 3HAUUT, 9TOT
HpH3HAK 00s513aHHOCTH OcTaeTcst B cuae. CAeAOBATEABHO, BOIIPOC O TOM, SIBASIFOTCSI AM HEBO3MOXKHBIE 0051-
3aHHOCTH BCe ke 00S3aHHOCTSAMH, HECMOTPSI HA HX OHTOAOTHYECKYIO IIPOOAEMATUYHOCTD, PaspelaeTcs
He $UAOCOPCKH, 2 FOPUAMYECKH, B PAMKAX IIO3UTUBHOTO IIPaBa.

TeM He MeHee BAXKHO OTMETHUTBD CAEAYIOIee: AKe HEBO3MOXKHAS 00SI3aHHOCTb MOXKET OBITH KAacCHH-
L[MpOBaHa KaK 0653aHHOCTD (XOTS, BOSMOXKHO, M KaK HEACHCTBUTEAbHASL). DTO HEYAMBUTEABHO, TOCKOABKY
AdKe HEBO3MOXKHOE AEFICTBHE MOXeET OBITh 0OO3HAYEHO H, CAEAOBATEABHO, MOXKET BBICTYIIATh COAEPIKa-
HueM 00s13aHHOCTH. BAarosapst cBoeil OHTOAOTHYECKOM MAEAABHOCTH, TaKOe YKa3aHHe He OrPAaHHYEHO
usnyeckoit peaansyeMocTpio. O6SI3aHHOCTb MOXKET OTCBIAATD KaK K BOSMOXKHBIM, TaK U K HEBO3MOKHBIM,
KaK K TPUBHAABHBIM, TaK M K 3HAYMMBIM, KaK K MBICAMBIM, TaK 1 K HEMBICAMBIM A€HCTBHSIM.

Bo-BTOpBIX, HEOOXOAMMO Y€TKO Pa3ANYATh ABA CAYUasi: HEBO3MOXHOCTb IIPEAIINCAHHOTO ACHCTBUS 1
OTCYTCTBEE KAKOTO-AM00 YKA3aHUS Ha ACFICTBIE BOOOIIIE, XOTSI B 0OOUX CAYYasIX PeaAU3aLiHs IPEATTHCAHIS
HeBO3MOKHA. TOABKO B [TepBOM cAydae peus uAeT 06 obs13aHHOCTH. BO BropoM — roBoputs 06 06s13aHHO-
cri HeAb3si BoBce. K mpumepy, obemaHre IOCTPOUTD PaKeTy, CIOCOOHYIO IIPEOAOAEET CKOPOCTh CBETa,
HeCMOTpsI Ha HeBO3MOXXHOCTb €I'0 HCIIOAHEHHs, BCe JKe IIOpOXKAaeT 06s13aHHOCTh. HanpoTus, mpocroe
yKa3aHHe Ha PaKeTy, KOTOPasi MOIAa OBl IIPEOAOAETb CKOPOCTD CBETA, He MOXKET CUMTATDCS 00s3aHHOCTHIO,
TIOCKOABKY He COAEPYKMT yKasaHus Ha AeficTsre. [IpocToe onmcanne o6bexra nAM MoAoKeHHS Aea (6e3
OpUeHTALJUH Ha AefiCTBUE) He CIOCO6HO MOPOAUTD 06S3aHHOCTb.

ITpu sTOM yKa3aHHe Ha AEFICTBIE MOXET OBITh KAK IIPSIMBIM, TAK M KOCBEHHBIM. YKA3aHHE SIBASETCS
TIPSIMBIM, €CAH CaMO AefiCTBUe NPSAMO HA3BaHO MAH OIHCAHO B COAEP’KAHMH 06s3aHHOCTH (Hampumep:
«ITocrpoit pakery!»). OHO ABAseTCS KOCBEHHBIM, ECAU B (OPMYyAUPOBKE O0S3aHHOCTH He yKa3aHO
KOHKPETHOE AEFICTBUE, a BMECTO 9TOTO COAEPIKUTCS TpebOBaHIe 00eCIIe nTb AU IIOAAEPYKHBATH OIIpe-
AEAEHHOe IIOAOXEHME AeA. B 9TOM cAydae AOAXKHBI OBITH IPEATIPUHSTHL BCE MePHI, HEOOXOAUMBIE AAS
AOCTIDKEHIHISI VAWM IIOAAEPIKAHIHSI YKA3aHHOILO IIOAOKEHMSI AeA. Hampumep, apeHAATOp mOMeLjeHEs
MOXKET B3SITh Ha Ce0si 005I3aHHOCTD IIOAAEPYKUBATD YUCTOTY Ha yAHLe. XOTs B CaMOil pOPMYAHPOBKe He
FOBOPHUTCSI O HEOOXOAMMOCTHU yOUpPATh CHET HAM COOMPATh MycOp, TAKHe ACTBHS BBITEKAIOT U3 boAee
obmeit 0653aHHOCTH, IOCKOABKY 6€3 HIX OHA He MOXeT ObITh HcroAHeHa. TakuM 06pa3oM, 006s13aHHOCTD
MOXKET YKa3bIBaTh Ha AEFICTBHE OIIOCPEAOBAHHO — Yepe3 OIMCAHHe COCTOSHMS, KOTOPOe AOAKHO OBITh
AOCTHIHYTO MAU COXPaHEHO.

3Corpus Iuris Civilis, D.50.17.18S.
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ITocKOABKY HUYTO He OrPaHUYMBAET CIIOCOOHOCTD 0OS3aHHOCTH YKA3bIBATD HA ACHCTBIS, BOSMOXKXHOE
CoAepIKaHIe 00s3aHHOCTel MOXKeT OBITh BeCbMa PasHOOOpa3HbIM. B pamMkax caMoro moHATHs 06s3aHHO-
CTH [OYTH AI06O€E ACHICTBIE MOXET CTAaTh ee 06beKTOM. TeopeTudecKy AOIyCTHMBI AAXKe OOS3aHHOCTH,
OTHOCSIIIMECS K IPOLIABIM IIOAOXKEHHSIM AEA, AU COTAACHE HA HCIIOAHEHHE OOS3aHHOCTEN B OTAAACHHDIX
JacTsix BceaeHHOM. AHAAOTHYHO, C TOUKH 3peHNUSI TOHSATUSI O0S3aHHOCTH, He UMeeT 3HaYeHMUs], IBASIeTCS
A¥ TIPEAIIUCAHHOE IIOBEACHHUE BHITOAHBIM HAHM OOPEMEHHTEABHBIM AASL 00sI3aHHOTO AnIa. XOTS Ha Ipak-
THKe 0053aHHOCTH, KaK IIPABHAO, BOCIIPHHIMAIOTCS KaK 0OpeMeHeHHUe, TOCKOABKY OT OOSI3aHHOTO AMIIA
TpebyeTCsI COBEPIINTD OIPEACACHHOE ACHCTBHE, OHO MOXET IIOAHOCTBIO COBIIAAATH C €I'0 COOCTBEHHBIMU
JKeAQHUSIMH. TaK, HaIpyMep, AMLIO MOXET ObITh 00S3aHO MOKUHYTH pabodee MECTO B ONPEACACHHOE
BpeMsi, IMEHHO TOTAQ, KOTAQ OHO M TaK COOUPAAOCH 9TO CAEAATb.

EauHCTBeHHOE HensbexHOe 6peMs, CBSI3aHHOE C AK000M 0OSI3aHHOCTBIO, — 3TO OTPAHUYEHHE ABTO-
HOMuUM 00s13aHHOTO AmIfa. Kak TOABKO BO3HMKaeT 0OSI3aHHOCTb, CyOEKT OKA3bIBAETCSI B CHUTYALHH, TAE
HEKOTOPbIE U3 ero MOTEHIIMAABHBIX ACHCTBHI OyAyT ee HapyuraTh. I36eKaTh TOro, YTOOBI ITOCAEACTBHS
€ro IIOCTYIIKOB IIOMIAAAAY ITOA HOPMATHBHOE PETyAUPOBAHUE, CTAHOBHUTCS HEBO3MOXXHO. COOTBETCTBEH-
HO, BAPUAHTBI BEIOOPA, AOCTYIIHbIE CYOBEKTY IPY HAAUYUK OO0S3aHHOCTH, OTAMYAETCS OT TeX, YTO ObIAM
6bI BO3MOXXHBI IIpH ee 0TCyTCTBHU. HO 9TO OrpanideHye KacaeTcs peuseHuil, KOTOpbIe OOS3aHHOE AHLIO
MOXKeT IIPUHUMATD, & He codepokaniis CaMoit 00s3aHHOCTHL.

CopeprxaHreM O0sI3aHHOCTH MOXeT OBITh AI06Oe AeHCTBHE, KOTOPOe MOXKET OBITh MOMBICAECHO,
TO eCTb OBITh 06BEKTOM MBICAH. VIMEHHO 3aKOHOAATEAIO IIPEAOCTABAEHA CBOOOAA OIPEAEASTD, KaKHe
00513aHHOCTHU IPEAYCMOTPETD, 2 KaKHe UCKAIUNTh. OHTOAOTHS OOSI3aHHOCTH €r0 He OrPaHHYHBAET, a
HAIIPOTUB, IOMOTrAET IOHSTH WHPOTY BO3MOXKHOCTE, KOTOPbIE eMy IPEAOCTABAECHDL.

2.3. VkazaHue Ha 06g3aHHOE AHIIO0

AeficTBHe IpeAIIOAaraeT HaAU4He CyOBEKTa, KOTOPHIN ero cosepuiaeT. FiMeHHO moaToMy 06s3aH-
HOCTb OTCBIAQET He TOABKO K ACFICTBHIO, HO M K AHUIfy, KOTOPOE AOAXKHO €ro COBepIIHTh. B 60AbIIMHCTBE
CAy4aeB OOS3aHHOCTb IIPSIMO YKa3bIBaeT Ha TaKOTO CyObeKTa: IMPOAABEL] MAM IIOKYIIATE€Ab, BOAUTEADb
HAH IIELIEX0A, TOCYAAPCTBO UAU rpakaare. OAHAKO OTCBIAKA K AUI[Y MOXET OBITb M KOCBEHHOI, ECAU He
BO3HHKAET COMHEHHII B TOM, KTO AOAXKEH BBIIIOAHUTH LIPEANIICAHHOE AeiicTBre. Hanpumep, AOpOsXHBI
3HAK, yKa3bIBAIOLINIT HA MAKCHMAABHO AOITyCTHMYIO CKOPOCTb, 3APECOBAH BCEM BOAUTEASIM, IIPH 9TOM HET
HeOOXOAMMOCTH YKa3bIBaTh KXKAOTO U3 HHX IIOMMEHHO. AOCTaTOYHO TOTO, YTO 3HAK QHKCHPYeT OrpaHHU-
deHHe CKOPOCTH, TeM CaMbIM OIIOCPEAOBAHHO OTCHIAASI K T€M, KTO AOASKEH ero COOAIOAATb.

O06s13aHHOE AULIO He 005I3aTEABHO AOAKHO OBIT PUBIIECKIM AULIO, IM MOXET OBIT 1 IOPUAMIECKOE
AUIO, HATIPEIMEP, KOPIOPALSI HAU TOCYAAPCTBO. AOCTATOYHO, YTOOBI OHO BOCIPHHMMAAOCH KaK CIIO-
COOHOE K AeHCTBHIO. B IPOTUBHOM CAyYae, OTCHIAKA K ACHCTBHIO GYAET HEIIOAHOM: He GYAeT SICHO, KTO
HIMEHHO AOAXKEH €T0 COBEpIIUTH. BoAee TOro, AUIO, K KOTOPOMY OTCHIAAET OOSI3aHHOCTD, He 065I3aTeABHO
AOAKHO PEAABHO CYIeCTBOBATh. 3AKOHOAATEAbD MOXKET CHOPMYAMPOBATH OOS3AHHOCTU AASL OYAYIIMX
KOPIIOpAIfHii, KOTOPBIX [IOKA He CYIIeCTBYeT, TIOCKOAbKY HH OAHA M3 HHX ellle He AOCTHIAA TPeOyeMoro
pasmepa. Takue 00S3aHHOCTH MOTYT OBITH [IPArMaTHIECKN HEPEACBAHTHBIMY, ECAU OHU He OKa3BIBAIOT
(1 He GyAyT OKa3bIBaTh) BAMSHUS Ha Ube-AN60 oBepeHue. TeM He MeHee 06S3aHHOCTH TOAOGHOTO poaa
MOT'YT OBITh YCTaHOBAEHBI, HAIIPUMEP, C LIEABI0 BOCIIPEILITCTBOBAHMS CAMOMY (aKTy BO3HUKHOBEHIS
IIOAOOHBIX KOPIIOPAIIHIL.

AHaAOTHYHO, AASL CYIECTBOBAHMS O0SI3aHHOCTU He UMeeT 3HaYeHMUs, CIOCOOHO AM YKa3aHHOE AUII0
K AGHCTBHIO 3AeCh 1 ceitdac. OO5S3aHHOCTh MOXET OBITH BO3AOXKEHA HA OCHOBAHUH OIIMOOYHOTIO IIpea-
CTaBAEHIHS O AeecIocobHOCTH 06s3aHHOTO Anna. Hanpumep, IopHANdecKoe AUIIO BBHAY OLIMOKHU B €r0
YIPEAUTEABHBIX AOKYMEHTAX, MOXKET He UMETb YIOAHOMOYEHHOTO IPEACTABUTEAS], I, CAEAOBATEABHO,
OBITH HeAeeCIIOCOOHBIM. ApXardecKast IPaBOBasi CUCTEMA MOTAA Obl, B TOM 5Ke AyXe, BO3AAraTh 00sS3aHHO-
CTH AQXKe Ha XXUBOTHBIX, €CAU GBI IIOCYNUTAAA UX CIIOCOOHBIMU K HCIIOAHEHHIO.

OTa OTKPBITOCTh BO3MOXHA OAAropapsi OHTOAOTUYECKON MACAABHOCTH OOSI3aHHOCTH, KOTOpAs He
3aBHCHUT OT OMITMPUIECKON PEAAbHOCTH. AOCTATOYHO, YTOOBI OOS3aHHOCTD ObIAA CHOPMYAHPOBAHA Ha
OCHOBAaHHH IIPEAIIOAOKEHHS], YTO CYLIeCTBYeT AeecrocobHoe obszanHOe Antjo. Ecan sxe Takoe mpearo-
AOXKeHVe OTCYTCTBYET, TO €CTh CAU AQXKE, C TOUKH 3peHIS IIPaBa, HeBO3MOXKHO YCTAHOBHUTbD €€ aApecara,
00513aHHOCTHU KaK TAKOBOI He CYILeCTBYeT. B AydireM cAydae OCTaeTCs AULIb IIOXKEAQHHUE, YTOObI HEYTO
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npousomao. Hanprumep, yrBepskAeHMe, YTO COAHIIE GYAET CBETHTb BeCb A€Hb, — 9TO He OOSI3aHHOCTB,
IIOCKOABKY OHO HH IIPSIMO, HM KOCBEHHO He OTCBIAQET K CyOBeKTy, KOTOPBIN AOAXEH OOeCIednTh 9TO
cBeueHwre. TOYHO TaK JKe YTBEPIKAEHIIE, 9TO AULIO P 3acAy)XUBaeT AeHeT, He CO3A2eT 00sI3aHHOCTH, €CAY He
yKa3aHO, KTO HIMEHHO AOAYKEH 9TH ACHBI'M eMY BBIITAATUTD. YKa3aHHe Ha 00s3aHHOE AULI0, TAKMM 06PasoM,
SABASETCSA HEOTHEMAEMBIM SAEMEHTOM OOS3aHHOCTH.

OT0 yKazaHMe IpeAlloAaraeT NpPH3HAHUE AMLA AeeclocOOHBIM. ITOCKOABKY O0OsI3aHHOCTH, KaK
IIPaBUAO, CBSI3aHBI C OrPaHIYeHIIeM ABTOHOMUH O0SI3aHHOTO AMIIA, 9TO IPU3HAHME YaCTO OCTAeTC s He3a-
MedeHHbIM, HO OHO IPUHIUIINAABHO BOXHO. 1160 cymiecTByeT BaKHOE Pa3AMYIe MEXAY CUTYALUel, KOTAQ
AHIIO IPOCTO MOABEPTaeTCsl BOACHCTBHIIO HOPMbI, U CUTYAIMel, KOTAQ OHO IPH3HAETCS ee aApPecaToM.
Hanpumep, ects pasHuLa MexXAy KOHQHUCKALMEH MMYILECTBA TOCYAAPCTBOM U IIPEAIICAHUEM IIEPEAATH
9TO UMYIIECTBO FOCYAAPCTBY. TOABKO BO BTOPOM CAyYae pedb UAET O ACHCTBUY Y€AOBEKA, HATPABACHHOM
Ha NCIIOAHeHMe 06s13aHHOCTH. B IiepBoM ke caydae HOpMa peaausyercs 6e3 ydacTus cybbexra. Mimers
IOPHAMYECKYIO 0OSI3aHHOCTD O3HAYAET, YTO C TOUKH 3pEeHMS IPaBa YeAOBEK BbICTYIIAET He KaK ACCHBHBII
00'BEKT, IOABEPIKEHHBII AHICTBUIO HOPMBI, @ KaK Cy0BeKT, KOTOpoMy HOpMa appecoBana. CIoco6HOCTS
OBITH O0SI3aHHBIM BKAIOYAET B Ce0sl, II0 KpariHell Mepe, IPU3HAHHUE CIIOCOOHOCTHU K ACHICTBHIO, — TAKOH XKe
QyHAAMEHTAABHOM, KAK WIHPOKO 06CYKAAEMAsL B FOPHAMIECKOI AUTEPAType CIIOCOGHOCTD UMETh IpaBa
[21,p.199;22,p. 176].

Boaee TOro, 0TChIAKA K A€ECIIOCOOHOMY AMIly, He TpeOyeT HAAUYMSA AOLOAHUTEABHBIX XapaKTepH-
cruk. B yactHOCTH, He 0653aTeAbHO, YTOOBI 06A3aHHOE AMIIO 3HAAO O CBOel 06a3aHHOCTH. Beab BrioaHe
BO3MOXKHO YKa3aTbh Ha CyO'beKTa, He IIPeAYIIPEKAA ero 06 9ToM. B measix yA0OCTBa 3aKOH MOXKET IIpeAy-
CMOTpETb, YTO HEKOTOPbIe OOS3aHHOCTH BO3HHKAIOT AHIIb IIPU YCAOBHUH OCBeAOMAeHHOCTH Amria. Ho
Takoe 6AAropasyMHOE pelIeHHe [PUMEHNMO AMUIb K OTACABHBIM OOS3aHHOCTSIM, M OHO He OGDbsCHSeT,
[OYeMy HeU3BECTHble OOA3aHHOCTH B IIPHHIUIIE HEBO3MOKHBL Ecan 6b1 6bIAO MHAUe, peryAsTHBHBII
[OTEHIIMAA [IPABa, OKA3aACS ObI CEPhE3HO OTPAHIYeH.

2.4. HopmMaTHBHOCTD

3aKAIOUHTEABHBIM 9AEMEHTOM, 0e3 KOTOPOro He MOXeT OOOMTICh HU OAHA IOPHAMYEcKas oOsI3aH-
HOCTb, SIBASIETCSI HOPMATHBHOE TPeOOBaHMe, YTO ACHICTBIE OYAET BHITOAHEHO B COOTBETCTBHH C 3aKOHOM.
ITO CBA3AHO C TeM, 4TO OOS3aHHOCTHU — 3TO He OIMCAHMUSI TOTO, YTO MO%ern HAH CKopee 6Ce20 IPOU30MALT,
a yKa3aHHA Ha TO, YTO 00A%HO TPO30HTH. VIMEHHO MOITOMY OOS3AHHOCTH COAEPIKAT ACOHTHYECKHe
OIIepaTOPBI, TAKHE KAK «AOAXKEH>» HAM «O00sI3aH>, KOTOpbIe IPEBPAIAIOT YKa3aHUE HA IIOAOXKEHHE AeA
B HOpMaTHBHOe TpeboBaHue. 110 aTol mpudnHe 00sS3aHHOCTH HHOTAQ AQYKE OTOXKAECTBASIIOTCS € «IIOHS-
THEM AOAKEHCTBOBAHHS B Y3KOM cMbIcAe> |2, p. 169]. DTo kpaTkoe onpeseAeHHe TOYHO YKa3blBaeT Ha
TO, YTO SIAPOM IOHSTHS OOSI3aHHOCTH SIBASIETCSI HOPMAaTUBHOE TpeOOBaHIe, U IMEHHO OHO COAEPIKHUT
BCe caMoe BaxkHOe B 06s13aHHOCTH. CKa3aTh, 4TO AUI0 P 00513aHO COBEpLINTD ACHCTBHE ¢, O3HAUAET, UTO
P AOAXHO cOBepwINTS ¢, a He TO, YTO AEHCTBHS P MOT'YT OBITh SMIMPUYECKH MTOATBEPKAEHBI paKTaMH.
FOpuandeckie 0653aHHOCTH OTAMYAOTCS OT APYTHX AHIIb TEM, YTO HOPMATUBHOE TPeOOBaHHE SIBASIETCS
0 CyTH IopuAnIecKuM. To eCTh B AAHHOM CAydYae UIMEHHO CaMo IIpaBo Tpebyer or P coBepmuts ¢.

HecmoTpst Ha CBOX0 HOPMATUBHYIO IIPUPOAY, IOPHAMYECKHE OOSI3aHHOCTU ITOYTU BCEIAA BOSHHKAIOT
Ha OCHOBAaHMH IIO3UTHUBHBIX aKTOB, TAKMX KaK IPHHATHE 3aKOHA HAM 3aKAIOUEHHE AOTOBOPA. DTHU aKThI
MOT'YT CO3AABaTh OOSI3aHHOCTH, HO B CHAY CBOEI SMIIMPUYECKOH IIPUPOADBL He TOXAeCTBeHHbI uM. OHM
KACAIOTCS IIPOLIecca CO3AAHMS HOPM, a He CaMO¥ 00sI3aHHOCTH KaK Pe3yAbTaTa 9Toro mporecca. M aro
He CAyYaiHO: HUKAKOe OIMCAHNE SIMIUPHUECKOH PeaAbHOCTH He MOXET CaMo Io cebe AOKa3aTh Cylie-
CTBOBAHHE OIIPeAEACHHO 00513aHHOCTH. Boickasvisarie «A AOAKeH CAAATD §!>, GYAYUH IMITHPIIECKAM
$aKTOM, OTAMYAETCS OT NPONO3UYUU <A AOAKEH CACAATD (!>, TOCKOABKY TOABKO ITepBO€E AOKAAU30BAaHO BO
BpPEeMEHH H B IPOCTPAHCTBE. AKT CO3AAHHUS HOPMBI IPOCTO YTBEPXKAACT, UTO CYIEeCTBYeT OIpeAeACHHAs
obs3arHOCTD. HO yTBepiKaeHIe O cyIjecTBOBaHNY 005I3aHHOCTH He TOXKAECTBEHHO ee AeHCTBUTEABHOMY
CYIIIeCTBOBAHHIO: KK U A00O€ APYTOe yTBepKAeHHe, OHO MOXeT OKa3aTbcsi HeBepHBIM. CACAOBATEABHO,
AASI TOTO YTOOBI 005I3aHHOCTD ACFICTBUTEABHO CYI[eCTBOBAAA, HEOOXOAMMO He TOABKO HAAMYHE IMITHPHU-
geckoro ¢akTa (Hampumep, pe4eBOro aKTa), HO ¥ HAAMMHe OCHOBAHUIA, OTPABABIBAIOIINX HOPMATHUBHOE
TpeboBanue. TOABKO TOrA2 MOXKHO yTBEPXKAATD, YTO YEAOBEK ACFICTBUTEABHO O0sI3aH,  HEe IIPOCTO CUUTA-
€TCsI 00SI3aHHBIM.

52 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



Kanep JI. 0 MMHMMaANUCTCKOM NOHUMaHUK }OVIpVI,EII/IHECKOVI 06A3aHHOCTH

C moMomjpi0 HOPMATHBHOTO TPebOBaHMUI MOKHO, Borpeku [LA.A. XapTy, pasandaTh CUTyaIjHIO, KOTAA
AUIO 0053aHO, ¥ KOTAQ OHO AMIIb BHIHYXKAEHO 9TO-TO CA€AATh, IIprudeM 6e3 0OpaleHNs K HAee CUCTEMBI
paBuA, KaK 310 Aeaaa Xapr [ 10, p. 98]. B mepBoM caydae peup nAET O HOPMAaTUBHOM TPeOOBAHHH, COTAAC-
HO KOTOPOMY IIPEAIIIICAHHOE ACHICTBHE AOAKHO OBITh BBIIIOAHEHO O0sI3aHHBIM AULIOM. BO BTOpOM cayuae
TaKoro Tpebosanms HeT. EcTb Anmip paxrideckrie 0OCTOSTEABCTBA, ACAAIOII[IIE HEBBIITOAHEHHE ACTICTBI
HerleAecoo6pasHbIM (HalpuMep, U3-3a YTpo3bl IpUMeHeHHs Gpuamdeckoit cuabl). M xors obe curyanun
MOXXHO COBMECTHTD TaK, YTOOBI AUIIO OBIAO He TOABKO BBIHYXAEHO, HO M 005I3aHO, 9TO He 00SI3aTeAbHO.
Tak, 4eAOBeK MOXKET OBITH BBIHY)XAEH H3-32 IIPUPOAHBIX YCAOBHI HOCHTb 3UMOI TEIIAYIO OAEXKAY, HO C
HOPMATHBHOM TOYKH 3PEHUS OH CBOOOAEH TOTO He A€AATb. 3A€Ch Y HErO HeT 00sI3aHHOCTH.

HopmarusHoe Tpe6oBaHne MOKeET GbITh AUOO AEHCTBUTEABHDBIM, ALOO HEAEHCTBUTEABHBIM, B 3aBU-
CHUMOCTH OT TOTO, ACHCTBUTEABHA A CaMa OOS3aHHOCTb. AeHCTBUTEAbHAS IOPUAMYECKAS 00I3aHHOCTD
OOBIYHO OCHOBBIBAETCSI HA HOPMATHBHOM CHA€ MHCTUTYTA, KOTOPBIH ee ycTaHaBAMBaeT. MIHTepecHO, 4TO
OTCYTCTBHE ITIOAHOMOYMIT CO3AATh OOS3aHHOCTb MOXKET O3HAYaTh AHIIb TO, CGOPMYAHPOBAHHAS 00s-
3aHHOCTb He CTAHOBHUTCS ACHCTBUTEABHOH, HO He MCKAIOYaeT caMoro ¢akTa ee CyI[eCTBOBaHHMS. Aaxe
HeACHCTBUTEAbHASI O0S3aHHOCTD OCTAeTCsI OOSI3aHHOCTBIO, 2 He IIPUBOAUT K ee OTCYyTCTBUIO. Beab oHa
COAEPXKUT, [0 KpaiHell Mepe, IPETEH3UI0 Ha HOPMATHBHOE TpeOOBaHUe, AAPeCOBAHHOE KOHKPETHOMY
AHITY, AOXKe eCAH 9TO TpeOOBaHMe HeASHCTBUTEABHO B CHAY TOIO, YTO ¥ YCTAHOBUBILETO €0 OpraHa He
OBIAO HEOOXOAMMBIX TIOAHOMOUYHH, MAM B CHAY HAaPYILIEHHS APYTUX YCAOBHIT IOPHAMIECKOM ACHCTBUTEAD-
HOCTHU. VIMEeHHO [T09TOMY Ba3KHO CIIPALIMBATD He TOABKO O TOM, CYILIECTBYET AM O0sI3aHHOCTD, HO H O TOM,
AEHMCTBUTEABHA AH OHA, TO €CTb AOA’KHA AW OHA ACHCTBUTEABHO HCITOAHSTHCS.

B xadecTBe MAAIOCTPALINY MOXXHO OOPATUTBHCS K LIMPOKO 0OCYKAAEMYIO IPHMEPY C BOOPY>KEHHBIM
rpabureaeM, kpudamum «Komreaex nan sxusus!>». CIIOpbI 0 TOM, BOSHIKAET AH B 9TOM CUTYALIUH 00sI3aH-
HocTb [ 11, p- 80; 18, p. 70], Bo MHOrOM CBSI3aHBI C HeOIIpeAeACHHOCTBIO TAKOTO BbICKa3bIBaHUA. Ecau mop
«Kormeaex 1AM 5xM3HDB!> IIOHHMATB, 4TO XKePTBA AOAXKHA OTAATb ACHBI'HM IPAabHUTEAI0, @ B CAy4ae OTKa3a
OyAeT HaKas3aHa, TO MBI UMeeM AEAO C 00S3aHHOCTDIO, ITYCTh U SBHO HeAeHCcTBUTeAbHOM. PakT TOro, 4To
y rpabuTeAss HeT HOPMATHBHBIX [IOAHOMOYHI, He OTMeHseT caM (aKT CYIeCTBOBAHUS OOSI3aHHOCTH.
Ipu Takoit MHTEpIIPETALMI OH 10 MEHbIIEH MEPe YTBEPXKAAET, 9TO 00sI3aHHOCTD cymecTByer. V1 atoro
AOCTaTOYHO AASL TOTO, YTOGBI FOBOPUTD O (HeAeHCTBHTEABHOI) 06S3aHHOCTH.

C Apyroit CTOpPOHBI, 9TO BBICKA3BIBAHHE MOXET TPAKTOBAThCS KAK IPEAOCTABAEHHe BbIbopa 6e3
HOpPMaTHBHOrO TpeboBaHus. B TakoM cAyuae, AaKe C TOYKH 3pEHUS CAMOTO I'PAOHUTeAs], BCe 3aBHCUT OT
pelmeHus 5KepTBbI (OTAACT OHA ACHBIH HAM HET), HO B CAyYae OTKa3a HACTYIIAT Cepbe3HbIE IOCACACTBHUS.
OAHaKO HHKAaKOro TpeOOBAaHHUS 3AeCh He BbIABUTaercs. IIpu Takoil MHTepIpeTanuy OOS3aHHOCTU He
cymectByeT BoBce. XKepTBa cBO60AHA pelars, U MOOYXAAETCS K ACHCTBHIO «HUCKAIOUUTEABHO> BHEII-
HHUMH 00CTOsITeAbCTBaMH. I1OCKOABKY IpabuTesb He 00AAAQ€T IPABOM YCTAHABAUBATD IOPHAMYECKH
AEICTBUTEAbHbIE 00S3aHHOCTH, C TOYKH 3PeHHs IIpaBa He HMeeT 3HAUeHNUs], HHTePIIPeTHPYeM AU MBI €T0
BBICKa3bIBaHHE KAK IOIBITKY CO3AATb OOSM3aHHOCTb MAU KaK IIPOCTYIO yrpO3y MPUMEHUTh HACHAME — B
AI0O0M CAydae AEFICTBUTEABHOM 00s13aHHOCTH He BO3HMKaeT. CA€AOBATEABHO, BHITOAHEHHE IIPUKa3a IPa-
OHTeAS OIIPeACASIETCSI He eT0 CAOBAMI, @ YOEAUTEABHOCTBIO €T0 YTPO3BL.

TeMm He MeHee caMma ITyTaHHIIA B TOM, CYHTATh AU XKEPTBY BBIHYXXACHHOM HMAM TaloKke OOSI3aHHOI,
[OKA3bIBAET BAXKHOCTD PABAMYISI MEXAY O0S3aHHOCTBIO IPOCTO HEACHCTBUTEABHOM H He CYIeCTBYIOIIel
BOBCE — Pa3AMYHL, KOTOPOE CTHPAETCS], €CAM OTOXXKAECTBASTD CYIeCTBOBAHKE HOPMBI C €€ AeHCTBUTEABHO-
crsio [16, p. 9]. HopmarusHOe Tpe6oBaHHe HEOOXOAUMO AASL CYIIECTBOBAHMS 0653aHHOCTH, HO BOIIPOC
0 ee AeHCTBUTEABHOCTH — 3TO YK€ OTACABHBIH KOHTHHIEHTHBII BOIIPOC, CBSA3aHHBIH, B YJACTHOCTH, C TeM,
00A2AQA AL CYO'BEKT IIPAaBOM CO3AABATH TAKYI0 06s13aHHOCTD. Tak, 003aHHOCTD MOXKET OBITh HEASHCTBU-
TEABHO, HO IIPH 9TOM CYILIIeCTBOBATh. JTO HATASIAHO ACMOHCTPHPYET, HAIIPHMEP, TO 0OCTOSTEABCTBO, YTO
Ad)Ke HEKOHCTHUTYLOHHbIE O0S3aHHOCTH CTAHOBSITCS 00BeKTOM MHTEHCHBHBIX AucKyccuit. Hamporus,
ob6s3aHHOCTel 6e3 HOPMATUBHOTO TPeOOBAHIMS OBITH He MOXET: YTBEPXKACHHE O IIOAOKEHHH AeA 0e3
TaKOTo TPeOOBAHMS OYACT BCETO AMIIIb ONMCAHIEM HAH IIOXKeAAHHEM, HO He 00s3aHHOCTBIO.

PazAnunio MexXAy HeAeHICTBUTEABHBIMU 0053aHHOCTSIMU M OTCYTCTBHEM 0053aHHOCTE! AOATOE BpeMsl
UTHOPUPOBAAOCH, IIOCKOABKY OCHOBHO€ BHHMAHIE JACASAOCH BOIIPOCY 00 MCTOYHUKE ACHCTBUTEABHBIX
00513aHHOCTE: MOXHO AH IIPOCACAUTH HOPMBI IIPaBa AO COLIMAABHBIX (pAKTOB HAM JKe OHU AOAKHBI OBITH
OCHOBaHBI Ha MOpaan [8; 14, p. 24]. OAHAKO 3TOT CHOP 3aCAOHSET He MeHee BaXKHBI BOIIPOC: MOT'YT AU
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conraabHbIe GaKThI IOPOKAATH HEACHICTBUTEABHBIE 00s3aHHOCTH? BeAb Aake ecAM HeT IOPUAMYECKOTO
HCTOYHUKA, TAKHe 00s3aHHOCTH BCe JKe MOI'YT BO3HUKATb.

ITpuMep c BOOPY>XXeHHbIM IpabUTeAeM 3TO HAAICTpHpYeT. Yrposa (rpabureAs) mpeamosaraer: a)
aAeiicTBue (mepepady pemer), b) aeecroco6uoe auno (xepTBy), U c) HOpMaTuBHOE TpeboBanue (uTo
AGHDBI'U AOAXKHBI 6bITh Tepeaansl). [IpocTo ykasaTh Ha TO, 4TO AGHCTBHS rPabuTeAs HE3aKOHHbI, HAM UTO
OH, BO3MOXKHO, YCTAHABAUBAET HEACHCTBUTEABHbIE 00SI3aHHOCTH, HEAOCTATOYHO AASL OIIpOBepiKeHus. To
K€ CaMoe KacaeTcsl He3aKOHHBIX AOTOBOPHBIX O0SI3aTEABCTB: UX MOXKHO IIOHSTH TOABKO IIPH YCAOBHUH,
9TO MBI BOCIPHHHMMAeM MX KakK OOS3aHHOCTH, KOTOpbIE IIPETEHAYIOT Ha IOPUAMYECKYIO CHAY, HO IIPH
9TOM HAPYIIAIOT IIPaBo. Bce aT0 6BIAO OBl HEIIOCTIIKUMO, €CAHL GBI MBI [IOAATAAM, YTO HEACHICTBUTEAbHBIE
06513aHHOCTH BOOOIIjE He SIBASIFOTCS 00s13aHHOCTSIME. TakuM 00pa3oM, AASI CYIeCTBOBAHIS 00S3aHHOCTH
HEAOCTATOYHO, YTOObI ee HOPMATUBHOE TpeGOBaHUe OBIAO ACHCTBATEABHO, HO HAAMYME CAMOIO HOpPMa-
THBHOTO TPeOOBAHHS 0053aTEABHO.

MoO3HO BO3PasuTh, UTO €CAU MMETh O0S3aHHOCTD ) €CTh TO JKe CAMO€, YTO AOAKHO OBITH BBIIIOAHE-
HO ¢, TO IIPU HEAENCTBUTEABHOCTH OOSI3aHHOCTH 9TOTO «AOAKHO» Kak ObI HeT. CAep0BaTeAbHO, AUGO
9KBHBAAEHTHOCTb HAPYLIAETCSL, ANOO HEACHICTBUTEABHASI OOS3aHHOCTD — BOBCE He 00s13aHHOCTH. UTO6BI
PaspelnTb 9TO IPOTUBOPEYHE, HEOHXOANMO PAasT PAHIIHUTB IIPOMIOZULIOHAABHOE COACPIKAHUE OOI3aHHO-
CTH U yCAOBUSI ee HCTHHHOCTH. Ecau cymecTByeT 06513aHHOCTD ), TO AOAXKHO OBITH XOTSI ObI yTBEP3KACHIE,
9TO KTO-TO AOAXKEH BBIITOAHHTD (. DTO OTHOCUTCS K IIPOMO3HUIIMOHAABHOMY copepikanmio. Ho us atoro
ellje He CAEAYET, YTO KTO-TO AEHICTBUTEABHO AOAKEH BBIIIOAHUTH . 3aKOH OOBIMHO TpebyeT BHITOAHEHNS
MHO>XeCTBa AOLIOAHUTEABHBIX ACFICTBHIL B TO ke BpeMsl, IMeTb HeAeHCTBUTEABHYIO OOS3aHHOCTD — 9TO He
TO € CaMOg, YTO He OBITh 0OS3aHHBIM, 9TO 3HAYUT — OMMOOYHO CIUTAThCA 06a3aHHbIM. CAEAOBATEABHO,
AQKe HEACHCTBUTEABHAS 06S3aHHOCTD COAEPIKAT HOPMATUBHOE TPe6OBaHMe, ITYCTh M HEACHCTBUTEABHOE,
COTAACHO KOTOPOMY AMIIO AOAXKHO BBITOAHUTS (.

IOpuandeckie 06S3aHHOCTH OTAMMYAIOTCS OT BCEX APYIMX MMEHHO TeM, YTO HUX HOPMATHUBHOE
TpeboBaHUe MMeeT I0PHAUIECKYIO IPUPOAY. DTO O3HAYaeT He TOABKO TO, YTO TpeOOBaHME OCHOBAHO
Ha IIpaBe, HO H TO, YTO €0 CMBICA OIpeAeAsteTcs paBoM. OOBIMHO 9TO BKAIOYAET B cebsl BOBMOXKXHOCTD
cyaebHoro nmpuHyx)aeHust. KOpuandeckuit ICTOYHIK HOPMATUBHOTO TPeOOBAHIS MOXKET OBITh Pa3HBIM:
3aKOH, HHAUBUAYAABHOE IIPeAIIMCaHNe HAH 06brdaii. Ho pesyAbTaT Bcerpa OAMH: OIpeAeACHHOE AeHCTBUE
npeamucaHo npasoM. Ilpudem aTo Tpe6GoBaHHe — KATErOPUYECKOE, «BCE MAM HHUYET0>, B OTAMYHE OT
TpebOBaHMU MOpaAr HAM 00brdast. Tak, MOpaAbHOe TpeOoBaHHe COOAIOAATH CKOPOCTHOM PEXHUM cAabee,
4eM 00513aHHOCTh KOPMUTH CBOHX AeTell. B To ske BpeMst 06e 9TH 0053aHHOCTHU B PaBHOM CTEIIEHU MOTYT
OBIT FOPUANYECKUMI.

HurepecHo, 4TO BCe IpoYne CBOMCTBA MOPAABHBIX U IOPUAMYECKUX OOS3aHHOCTEM, KpOMe HOpMa-
THBHOIO TpefoBaHus, MOTyT coBIaaaTh. Obe KaTeropuu MOI'yT OTCHIAATH K ACUCTBUSM U cy6bexTam. Ho
He COAepIKaHUe U He CYyObeKT, a IMEHHO I0PUAMIECKUI XapaKTep TPeOOBAHIA AeAET OOI3aHHOCTD I0PU-
Amgeckoil. Uto oTAMdaeT yrpo3y BOOPY>KEHHOIO IpabuTeAst OT IIPUKA3a IOAULIEHICKOTO, TaK 9TO He CaMO
aAeiicTBue (B 060MX CAyYasX 9TO MOXKET OBITh IepeAua AeHeT) U He apapecar (BO3MOXKHO, 3TO OAMH U TOT
e 9EAOBEK), & TO, 4TO TPabUTeAb AUOO He ACAAET MOTIBITKU CPOPMYAUPOBATH OPHAMYECKOE TPe6oBaHuUe,
A0 OH IIPOCTO He CIIOCOGEH 3TO CAEAAT.

3. Heo6s13aTeAbHbIE NPU3HAKA
AHaAu3 HeACTICTBUTEABHBIX 00S3aHHOCTEH II0Ka3aA, YTO MHOTHE HX CBOMCTBA, TaKKe KaK, HallpUMep,
«<6OABIION BeC>, ABASIOTCS KOHTUHTEeHTHBIMH, TO €CTh MOTAM ObI 65ITh HHBIMH. CA€AOBATEABHO, UX MOXK-
HO HCKAIOYUTSH U3 00Iero aHaansa. HanpoTus, caepyeT cOCpeAOTOUUTHCS Ha TeX CBOMCTBAX, O KOTOPBIX
CAOXKHO CKa3aTh, HACKOABKO OHH HEOOXOAUMBL.

3.1. Yka3aHue Ha ANII0, HMEIONIEE IPABO TPeO6OBAaTh HCIOAHEHHS 005I3aHHOCTH
OAHHM 13 IPU3HAKOB, KOTOPBII MOXKET OKa3aThCsI HEOOXOAMUMbIM AASL CYILIIECTBOBAHMS O0SI3aHHOCTH,
SIBASIETCS yKa3aHHe Ha AUI0, B HHTepecax KOTOPOro 00SI3aHHOCTb AOAXKHA OBITH MCIIOAHEHA. B 6oAbInH-
CTBe CAyYaeM O0SI3aHHOCTb ACFICTBUTEABHO UCIIOAHSIETCSI B YbHX-TO HHTEPECAX, KAK IIPABUAQ, B HHTepecax
TeX, KTO 3aUHTEPECOBaH B ee McnosHeHn. Ecan A 06s13aH BrImAaTHTb AeHbIU B, T0 B — 970 TOT, B MHTEpeE-
Cax KOro COBEpIIAETCS HCIIOAHEHHE. B OTCYTCTBHM Takoro AMIja BOZHUKHOBEHUE OOS3aHHOCTH KAXKeTCs
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HeOOOCHOBAaHHBIM: HEIIOHSTHO, PAAU KOTO OHA CYIjecTByeT. B 9TOM cMbIcAe 0053aHHOCTH €3 TaKHX AHI}
KaXXyTCS Ha TIEPBBIA B3IASIA CTPAaHHBIMHU.

OAHAaKO U3 TOTO, YTO OOABIIMHCTBO OOS3aHHOCTEN AEHCTBUTEABHO IIPEAIOAATAIOT TEX, B HHTEPECax
KOTOPBIX OHH AOAKHBI HICIIOAHSITBCSI, HE CAEAYET, YTO BCe 00S3aHHOCTH UMEIOT Takoro appecara. Hampo-
TUB, MOXKHO [IPEACTABUTD CUTYAIIUIO, B KOTOPOM AMIIO O053aHO COBEPIUIUTD OIPEAEACHHOE ACHCTBHE, He
OyAy4n HUKOMY AOAKHBIM. Hanpumep, MoeT cyimecTBoBaTh 0053aHHOCTD He 3arpsI3HATH OKPYIKAOIIYIO
CpeAy, OCHOBaHHAsI HAa TOM, 4TO 3arpsi3HEHHe CYMTAETCS HEITHYHBIM. B TakoM cAydae y Takoi 0bs3aH-
HOCTH HeT KOHKPETHOTO aAPeCaTa, eCAM TOABKO OKPYIKAIOI[asi CPead He BOCIPHHUMAETCS KaK CyODbeKT,
B HHTEPeCax KOTOPOTrO OHA AOAYKHA HCIIOAHATHCS. TeM He MeHee 3aKOH MOXET [IPEAYCMATPHBATD TAKYI0
00513aHHOCTb 1 HAAGAUTD COOTBETCTBYIOLME OPraHbl IOAHOMOYHSMH 10 KOHTPOAIO 32 €€ HCIIOAHEHHEM.
Ho obecrieunts ncrioaHeHue 00s3aHHOCTU U OBITb aAPECATOM OOS3aHHOCTH — PasHbIe BEIU. 3AeCh BO3-
HUKaeT ABa BOIIPOCA, HA KOTOPBIE CAOXKHO OTBETHTb €AMHOOOpa3HO. I1epBblil 3aKAIOYAETCS B TOM, KTO
MOXeT 00eCIIeYnTh HCIIOAHEH e OOSI3aHHOCTH, 2 BTOPOJ — B YbHX HHTEPECAX OCYINECTBASIETCS €€ HCIIOA-
Henue. [T0aTOMy AQKe €CAM FOCYAAPCTBO SIBASIETCS] TAKAM HHCTUTYTOM, 9TO He O3HAYAET, YTO UMEHHO B
€ero HHTepecax 00s3aHHOCTH OYAYT UCIIOAHSTHCSL.

PaccCMOTPHM CACAYIOLIHIT IPUMEp: YIUTEAS] HAU POAUTEAS O0SI3aHBI COTAACHO 3aKOHY 3a00THTHCS O
HeCOBEPIIEHHOAETHHX AeTsX. VIcrmoAHeHHe 00SI3aHHOCTH 3AeCh OCYIECTBASIETCS B HHTEPecax pebeHKa,
HO [IOCKOABKY OH CaM He MOXXET 00eCIIeYnTb ee HCIIOAHEHHe, STUM AOAXKHBI 3aHUMATbCs popuTeAn. OpHa-
KO OT 9TOr0 He M3MEHseTCS TOT $aKT, YTO OOSI3aHHOCTD aApecoBaHa pebeHKy, a He popuTeAsM. TouHo
TaK JKe U3 TOT0, YTO FOCYAAPCTBO 0beCIieunBaeT HCIIOAHEHHE 00s3aHHOCTHU He 3arpsI3HATD OKPYIKAION[YI0
Cpeay, He CA@AYeT, UTO 3Ta 0053aHHOCTh AAPECOBAHA CAMOMY IOCYAAPCTBY.

Bompoc 0 BO3MOXXHOCTH 06513aHHOCTH 6€3 appecaTa BCTpeYaeTcsl He TOABKO B IIPaBe, HO U B IIPAKTHU-
veckoit purocopuu. Tak, Kant yTBepaas, 9To 0653aHHOCTD Bceraa KOMy-To appecoBana [ 15, p. 442].
HHTepecHO, 4TO 3TOTO B3TASIAQ MOKHO IIPUAEPIKUBATHCS B Chepe MOPAAH, IIPU STOM He COTAAIIASICh C HUM
B cdepe mmpaBa: AQKe eCAM MOPAAbHAs OOSI3aHHOCTb BCETAQ UMEET AAPeCcaTa, IPABOBAsi CHCTEMA MOXKET
€ro He IIPU3HABATh I10 HHCTUTYLIMOHAABHBIM IIPUYMHAM, KOTOpbIe He MMEIOT 3HaueHUsI B Mopaan. Tax,
IPaBOBasl CHCTeMa MOYKET OTPAHHYUTh IUCAO BO3MOXKHBIX AAPECATOB, YTOOBI COKPATHUTH YHCAO CYAEOHBIX
HCKOB. B 9TOM cAyyae oHa IpU3HAET IIPUOPHUTETHBIMH TOABKO Te 00S3aHHOCTSIMHE, KOTOPbIE COOTBETCTBY-
0T UHTepeCcaM OrPAHUYEHHOTO KPyra AULL. B pe3yabTaTe MOT'yT BOSHHKHYTh IOPHANYECKUE OOS3aHHOCTH,
KOTOpBIE He AAPECOBaHbI KOHKPETHOMY AHITY, HECMOTPSI Ha TO YTO COOTBETCTBYIOIIME MOPaAbHbIE 005
3aHHOCTH €My aAPECOBAHBL

OTOT BHIBOA MOXKHO AOIOAHHTEABHO IIPOHUAAIOCTPHUPOBATH C HOMOIIBI0 AHAAM3A IPHYUH IOPHU-
AmdecKux oOs3aHHOCTel. Kak mpaBHAO, 3a KaXXAOH OOS3aHHOCTBIO CTOHMT OIIPEACACHHAsS IPUUKHA,
o6psICcHsIIOmAs ee HaAu4re. B IpOTHBHOM cAydae 06s13aHHOCTD GbIAa ObI IPOU3BOABHON, @ ¥ 3aKOHOAATEAS
OTCYTCTBOBAA ObI MOTUB AASL ee ycTaHOBAeHHUSI. CAEAOBATEABHO, BOIIPOC O TOM, AOAXKHBI AU OOSI3aHHO-
CTH [IPEAYCMATPHBATh aAPECaTa, CBOAUTCS K BOIIPOCY: TPEOYIOT A IIPHYHMHBI, A€XKAIUe B OCHOBAHUU
00s13aHHOCTH, YTOOBI OHA ObIAA AAPECOBAHA KOHKPETHOMY AHITy MAM MHCTHTYTY? Bpsia Au oTBeT Bceraa
OyAeT yTBepAUTEABHBIM. I IpHIKHEI, CIIOCOOHBIE 000CHOBATH YCTAHOBACHHUE TOM MAU HHO OOs3aHHOCTH,
HACTOABKO Pa3HOOOPA3HbI, 4TO OBIAO OBI CTPAHHO MOAAraTh, GYATO OHU BCETAQ IIPEAIIOAATAIOT HAAMYHE
appecara. Tak, rpapOCTpOUTEABHbBIE HOPMBI M [IPABUAA MOT'YT BBHICTYIIATh SCTETHIECKUMY HA€AAAMH, 6e3
IPU3HAHUS KOHKPETHOTO AUL[A AAPECATOM 3THX 00s13aHHOCTEN. VIX IPUYNHA MOKET COCTOSITH B AOCTIHIKE-
HHUY KPaCOTHI KaK TaKoBOiL. Takoe 06bsCHEHNE MOXeT MIOKa3aTbesi KOMY-TO HeAnbepaabHbiM [ 20, p. 84],
HO HEAb3sI OTPUL]ATH TOTO, YTO 3TH OOS3AHHOCTH COTAACYIOTCS C CAMHM IOHSTHEM O0S3aHHOCTH.

B03MOXHOCTb TaKHMX IOPHANYECKUX O0S3aHHOCTEH TAKKe II03BOASIET IIOHATD, II0YEMY MOTYT CyIIe-
CTBOBaTbh O6S3aHHOCTH 6€3 COOTBETCTBYIOIErO CyOheKTUBHOro mpasa [2, p. 171; 21, p. 199]. Beap
€CAM HeT appecara 00s3aHHOCTH, TO HeT U TOTO, Ybe IIPABO MOXeT ObITh HapymeHo. [ToaToMy B Takux
00513aHHOCTSIX, CyObeKTHBHOE [IPaBO, KaK [IPABUAO, OTCYTCTBYeT. TeM He MeHee [IOHSTHe OOSI3aHHOCTH He
HCKAIOYaeT BO3MOXKHOCTH, KOTAQ IOPHANYECKAs 0053aHHOCTh HUKOMY He aAPECOBaHa, HO COOTBETCTBYET
CyObeKTHBHOMY IIPaBY AMIA ee ycTaHOBHBIIEro. OCOOEHHO HATASIAHO 9TO IIPOSIBASIETCSI B 00sI3aHHOCTH
He 3arpsI3HATH OKPYIKAIOIIYIO CPEAY: OHA He aAPEeCOBAHA KOHKPETHOMY AHITY, HO IIPH 9TOM yCTaHABAHBA-
eTCsl TOCYAAPCTBOM.
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Takum 06p330M, IOpUANIECKHE 0053aHHOCTH MOI'yT CyLI€CTBOBATb KaK C appeCcaToM, TaK H 6e3
Hero. Her ocHoBanmit OrpaHUYMBATDh ITOHATHE 00513aHHOCTH TOABKO OAHHMM BapHaHTOM. Hmenno sTa
OTKPBITOCTD ITIO3BOASIET IIPU3HATD pa3Hoo6pa3He 00s13aHHOCTEI. BeAb YCTaHAaBAHBATDb AU 006513aHHOCTH
6e3 appecaTa HAM HET — 9TO HE KOHHeHTyaAbeIfI BOIIPOC, a peIIEHHE 3aKOHOAATEAS.

3.2. Vka3aHue Ha ANII0, yCTAHOBHBIIEE 0053aHHOCTD

IToMuMO AWLY, Ha KOTOPBIX BO3AOXKEHA O0SI3aHHOCTD, U AWLI, B MHTEPeCaX KOTOPBIX OHA AOAYKHA OBITH
HCIIOAHEHA, eCTb ellje F MHCTUTYT, KOTOPbIH ee ycTaHOBHUA. Kak paBrao, 970 — MapAaMeHT, IPHHIMAIOLIHiT
3aKOHBI, HAW YACTHBIE AUIIA, 3AKAIOYAIOLIE AOTOBOP. DTO MOXKET CO3AATH BIIEYATAEHME, YTO OOA3AHHOCTH
CYLIECTBYIOT AMIIDb IIOCTOABKY, IIOCKOABKY UX KTO-TO YCTaHOBHA. BO3HMKaeT BOIIpOC: SIBASIETCSI AW paKT
HCKYCCTBEHHOTO CO3AQHMS 00SI3aHHOCTH HEOOXOAUMDIM €€ IIPH3HAKOM?

[To3UTHBUCTCKHE TEOPUH KOHBEHIMOHAABHOCTH [ 18, p. 75 | Ha IIepBbIil B3TASA MOTAM GBI IOAAEPKATD
9TOT TE3UC, IIOCKOABKY OHU OTPHIIAIOT CYILIeCTBOBAHNE AEHCTBUTEABHbIX €CTECTBEHHBIX 00A3aHHOCTEN.
OAHaKO 3AeCh peub HAET He O AEHICTBHTEABHOCTH, a O CYIleCTBOBAaHHHU 00s3aHHOCTH. Bompoc cocrour
He B TOM, AEHICTBUTEABHA AU OHQ, & B TOM, [IepeCcTaAd Obl HeKasl CYIHOCTD OBITh 0OSI3aHHOCTBIO, €CAM ObI
He 6b1Aa KeM-TO co3paHa. OCHOBaHMIT CYHUTATh, YTO ITO TaK, HeT. ECAM BBIACHUTCS, YTO 06S3aHHOCTD He
6biaa cospana (a, ckaskeM, 6bira AAPOBaHa CBBINIE), HO BCe K€ BKAIOYAeT B ce6sl OTCBIAKY K AeHCTBHIO,
Cy0beKTy M HOpMAaTHBHOE TpeOOBaHUe, OHA COXPAHSET CTaTyC 00sS3aHHOCTH. AaxKe eCAM ObI OHA HIKOTAR
He ObIAQ 3aKpeIIA€HA B IO3UTUBHOM IIPaBe, HO IIOCTOSIHHO 00CY)KAQAACh, OHA IIO-TIPeXXHeMy 00AaAaAa 6bl
IPOIO3UIIUOHAABHBIM COAEPIKAHUEM: KTO-TO AOAYKEH COBEPIIUTD OIIpeAeAeHHOe AeticTBHe. C 9TOM TOUKM
3peHUs], IPeACTABAEHIE O eCTECTBEHHBIX O0S3aHHOCTSIX He BRI3bIBAET KOHIIENITYAABHBIX TPYAHOCTEM AQXKe
¢ moaunuit nosutHBU3Ma. Takue o6s3anHOCTH (ITyCTh U CTIOPHbBIE B TIAAHE ACHCTBUTEABHOCTH) KOHIIeTI-
TYaABHO BO3MOJKHBI 1 [IOTOMY ITOAAEXAT 06cyxaeHunio. Ecau 651 AAs cymecTBOBaHUS 003aHHOCTH OBIAO
HeO0OXOAUMO, YTOOBI KTO-TO ee YCTaHOBHUA, CaMO IIPEACTABACHKE O €CTECTBEHHBIX O0S3aHHOCTSIX OBIAO
651 HeMbicanMO. Ho ato He Tak. 11 HeyAMBUTEABHO, 9TO BOIIPOC O CO3AAHMY 00S3aHHOCTHU — 3TO BOIPOC
0 IIPOUCXOXKACHHUY, a He 0 CTpyKType. Haanune cybbexra, ycTaHABANBAIOIIETO 0OSI3aHHOCTD, OTHOCHTCS
K [IEPBOMY, @ IOTOMY 0€3 TPyAQ MOXHO OTBETHTD Ha BTOPOI. DTO O3HAYAET, YTO CO3AAHIE OOSI3aHHOCTH
KaKAM-AMO0 AHIIOM HAU MHCTHTYTOM He SIBASIETCSI HEOOXOAUMBIM IIPH3HAKOM O0S3aHHOCTHL.

B HEKOTOPBIX CAyYasIX BO3MOXKHOCTb CYILIIeCTBOBAHMS O0SI3aHHOCTHU 0e3 CyO'beKTa ee yCTAaHOBHBIIETO
BBITASIAUT, [I0 KpaiiHell Mepe, IIPaBAOIIOAOOHOM. PaccMoTpuM, K IIpUMepy, BOIIPOC O BceobImeit 06s3aH-
HOCTH HOAYMHSTHCS 3aKOHY. EcAn Takast 00513aHHOCTD CYILieCTBYeT, TO OHA BbITEKaeT He M3 KaKOro-Aubo
HOPMATHBHOTO aKTa, 3 U3 TAaKMX NPUYKH, KaK CIIPABEAABOCTD, yBOKEHHE, PABEHCTBO U T.A. (4] Bouo
OBI KpailHe COMHHTEABHO IPEAIIOAAraTh, YTO KAKOE-AHOO AWI[O HAM MHCTHTYT MOXET CO3AAThb TaKyIO
BCeOOIIYI0 00513aHHOCTD, IIOCKOABKY AASI 9TOTO OHH YK€ AOASKHBI OBIAU OBI OIIUPATHCS HA 3aKOH, @ 3HAYUT,
[PEAIIOAAraTh HAAUUKeE 00SI3aHHOCTH eMy OAYHMHSTHCS. Be3 Takoro mpeABapHTEABHOTO IIPU3HAHMS CaMa
BO3MOXHOCTb CO3AABATh IOPUAMYECKIE O0SI3aHHOCTH OCTAAACh ObI HEITOHSITHOR: BeAb HEITOHSITHO, II04e-
My KTO-TO BOOOIIIe AOAXEH ITOAYHHSTHCSI HOPMaM, CO3AQHHBIM APYTHMH.

Bce aTO He O3HAYaeT, YTO CYIECTBYET ACHCTBUTEAbHASI IOPHAMYECKAS OOS3aHHOCTD IIOAIHHSTHCS
3axoHy. TiaTeAbHBIIN aHAAU3 MOXKET IIPHBECTH K BBIBOAY, UTO ee HeT. OAHAKO BaKHO APYroe: KOHIIEIITYaAb-
HO Takasi 00s13aHHOCTb MOXKET CYIIECTBOBATb AdKe 6e3 cybpexTa ee co3paBirero. CAeAOBaTEABHO, HAAUYHE
Cy0'beKTa, yCTaHABAMBAIOLIETO O0SI3aHHOCTD, He SIBASETCSI HEOOXOAMMBIM IIPHU3HAKOM OOS3aHHOCTH.

3.3. CaHKIINOHHPYEMOCTD

ITocAeAHUM IPH3HAKOM IOPUAMYECKOHM OOS3aHHOCTH, 3aCAY)XUBAIOIUM BHHMAHIS, SBASETCS
cankyuonupyemoctb. Eme Kant yTBepkaas, 4ro mpaso cBszaHo ¢ mpuHy)AeHHeM |15, p. 231]. Oro
O3HAYaEeT, YTO HE MOXKET CYLIECTBOBATh IOPUANIECKOMN 00SI3aHHOCTH 6€3 BO3MOKHOCTH CAaHKIIUH B IIUPO-
KOM CMBICA€, TO €CTb 0e3 BO3MOXXHOCTH HETaTHBHOM peakiiy Ha ee HercrioaHeHne. OAHUM U3 AOBOAOB B
[IOAB3Y TaKOI! IIO3ULIMH SIBASETCSI CAEAyIOIee cOOOpaskeHre: 00SI3aHHOCTD 6e3 CAaHKIIUK — 3TO He [PaBo,
a 3aMacKUpOBaHHAs MOPaAb [ 16, p. 2], TOCKOAbKY HCTIOAHEHHE TaKO# 06513aHHOCTH TIOAHOCTDIO 3aBHCHT
OT BOAM O0S3aHHOTO AMIfA. EcAM IIpaBO AOAKHO KaK-TO BO3AEHCTBOBATH HA IIOBEACHIHE AIOAEH, TO, KaK
YTBEpPXKAQIOT HekoTopsble [ 13, p. 128], 0HO AOAKHO IpeAyCMaTpHBaTh CAHKLUIO.
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A1060IIBITHO, YTO ATOT APTyMEHT FOBOPHT He O HEBO3MOXKHOCTH CYIeCTBOBAHMS OOsI3aHHOCTeN He3
CaHKIIUH, a O TOM, YTO UMEHHO IOPUAMYECKUI XapaKTep SKoOb TpedyeT ee. OAHAKO CAaHKIIHSI He MOXKET OBITH
HeOOXOAMMOM COCTABASIOLIeH 00SI3aHHOCTH, IIOCKOABKY LIEHTPaAbHASI HAES O0S3aHHOCTH 3aKAIOYAeTCS B
TOM, 4TO HEYTO AOASKHO OBITb COBEPIIEHO, HE3ABHCUMO OT IPABOBBIX IOCACACTBHUIL €I0 HEHCIIOAHEHHSL.
MosKeT CAYYHTBCS TAK, YTO ACFICTBUE IPEAIIMCAHO, HO €r0 HEHCIIOAHEH e He IIOBAEYET 3a COOO0I HUKAKO
HeraTuBHOi peakuuu. [Ipu 9TOM Bce mpoure MpU3HAKU 06S3aHHOCTH (OTCBIAKA K AGHCTBHIO, Cy6BexTy,
HOPMaTUBHOe Tpe6oBaHue) OCTAIOTCS B cHAe. Ecan 651 HEBOSMOXKHO GBIAO $OPMYAHPOBATH OOS3aHHOCTH
0e3 CaHKIINM, TO CaMa BO3MOXKHOCTD IIPEAIIMCAHIISI OblAa OB CYLIeCTBEHHO OrpaHudeHa. B gacTHOCTH, B
YCAOBHSIX, KOTA2 CAaHKIIHH HEBO3MOXKHO PeaAH30BaTh GUsHIecky (HarmpuMep, Ha CMEPTHOM OApe), 06si-
3aHHOCTEM [IPOCTO He MOTAO ObI 6b1Th. HO MMEHHO B TaKMX OOCTOSTEABCTBAX OCOOEHHO HEOOXOAHUMBDI
TaKue 00sI3aHHOCTH KaK He yOUBaTh AU He OCKOPOASTD.

OTOT apryMeHT CIIPaBEAAUB He TOABKO B OTHOIIEHHM OOs3aHHOCTEil BOOOIIe, HO M B OTHOIIEHHH
IOPUAMYECKHX 0bs13aHHOCTeH, B yacTHOCTH. CaM 110 cebe PpakT HEBO3MOXKHOCTHU MPHMEHEHHUS CAaHKIIUN
He AOAXEH O3HAYaTh, YTO 00A3aHHOCTH HcUe3aeT. HanpoTus, IMEHHO B TeX CUTYaLHsIX, KOrAQ HEBO3MOX-
HO OIEPEeThCSI HU HA YTO, KPOME CaMOM OOSI3aHHOCTH, HAEsl TOTO, YTO HEYTO AOASKHO OBITb COBEPIIEHO,
npuobperaer ocoboe 3HadeHue. Pasymeercs, MOryT ObITh PasyMHbIe IPHYMHbI HE YCTAHABAMBATD IOPHU-
AMYecKie 00s13aHHOCTH 03 CaHKIINIT — OHHU, B OTAUYHE OT MOPAABHBIX, SIKOOBI He OKa3bIBAIOT PEAABHOTO
BO3AENCTBIS Ha oBepAeHHe. OAHAKO 9TO He 60Aee YeM IPAKTHIECKOe COOOpasKeHHe, KOTOPOe 3aBUCHT, B
TOM YHCA€, OT TOTO, MOTYT AM AFOAU OBIT MOTUBHPOBAHBI CAMUM (AKTOM HAAMYHS Y HUX FOPUAUIECKON
obssannocTH. ITo KpaiiHeit Mepe, HeAb3sI ICKAIOUHTb d priori, 4TO HEKOTOPbIE CYOBEKTHI MOTYT BOCIIPH-
HUMaTh $aKT [IPABOBOTO IPEANMCAHUS KAK yXKe AOCTATOYHBIN MOTHB AASL AeHcTBUSL. CAeAOBaTEABHO,
00s13aHHOCTHU 0€3 CAaHKIIMIT BCE JKe MOI'YT UMeTh [PAKTHYeCKOe 3HAYeHUE. 3AKOHOAATEAD MOXKET YCTaHO-
BUTb TAKYIO OOSI3aHHOCTb AQXKE B YHCTO CHMBOAMYECKHUX I€ASIX, HECMOTPSI Ha OTCYTCTBHE BO3MOXHOCTH
HaKas3aTh 32 ee HewcCroAHeHue. TakuM 06pa3soM, BOSMOXHOCTb CAHKI[MU He SIBASIETCSI HEOOXOAMMBIM
IPU3HAKOM IOPHAUIECKON O0S3aHHOCTH.

Aasxxe ecart 6bI MBI IIPH3HAAM, YTO BCE IOPHAUYECKIE OOSI3aHHOCTH Ha IIPAKTHKe CAHKI[MOHHPYIOTCS,
3TO He CACAAAO OBl CAHKIIMOHUPYEMOCTD CYLIHOCTHBIM IPU3HAKOM, TO €CTb CBOMICTBOM, GAArOAAps KOTO-
POMY HeuTO SIBASIETCSI 06SI3aHHOCTDIO. BeAb HOpMaTUBHOE TpeOGOBAHUE He 3aBUCHT OT HAAUYUSI CAHKIIUH.
B 06meM, He BCAKHIL HeOOXOAMMBDLI1 IIPU3HAK SIBASIETCS CYIIHOCTHBIM [ S, p. 4]. IToHsATHE MOXeT ompepe-
ASITBCSL 4epe3 HeOOABIIOe YHCAO IIPU3HAKOB, TP HAAMYMH KOTOPBIX BO3HUKAET Ta AU HHASI CYIIHOCTD, B
TO BpeMsI KaK AOTIOAHHUTEABHbIE IPU3HAKK MOT'YT HeM30€XKHO MOSIBUTHCSI II0CAe OCHOBHBIX. Ecan aT0 Tak,
CYILeCTBYeT TaKOM IIPH3HAK, KOTOPbII, HECMOTPSI Ha CBOI0 HEOOXOAUMOCTb, He SIBASIETCSI CYIHOCTHbIM,
IIOCKOABKY OH He OTHOCHTCS K YHCAY OIIPEAEASIOLIHIX.

B TaKoM cAydae, MOXXHO YTBEPXKAQT, YTO BCSIKAsI OPUAMYECKAS] OOSI3AHHOCTD CO3AQETCSI YEAOBEKOM,
M 9TO HEOOXOAMMBIM YCAOBHEM ITOTO SIBASIETCS TO, YTO CO3AABIIME ee AHIfa ObiAu poxkaeHbl. Ho camo mo
cebe pOKAEHHE ITHX AHI] He SIBASIETCSI CYIJHOCTHDIM IIPHU3HAKOM O0SI3aHHOCTH, IIOCKOABKY OHO He BXOAHUT
B 3HAYEHHe ITOTO MOHSATHUS U He COOTHOCHTCS ¢ HUM. OOSI3aHHOCTD He CTAHOBHTCSI TAKOBO, TOTOMY YTO
e YCTAHOBUAM JKHBbIe AIOAM. TOYHO TaK )Ke CAHKIIMOHUPYEMOCTD He AeAaeT 00SI3aHHOCTD 00s3aHHOCTBIO,
a MOxeT 6bITh AMIIb ee cAeacTBHeM. CAeAOBaTEABHO, BOBMOKHOCTb CAHKIJUOHUPOBAHHS HE BXOAHUT B
IOHSITHE OOSI3aHHOCTH, AQXKE €CAU OHA YaCTO C HUM CBSI3aHA. MBI A€TKO MOXKEM IIOMBICAUTD 00s13aHHOCTH
0e3 CaHKIUM, HO He MOXeM IIPEACTABHTb OOSI3aHHOCTH 6e3 OTCHIAKM K AGHCTBHIO HAU CyOBeKTy. DTO
IIOKA3BIBAET, YTO B OTAMYME OT ACHCTBHS U Cy0'beKTa, CAHKIMOHUPYEMOCTD He IPUHAAAEKHT K OIIPEACAS-
IOIIMM ITPH3HAKAM O0S3aHHOCTH.

4. 3akAroueHue

Ecau mpuBeAeHHBIA Bblllle aHAAM3 BEPEH, TO AASL TOIO, YTOOBI HOpMA COAEP)KaAa OOS3aHHOCTD,
Tpebyercs coBceM HeMHOro. O6s3aHHOCTD CYILIIECTBYET TOTAQ, KOTAQ €CTh OTCHIAKA K AHCTBHIO, OTChIAKA
K CyOBeKTy U HOpMAaTHBHOe TpeOOBaHHUe, apApecylolee 3TOMy CyODBeKTy HeOOXOAUMOCTb COBEpIIUTbH
AQHHOE AeHICTBHe. DTU TPH dAeMeHTa U COCTABASIIOT CYThb 00513aHHOCTH. C MX TOMOIIIBIO MOXHO OTAUYHTD
00513aHHOCTH OT IIPOCTHIX OMUCAHUM PAKTHIECKOTO IIOAOKEHHUS ACA, A TAKOKe OTAMYMTD UX OT CUTYaIUi
BbIHYXAeHHOCTH. DU3HdecKas cuAa MAM Yrposa ee IpUMEHEHHs MOTYT COIPOBOXAATD OOS3aHHOCTD U
TEM CaMbIM CO3AABAaTh CHTYAL[HIO BBIHY>KAeHHOCTH. HO OHM He SIBASIFOTCS. HEOOXOAMMBIMU dA€MEHTaMH
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006513aHHOCTH, TOCKOABKY IIPaBO MOXKET OrPAHMYUTHCS AHIID HOPMATUBHBIM IIPEAIICAaHUEM, He IIPeAyC-
MaTpUBasi CAHKI[UH AASL €T0 O0ecIIedeHusL.

IToao6HOE MHHMMAAVCTCKOE IIOHUMaHHUe O0S3aHHOCTH UMeET TO IPEUMYIIeCTBO, YTO OHO OXBATHIBAET
60AbIIOE Pa3HOO6pa3Ke CYLIECTBYIOIKX U HCTOPUIECKUX GOPM IOPUAMYECKHX OOSI3aHHOCTEN U ACAAET HX
comocraBuMbiMU. OHa ITO3BOASIET 3aAATh BOXKHbIE BOIIPOCHL: IOYEMY B OAHHX CAy4YasiX OOSI3aHHOCTD appe-
COBaHA KOHKPETHOMY AMI[Y; @ B APYTHX — HeT? IIOYeMY B OAHHIX CAYYasX OHA OCHOBBIBAETCS HA PelIeHIN
Cy0'beKTa, yCTAHOBHBILETO O0s3aHHOCTD, 2 B ADYTHX — BO3HUKAET HE3aBICUMO OT YbeH-AN00 BOAU? U T.A.

Ho, mo>xxaAy’t, rAaBHOE AOCTOMHCTBO TAKOM XapaKTEPHUCTHUKHU B TOM, YTO OHA IPOSICHSIET, YTO 00sI3aH-
HOCTH — 9TO He MaTepHaAbHbIE 1 He HeMAaTepHAAbHBIE BEIH, & OHTOAOTUYECKH HACAABHbIE TOAOXKEHIIS
AeA. VIMeTp 06513aHHOCTD eCTb He YTO HHOE, KaK ObITh 00s13aHHBIM. OTCIOAA CAEAYET, YTO AIOObIE AHAAOTUH
MEKAY IOPHAUMECKMMU O6S3aHHOCTAME U QU3UIECKUMH 06bekTaMH (KaK 3TO YacTO CAyYaeTcsi, Harpu-
Mep, B AUCKYCCHSIX O <PUOGPETeHNH>» UAH « YHUYTOKEHUU > 06S3aHHOCTH) AOAKHBI AM60 H3berarbcs,
AU6O TPAKTOBATHCSI AMIID KAK METadOPHL.

Aopenn Karep, KyKbIK AOKTOpBI, prrocodpusa AokTopnl, bpemen yHHBepcHTeTiHIH KYKbIK
daxyabrerinig mpodeccopsr (Bpemen, Tepmanns): KyKpIKTHIK MiHAGTTI MHHHMAAMCTIK TYCiHY
TYpPaABI.

Maxkaaapa KYKBIKTBIK MiHAETTiH MUHUMAAHCTIK YFBIMBI YCBIHBIAAABL. DYA YFBIM AMHIBHCTHKAABIK,
HeMece AOTMAaTHUKAABIK TICiAAepre eMec, aMbebar Herispepre CyfieHeTiH paljiOHAAABL pEKOHCTPYKIHAFA
HeTispeAreH. ABTOp KYKbIKTHIK MIHAGTTIH YII Ka>KeTTi 6eATiciH allKbIHAAMABI: dpeKeTKe CiATeMe, MiHAETTi
TYAFaHBl KOPCETY >X9HEe HOPMATHUBTIK TaAAINTBIH 60Ayb1. ATaaran 6eAriAep MiHAeTTEpAL QakTirep
CHIIATTaMaCBIHAH JK9He MOMKOYpAeY JKaFAaiiAapbIHAH aXBIPATYFa MyMKIHAIK Oepeai. Makasapa coHAQi-ak,
aApecaTThig 60Ayb1, MIHAETTI Cy6’bEKTiHiH MIHAETTI 6eAriAeyi HeMece CAaHKIUA KOAAAHY MYMKIHAII' CUSIKTBI
CUIIATTaPABIH MiHAET YIIiH 5KHi Ke3AeCeTiH, 6ipa1< KKeTTi eMec eKeHiH aBTOp Herisaefal. MyHaa# Tacia
KYKBIKTBIK KYOBIABICTAPABIH KeH asiChIH KaMTYFa XX9He apThIK MeTaQpU3HKAABIK AAFBIIAPTTAPAAH APBIAYFa
MYMKIiHAIK 6epeAi. MinpeTTep OHTOAOTHSABIK TYPFBIAQH MACAAABIK MOHAEP PeTiHAe TYCiHAipiAeal sxoHe
OAapABI QUBUKAABIK, obbekTiAepre TeHeyTe 6OAMAMABL.

Tytiindi co3dep: KyKbikmolk MiHOEN, OHMOAOZUSABIK UOEAAOBIALLK, HOPMAMUBINIK MaAan, miHOemmi myAad,
apexem, CAHKYUSAGHY MymKindiei, mabuau mindemmep, NOUMUBIMIK KYKbIK, MYHCbIPLIMOAMALLIK MAAOY.

Lorenz Kaehler, PhD in Law, PhD in Philosophy, Professor, Law Faculty, University of Bremen
(Bremen, Germany): Towards a Minimal Concept of Legal Obligation.

The article presents a minimalist concept of legal obligation based not on linguistic or dogmatic anal-
ysis but on a reason-based reconstruction rooted in generally applicable grounds. The author identifies
three necessary features of a legal obligation: reference to an action, reference to an obligated person, and
the presence of a normative requirement. These features distinguish obligations from factual descriptions
and situations of coercion. The article argues that common features such as the presence of an obligee,
the existence of an obligating person, or the availability of sanctions are not necessary. This conceptual
economy allows for a broader and more inclusive understanding of obligations across different legal
systems. Obligations are presented as ontologically ideal entities, irreducible to physical objects.

Keywords: legal obligation, ontological ideality, normative requirement, obligated person, action, sanction-
ability, natural obligations, positive law, conceptual analysis.
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Apburpax — Oya Aaysapabl LremryaiH 6asama mporeci, oa aperte Amepuka Kypama IlltarTapsiaa
TapanTap apachIHAAFbl AQYAQpABL LIENIy VIIH KOAAAQHBIAAABL, aA 0Oi3pe KobiHe 9KOHOMHKAABIK icTep
6OMbIHIIA KOAAAHBIAAADL Bya nponecc cor ycin xyprisyre 6asaMma peTiHAe ITakiAAAAHBIAAABL XKOHE JALTTE
ASCTYPAI COT iCiH KYPri3yre KaparaHAa XbIAAAMbIPAK, aP3AHBIPAK )KIHE HKEMAL.

3epmmey noni: 6ya seprreyae Kasaxcran men AKIII-rarsl TopeAik mmpoljecke Taapay >KacaAaAbL
Tepeaix — Oya pay-AaMafipaFbl TapanTap MiHAETTI IIeIniM KaObIAAQY YIIIH ©3 iCTepiH Tepelli Aell aTaAaTH
yurismi Tapamnka 6epyre keaicerin nponecc. Topeii, oAeTTe, Aay TaKbIPHIOBIHAQ CAPAIIIBI OOABIIT TabObI-
AQABI XXOHe OHBI TapanTap TaHAAHABL Tepeaik mpoljecc TapanTap apachIHAAFbI KeAiCIMMEH peTTeAeai, oA
TOPeAiK 6aprCbIHAa YCTaHyFa THICTi €pexKeAep MeH PaciMaepAi 6eATiAeHAlL

3epmmey maxcamopt: 0Cbl MaKaAaHBIH MakcaTsl AMepuka Kypama Iltarrapraaars: xoHe KasakcTan
Pecrry6AMKacCBIHAQFBI TOPEAIK POLIECTI, OHBIH IIIHAE aPTHIKIIBIABIKTAPbI MEH KEMIIAIKTEpIiH 3epAeAey.

Tyiiindi cesdep: KyKviKmulk wapmmap, com npeyedenmmepi, mapanmapovly A6MOHOMUSCHI, MOPeAK
maxcipube, mepeutirep, 0ALAMA UEULIM, KYKBIKINbIK POPMANUIM, EPKIH WUAPM, KYKbIKMbIK MPAHCNAGHMAYUS,
com maxcipubeci.

Kipicne

byrinri Tagpa Tepeaik TapanTapra ASCTYPAi COT IIpoIjecTepiHeH ThIC AAYAAPABI HIEIIYAIH HKeMAL XKoHe
THIMAIL 9AICIH YCBIHA OTHIPHIII, 6YI<iA €AAE AAYAAPADI IIEIIYAIH K€H TapaAFaH 6aAaMa MexaHU3MiHe alfHAABIIT
otbip. bya makaaapa AKIII nen KazaxcTaHAQFBI TOpeAiK MPOIECTiH AAMybI 3epTTeAII, THIiCTi XyiieaepAi
KAABIIITACTBIPFaH HETi3Ti TEOPUAAAP MEH dAICTEP KAPACTBIPBIAAABL

Ocsrran opait, AKIII-Ta aAa, KasakcraHpa A2 apOUTPasKABL AAMBITYFAa KOAAQHBIAQTBIH T€OPUSIAAPABIH
Oipi-KYKbIKTBIK TPAHCIIAQHTALIVS TEOPHSICHL. BYA TeOPHSI KYKBIKTBIK XXYHeAep MafAd OOAATHIH KaKeTTiAIK-
TepAl KAHAFAaTTaHABIPY YIIIH 0aCKa FOPUCAUKIMSIAAPAAH YFBIMAAPADL, IIPHHIJUIITEP MEH POLIEAYPAAAPADI
aAaABI JkoHe beliMAelial Aell 60AXKaADL Tepeaik XarAalibIHAQ €Ki €A Ae XAABIKAPAABIK MOAEAbAED MeH
03BIK TOKIpHOeAepre XYTiHiII, OAApAbI ilIKi IeHbepiHe eHri3AlL

AKIII en KazaxcraHaa TOpeAiKTIiH AAMYbI KellleHA] 3aHHAMAHbIH KaObIAAQHYbIMeH Koapay Tarrrbl. AKTIT-ra
1928 sxpiarpr PepepasAbIK Topeaik 3aHbI (FAA) TOPEAIK KeAICIMAEP MEH TOPEAIK IIeNIIMAEPAIH OPBIHAAAYBIHA
KyKbIKTBIK Herisaeaeal. Coa cusirsl, Kazakcraraa 2004 sxsiabt Topeaik Typaabt 3ay KaObIAAAHABL.

Nucruryrmonaapsix VIHGpakyphIAbIM: CeHIMAL HHCTUTYLIOHAAABIK 023aHbI KYPY €Ki eAAe A€ apOHTPasKADL
AAMBITYAQ MaHBI3ABI POA aTKAPABL AMepHKa KypaMa INTATTapbIHAQ AMEPHKAHADBIK apOUTPaK KaybIMAACTBIFbI
(AAA) xome XaABIKAPAABIK AAYAAPABI LIENTYy OPTAABIFBI (ICDC) cusxrst MHCTUTYTTap OKIMIMAIK KOAAAY
Kepcerily, apburpax epesxxeaepin azipaeai. Coa cuskrsy, Kasaxcraraa Topeaik TaAKpIAayAapAbl iATepireTy sKaHe
SKIMITIIAEHAIPY YIIIiH XaAbIKAPAABIK, TOPEAIK OPTAABIK, (XTO) cusrot MeKeMeAep KYPhIAADL

© H.X. Kaasimesa, )K.C. Canap6exosa, 2025
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AKHI men KasakcTaH TepeaikTe TapanTapAblH aBTOHOMUSICBI KAFMAATBIH MOHBIHAAHABL Tapamrap
AQyAApABI IIENTy JAICI peTiHAe TOPEAIK TypaAbl €PKiH yaFAaAaca aAaAbl XKoHe iC JKYPIidy epexeAepiH,
TepelliAep MeH peTTeylli KYKbIKTapABl TAHAAYABI alKbIHAAM aAaAbL. ByA MkemaiAik Tapanrapra Tepeaik
IIPOLIECTi OAAPABIH, HAKTHI KaXKeTTiAikTepiHe 6eﬁiMAeyre, OHBIH, THIMAIAIrL MeH 6eﬁiMAeAyiH apTTHIpYFa
MYMKIHAIK 6epeal.

Tepeaik memiMpepal TaHy )KoHe OPBIHAAY TOPEAiK MPOLIeCTiH THIMALAIri yiuin eTe MaHbI3ABL AKIII-Ta
FAA imki 5koHe XaABIKAPAABIK, TOPEAiK IIelTiMAepAl OPBIHAAY YIIiH ceHiMAL Heri3 ycprHaABL CoA CHSAKTBI,
KazakcTan mereapik Topeaik memiMaepAi TaHYABI SkoHe OPBIHAAYABI KaMTaMachl3 eTeTiH Hbm-PIopK
KOHBEHIUSCHIHBIH KATHICYLIbICHI 6OABII TaOBIAAABL Bya TerixTep Topeaik memimaepre AereH ceHiMAIAIKTI
apTTBIPAABI XKOHE OAAPABIH OPbIHAAAYBIHA BIKIIAA €TeAl.

ConapablH 6ipi: MaMaHAQHABIPBIAFAH CAPAIITAMAHBI AAMBITY: TOPeAiK KypAeAl AayAapabl THIMAL
HIeNly YIUIiH apHanbl 6iAiMAL KaXKeT eTeal. AMepuKa KypaMa IITaTTapbIHAA A3, KasakcTaHaa A2 MaMaHpQH-
ABIPBIATAH TOPEeAIK TaXipube MeH Topellirepal AAMBITY oTe MaHbI3AbL Kacibu yiibIMAap, akapeMISIABIK
HHCTHTYTTap MeH OKy GaFAapAaMaAaphl CapaliTAMAABIK, OIAIMAL AAMBITYAQ XKOHe apOUTPaK CAAACBIHAAFDI
Kocibn CTAaHAAPTTAPADI IATEPIACTYAE MAHBI3ABI POA ATKAPABL

AKIII men KasakcTaHAQFBI TOPEAIKTIH AAMYBIHA OAAPADBIH dAeMAIK 9KOHOMUKAFa HHTET PAIIHSCH 9Cep
eTTi. XaABIKapaAbIK CayAd MeH HHBECTHIIUSAAPADBIH ©CYi AQyAAPADI IIENIYAIH THIMAL TeTikTepiHe cypaHbI-
CTBIH apTybIHa 9KeAAl. Exi ea ae aP6I/ITpa>KAbI KOMMEPLIMSIABIK AQYAAPADI IIEIIYAIH CEHIMAIL JXoHe THIMAL
KYPAABI peTiHAe iATepiAeTy apKbIABI KOAAMABI MHBECTHIIMSAABIK aXyaA KYPYFa YMTBIAABL

Ap6HTpa>K-AMepm<a Kypma IITaTTaphIHAAFDI iCKEPAIK >KoHE KOMMEPLIUSIABIK AAYAAPABI IIENIYAiH
KeH TapaAraH aaici. Bya acipece Mepairepaep MeH KOcaAKbl MepairepAep apachlHAAFBI AAYAAPABI LIEITy
YILIH 5KHi KOAAQHBIAQTBIH KYPBIABIC HHAYCTPHSCBIHAQ TaHBIMAA. TOPEAiK COHBIMEH KaTap OaraAbl Kara3Aap
CaAACBIHAAFBI AQyAQPABL, TYTBIHYLIBIABIK AQyAQPABL, €HOEK AQYAApBIH XKOHE KICIIIOPBIHAAP apacBIHAAFBI
AQYAQPADI Iy YIIiH KOAAAHBIAAABIL [1,2176.].

AP6I/ITpa>K HPOLeCiHIH ApPTHIKUIBIABIKTAPBIHBIH OIpi — OA 9A€TTE ASCTYPAI COT IIpOLieciHe KaparaHAd
Tesipek xypeai. Cebebi, mponecc apeTTe COT iCiH Xyprisyre KaparaHAa pOPMAAbABL eMeC JKOHe OHBI
OpBIHAQY YIIH HPOIEAypPaABIK KasamMaap a3. COHBIMEH Karap, TapanTap IpoLecTi bakblaayra Kebipex
MYMKiHAIKTepre ue, ofiTKeHi 0AAp KOAAQHBIAATBHIH epeskeAep MeH IPOIleAypaAap TYpPaAbl KeAice aAaabl.
Bya Tapanrapra apOUTPasKABIK IIPOLIECTI OAAPABIH HaKTBI KaKeTTiAiKTepiHe OefliMpeyre MyMKiHAIK
Oepeai, OYA AQyABI Te3ipexk IIelryre 9KeAyi MyMKiH.

Ap6urpax mporjeciHiy Tars Oip apTHIKIIBIABIEBI-OYA ASCTYPAI COT IIpoLIeciHe KaparaHAA ap3aHbIPAK.
Bya mporjecc apeTTe KbICKa skoHe IPOIIECCYaAABIK dpeKeTTePAIH a3 60Ay}>IMeH tycinpipiaeai. CoHbIMeH
KaTap, Tapamrap apOUTPaK MIBIFBIHAAPHI TYPAABL KeAice aAaABL, OYA IIBIFBIHAAPABI A3aNTyFa KOMEKTeCeAL
AKBIPBIHAQ, IPOLIECC JAETTE AICTYPAIL COT IpoLjecTepiHe KaparaHAa $OPMAABABL eMeC — OYA COT IIbIFBIH-
AAPBIH a3aMTyFa KOMEKTECEeAL

Tepeaix npouecTiy keitbip kemimiaikrepi 6ap. Herisri kemuriaiktepais Oipi-Tepemitiy mermrimi Tymn-
KiAIKTi JKoHe MiHAETTI, SIFHU IIAFbIMAQHYFa KYKBIFbI k0K, Erep Tapanrtap Tepeminis menriMiMeH keaicriece
HeMece Tepemi Kare ibepce, Oya mpoOaemassr 60aypl MyMKiH. COHBIMEH KaTap, apOuTpaxk mporueci
KoOiHece KYIIUsI 6OABIIT TaOBIAAABL, OYA IPOIIECC ITeH LIEIIM TYPaAbI AKIIAPATTHI TAOYABI KHBIHAATAADL.

Awmepuka Kypama IItarTapsiaa apburpax nponeci — OyA Tapanrap apachbIHAAFBI AQYAAPABL COTKA
XKYTiH6eil Menry YImiH KOAAQHBIAATHIH AQYAAPABI memryail 6asama Typi (ADR). Bya mpouecc 1925 sxbiabt
apOUTPAKABI AAYAAPABI LIEITY KYPAABI PETiHAE [TAfiAQAAHYABI XKEHIAAETY MaKCaThIHAA KabbiaparraH Qepe-
paaabt apbutpax 3anpiver (FAA) perTeaepi.

AKIII-Tarst ap6HTpa>K IIPOLIECIHIH HETi3ri epeKIleAiKTepiHiH 6ipi — OHBIH €PiKTi CUIATHL Tapar[Tap
©3 AQyAApbIH TOPEAIKTiH KapaybiHa bepyre jkasbamra Hemece aybi3ina Keaicyre tuic. Topeaik Typaast
KeAiCiMre KOA XKeTKi3reHHeH KeMiH TapanTap KeAiciMae HeMece TOpeAiK YMbIMMEH KeAiCIATeH epexxeAepae
KepceTiAreH paciMaepAl yeTanyra Tuic [2].

AKIII-tars apOUTpaxk MpOLECIHIH Tarpl Oip epeKIiIeAiri — OHBIH KYIMSABIABIFBL JKypTHIBIABIK
YIIH amsIK jkoHe OYKapaAbIK aklapaT KYPaAAQpBIHAQ JKAPHSAAHYbl MYMKIH COT IpOLieCTepiHeH afbIp-
MAIIIBIABIFBI, TOPEAIK iC XYPri3y dpeTTe KyIust 60ABII TabbiaaAbL TapanTap TaAKBIAAYABIH KYIIHSIABIABIEBIH
cakTayra xoHe TopeAik TypaAbI aKIIapaTThl TAAKBIAAYAQH THIC XKAPHS eTIIeyTe MiHACTTEHEAL.
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Topeaik coTka KaparaHAa HKeMA] IIpoLiecc O0AbI TabbiAaAbL Taparrrap TepeAik OTKI3IACTIH OPbIHABL, TOpeliHi
HeMece [AfAAAQHBIAATIH TOPeLAep TOOBIH KIHe TAAKBIAAY TIATH KOCa AAFAHAQ, OAAP YCTAHATBIH PICIMAEP MeH epe-
JKeAEP TYPaAbI yaFAAAACa AAAABL ByA MKeMAJAIK TaparTTapra IIpoLiecTi ©3AepiHiH HAKThI KAXKeTTiAIKTepiHe OeitiMpeyre
KSHE AQY TAKBIPHIOBI OOFBIHINA CaparTTaMaAbIK, OiAiMi 6ap TepeIiHi TAHAQYFa MyMKIHAIK Oepeai.

Counnimen karap, AKIII-Tarbr Topeaik coT iciH Kyprisyre Kaparanaa popmasbabl eMec. Tapanrap aasea-
AEYAIH KaTaH epesKeAepiH YCTaHyFa MiHAETTI eMeC, aA TOPElll AJAEAAEMEAEPAIH PYKCAT eTiAyiH aHBIKTayAd
YAKeH epkiHAiKke He. ByA mporrecTi coTKa JXYTiHyAeH repi Tesipek skoHe ap3aHbIpaK eTyi MyMKiH.

Anaiipa, TOPEAIKTIH BIKTHMAA KeMIIiAiKTepiHiH 6ipi — TOpeINiHiH IIeIliMi JAeTTe TYIKIAIKTI XoHe
MIiHAETTI 6OABII TaObIAAABL OAETTE, aAAAKTHIK HeMece chibariaac JKEMKOPABIK CHSAKTBI ©T€ IIEKTEYAl
JKaFAQMAAPABI KOCIIAFaHAQ, MIeNTiMre MIaFBIMAAHY KYKbBIFBI XKOK. MYHAQI TYIKIAIKT] AQyABIH MOH-)KalbIHA
GaiiAQHBICTDI AP THIKIIBIABIK Ta, KEMIIiAIK Te 60AybI MyMKiH [3].

Marepnaapap MeH apicTep

AKIII-Tarsr apOUTpask CAaAACBIHAA FHIABIMU eHOEeKTep, KYKBIKTHIK IIAPTTap, COT MpeljeAeHTTepi MeH
FBIABIMH MAKAAAQAQPABI KAMTHTBIH KOIITereH dpeOueTTep skuHakrasrad. Bya aaebuer AKIII-rarsr apbu-
TPaK KYKbIFBI MeH TIKipubeciHiH apTypai acmekrisepin kapacrsipapbl. Mine, AKIII-rarsr apburpax
opeOMeTiHAE KAMTBIAFAH KeHOip Herisri >KYMBICTapAQ KapacTbIpbIAFaH; Mbicaara, lapu B. BopHHbIH
«ApOHUTpaX KYKBIFBI»: OYA XKaH-KAKTBI TPAKTATTA ilIKi XKOHE XAABIKAPAABIK APOUTPAXKABI KAMTUTBHIH
TOpeAik 3aHAAp MeH TaxXipubeaepai TepeH Taaaay 6ap [4].

«/Aayaapapr 6asama merry KykpiEsr> Kappur Aok. Merkas — Mupoy sxoHe T. 6. Bya oKy Kypaabr apOuTpax,
MEAMALTHS )KOHE KEAICCO3ACPAL KOCA AAFAHAR, AAYAAPABI IIEIIYAIH 6arama dAiCTepiHe KAH-KAKTHI IIOAY >Kaca171Ab1[5].

AKIII-Tarsr apOUTPaKABIK, IPOLIECTIH MaTepPHAAAAPHL MEH KOPBITHIHABIAQPBIH KeAeCiAell KOPBIThIH-
ABIAQYFa OOAAABL:

Tuimdirix: apOUTPaKFa ASCTYPAL COT iCiH JXYpri3yAeH Iepi OHbIH THIMAIAIIL MEH AQYAApABL JKeAeA
memryre 6achIMABIK Oepiaepi. Bya mpornecc Tapanrapra Tepemrisepal e3aepi TaHaayFa, epexeAep MeH
IIPOLIEAYPAAAPADBI AHBIKTayFa XKIHE MIAMAAAH THIC COT icTepiMeH 6aifAQHBICTHI BIKTUMAA KipipicTepai 60A-
ABIpMayFa MYMKIHAIK Oepeai.

Kynusavivix: ApOUTPask KYITHSIABIABIK AEHTEHiH YChIHAADBL, OYA KYIIHS aKIapaTThl XKYPTIIBABIKTAH
KYIIHS CaKTaFbICh! KeAeTiH Tapamrap yurin TuiMal 60AysI MyMKiH. COT IpoliecTepiHeH afbIPMAIIbIABIFBI,
TOPEAIK TPIHAAYAAP MEH IIEIIIMAEP IAETTE KOIIIIAIKKE Kapysl eTiAMEHRAL

Hiemdinix sncame nexe Ko3kapac: ApOUTpax TapamTapra IPOLECTi ©3AePiHiH HAKThI KOXKeTTiAIKTepi
MeH KaAayAapblHa CIMKeC KeATipyre MyMKiHAIK 6epeai. Oaappa Ady TakpIpsiObl OoiibiHmma 6iaimi 6ap
TOPeIIAePAl TAHAQY, KOAAQHDBICTAFbl 3aHHAMAHBI TAHAQY JKOHE OAAP YCTAHATBIH iC XKYPTi3y epexeAepiH
AHPBIKTAy MYMKIHAIri 6ap.

ITlexmeyai com bakbiraybt: apOUTPAKADBIH HETi3ri acmeKTiAepiHiH 6ipi-apOUTPaXKABIK MIelTiMAep LIeK-
TeyAl COTTHIK KaiiTa Kapayra sxaTaabl. CoTTap, oAeTTe, Topelriaep KabbIAAAFAH HIeltiMaepre 6acBIMABIK,
Oepeai sKoHe aAASIKTBLIK HeMece 3aHChI3 IpeKeTTep CHIKTBI AJACAAL cebenTepal KOCIIaFaHAQ, IemiMAEPAIH
KYIIIiH )KOIOFa KYABIKCBI3.

Iewimdepdi opvinday: AKIII-Tarsr apOUTPpaKABIK LIemiMAep, speTTe, Deaepaspb ApOUTPaK TypaAbl
3anra catikec OpbIHAAAAADL TapamTap TepeAik memiMAl OPBIHAAY TYPaABL COT OYHAPBIFBIH TAAQII €TE AAAABL,
OYA OHbI 3aHABI TYPAE MIHAETTI eTeal JkoHe sKeHiAreH TapaInka KaTbICTBI MOXOYPAEI OPbIHAAYFA KATAABL

Con ane macererep: OHBIH apPTHIKUIBIABIKTapBIHA KAPAMAaCTaH, TOPEAiK IIPOIecC CBIH MeH KHBIH-
AbIKTapra Tam 6oaaabl. Keitbipeyaep apOuTpark ASCTYPAI COT mporjecTepiHe KaparaHAQ asbIPakK, alIbIK
60Ayb1 MYMKIiH >XoHe JXeKe TYAFAAAPABIH KYKBIKTaphIH MIEKTeyi MYMKIiH, acipece MiHAETTI ap6HTpa)KAbIK
€CKepTyAEp >XHUi Ke3ACCETIH TYThIHYIBIABIK XXJIHE eHbex AayAaapbiHAQ. Tepemriaepai TaHAQY Ke3iHAE BIKTH-
MaA Gip>KaKTBIABIK XKOHE LIAFPIMAAHY MYMKIHAIMIHIH, 60AMAyBI TYpaAbl aAQHAAYIIBIABIK Gap.

Aambin keae xxarkal cot npakrukackr: AKIII JKoraprer Corbl Qepepaspblk Topeaik 3aHbIH TYCIH-
Aipy apxpiabl Tepeaik 3aHHaMaHbI KAABIITACTHIPYAQ MaHBIABL poA aTKapAbl. CoT Tepeaik keaiciMpepai
MaXKOYpAEIl OpBIHAQY MYMKIHAITIH TYCIHAIpETIH, TONTBIK TaAaITapAAH 6ac TapTYABL KOAAQNTBIH JKOHe
TOPEeAiK MIEMIMAEPAL COT apKbIABI KAliTa Kapay KOAEMiH aHbIKTaUTHIH KayAbIAAD IIBIFAPABL

AKIII-Tarsr apOUTPasKABIK IPOLIECTIH TAPHXDI €AAIH AAFAIIKBI KYHAEPIHEH 6acTay aAaAbI JKIHE YaKbIT
oTe KeAe AAMBIABL ToMeHAe OHBIH TAPUXHU AAMYbIHA IIOAY OepiAreH:
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OTapumBIAABIK AJYipi: OTApIIBIAABIK AJYipAe apOUTpax KobiHece arbIAIIBIH >KAANBI 3aHbl HeTi3
60AFaH KoAoOHMSAAAPAAFBI AQYAAPABI IIEITy YIIiH maipAaAaHbIAABL OChI Ke3eHAe Tepemrirepai MyaAeai
TapanTap TAaFAUbIHAAABI )KOHE OAAPABIH HIEIIIMAEPI MIHAETTI )XOHE OPBIHAAAYHI KEPEK 6OAABL

Koncrurynusasik Adyipaeri Ap6urpask: Amepuka Kypama IlItarrapsiasiy kypoiays: Koncrury-
LIMSHBIH KaObIAAQHYBIHA JKOHE peAePAAADL COT JKYiHeCiHiH KypbiAybiHa aKeAal. KoHcTuTyms depeparant
COTTapFa MeMAEKETAPAABIK TOPEAIK icTepal KapayFa oKiAeTTik Oepai. 1789 xbiabl pepepasAbl COTTAPAAFDI
TopeAik mporeAypaHsl peTTeiitin Topeaik Typaab: 3aH KaObIAAAHABL

OHepKICINTIK PeBOAIOIHSI 5K9HE apOUTPAsKABIH OCYi: OHEPKICINTIK PeBOAIOLIMS Ke3iHAe apbu-
TPaXk KOMMEPLUSIABIK AAyAAPADI IIEIITYAIH TAHBIMAA dAiCiHe afiHaAABL Ipi koMImaHusAAAp y3aK Mep3iMAlL coT
nporLecTepil 60AABIPMAY XKIHE AAYAAPABI TE3IPEK SKOHE THIMAL IeIyAl KaMTaMachl3 eTy YLIiH KeAicim —
IIAPTTapbIHA TOPEAIK ECKEPTYAEPAL KOCYADBI )KOH KOPAL.

Erep KasakcraH TapuUXBIH CAABICTHIPATBIH 60Acak, KasakcTaHAQFBI TOPEAIKTIH AAMY TAPUXBIHAQ VLI
Ke3eHAl aXXbIpaTyFa 60AAABL:

1) KaabmTacy kesesi (1993-1999).

1993 >KBIABI QAFALIKbI apaAbIK, cOTTap Kypbiaasl: Kasaxcram Pecrrybamkaceinsiy Cayaa-eHepkacim
nanaTachl xkanbiHAArbl Topeaik komuccus (tepara M.K. Cyaeiimenos), «JUS>» 3aH OpTaAbIFbl )KaHbIHAAFDI
Xaabikapaasik Tepeaik cor (Tepara IL. }O. 'pemnnkos). Oa kespe Kaszakcran Pecrry6ankacst Munucrpaep
Kabuneriniy 1993 sxbiarst 4 MaMbIpaarst N© 356 KayAbICbIMeH OeKiTiATeH apaAbIK COT TYPaAbl YATIAIK epe-
e KOAAQHBICTAa 60AABL Bac IpoKypaTypaHbIH apaAblK COTTAPABIH LIeIiMAePiHe MoHi OOMBIHIIA AAYAACY
9peKeTiH KOCIIAaFaHAQ, COA Ke3A€ APAABIK, COTTAPABIH AAMYBIHAA IPOOAEMaAap GOAFAH XKOK,.

2) ApaAbIK COTTapABIH KyAQy 5KoHe 5010 KeseHi (1999-2004).

Karaait 1999 >xbiapbiy 1 mrapeciHpe skaHa A3aMaTThIK ic KYPrisy KOAEKCIHIH KaOBIAAQHYbIMEH
Ty6ere171Ai ©3repAl, OHAQ MEMAEKETTIK COTTaPABIH aPAABIK COTTAPABIH HMIENIIMAEPIH OPbIHAAYBIH KO3ACUTIH
HopMaaap koK. CoHbIMeH 6ipre A3aMaTThIK i XKYpPrisy KOAeKCIHAE MYHAQP HOPMa OOAFaH XKOK,

ADKK KabpiApaHFaHHAH KeHliH COT IPAKTHUKACH 9P TYPAi 60aabL. XKaraaiiar TyseTy yurin JKoraprsr
Cor 2001 >xb1arsl 19 KazaHAarsI N© 14 HOpMATHBTIK KayABI KAOBIAAAADL, OA COTTAPABI APAABIK, COTTAPABIH
IIemiMAepiH MOKOYPAEI OPBIHAAY TYPaAbl KayAbIAQp IIbIFAPYFa MiHAeTTeAl Aaaiipa, Bac mpoxyparypa
MeH Opiser MunucTpairi Kazakcran Pecrrybankacst YKiMeTiHIH aInbIK KOAAAYBIMEH OCBI KAYAbIFa KAPChl
6ipixri. OcbHAQ# KymTi KbicbiMHaH Keitin XKoraprpr CoT ©3iHiH HOPMATUBTIK KAYABICHIH TOKTaTa TYPYFa
MIKOYP 6OAABL

3) Tepeaik Typaabl 3aHAQp KabbiapanranHaH Keitinri keseH (2005 -Kasipri yakpITKa Aeiftin).
2004 XbIAABIH 28 5KeATOKCAaHBIHAA < APAABIK COTTAp TYPAABI» 3aH ’KoHe « XaAbIKAPaAbIK KOMMEPITHIABIK,
apbuTpax Typaasl» 3aH KabsiapaHABL Bya 3appap KasakcTaHAarsl apaAblK COTTapABIH JKAaHAQHYBIHAQ
YAKEH POA aTKapABL

1925 sxbIAFBL Pepeparabl ApOUTPaK TypaAsl 3aH: peAepasABIK ApOUTPaxX TypaAsl 3ay 1925 xbiabl
ap6I/ITpa>KAbIK KEAICIMAEp MeH INEeINIMAEPAIH THIMAI OPBIHAAAYBIH KOAAQY JXKOHE KOAAAY MaKCAaThIHAA
KaObIAAQHABL 3aH TOpeAiK KeAiCIMAEpPAIH OPbIHAAAY IIPE3yMIILMSCHIH OeAriAeal, SIFHU COTTap TOPEAIK
IIemiMAepAL MOMBIHAQYFA XKIHE OPBIHAAYFA MOKOYP OOAABL

Ap6uTpaxKABH aAbTepHATHUBTI popMaraphiH AaMbITY: COHFBI XKbIAAAPBL AKIII-Ta apOUTPasKABIH aAb-
TepHATUBTI pOPMAAAPEI KeH TapaAAbL. MBICAABL, MEAMALIVS XKOHE APOUTPAXK CHSIKTBI AQYAAPADI LIELIYAIH
6anama apictepin (ADR) KoAAaHY KOMMEDLHSABIK JK9He TYTBIHYLIBIABIK AQyAapAQ KHi Kespecepl. Bya
dpicTep TapamnTapra YAKEH HKeMAIAIK ITeH AAyABI LIIeIry IIPOLjeCiH OaKbIAAYABI KAMTAMACBI3 TEAL.

ApOuTpaXKABIH OPTYPAl CeKTOpAapra TapaAybl: ApOHTpaX ©3iHIH 3CepiH TeK KOMMEpIJUAABIK,
AdyAapra FaHa eMeC, COHBIMEH KaTap apTYpPAi caaarapra pa TaparTsl. OA eHOEK AQyAapbIHAQ, KYPBIABIC
KeAiCIMIIApTTaphIHAR, XaABIKAPAABIK, CayAAAQ JKIHE TilITi TYTHIHY KeAiCiMAEepIHAE, COHBIH iIliHAE KOIITETeH
CaAAAAPAAFBI MIHAETTI apOUTPAKADIK eCKePTYAEPAE KeHiHEH KOAAQHBIAAADL

CoTTapabl K0apay xoHe coT mpakTukachl: AKII coTTapbl KaAIbI TOPeAiKTi KOAAAMABI XKoHE TOPeAiK
KeAiCIMAEpAIH 3aHABIABIFBIH PACTAWTBIH KeITereH merrimMaep kabbispaabt. JKoraprsr Cor 2011 sxbiabt
AT&T Mobility LLC V. Conception 6OMBIHIIA MaHbIABI LIENIM CHSKTHI LIENIIMAEPIMEH TOpPeAik
3aHHAMaHBI KAABIITACTHIPYAQ MAHBI3ABL POA aTKAPABL, OYA TopeAik KeAiciMAepA€ TONTHIK TAAANMTAPAAH
MKOYpA€II 6ac TapTy MyMKIHAITIH PacTaAbL
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Tyracrait aaranpa, AKII-Tarbr ap OUTPaXKABIK IPOLIECTIH TAPHUXbI OHBIH TAPAITAPFA AAYAAPADI LIEIITy-
AIH THIMAIL JK9He JKeKe 9AICIH YCHIHATBIH COT iCiH XXYPTi3yAiH KeHiHeH KabbplapaHFaH 6aAaMachl petinpe
OCYiH KOpCeTeAl.

AKITII-ra Ap6UTpasKABIK IIPOLIECT] AAMBITYABIH OipHele Teopusiaapsl 6ap. ATar aiitap 60Acak;:

Epkin mapr Teopusicer: 6ya Teopusira coikec, AKIII-Tarsr apOUTpakABIH AaMybl KeAiciMmapT
epKiHAIri IpuHIuIiHe HerizpeATeH. TapanTap e3 payAapblH IIEITy TCiAl peTiHAe TopeAik TypaAbl epKiH
YaFAAQAQACa AAAABL, AA COTTAP OCHI KeAiCiMAepAl KYpMeTTeyTe >koHe OpbIHAAyFa Tuic. bya Teopusra coii-
Kec, ApOUTpaXX TapalTapABIH ABTOHOMISICBIHBIH OHIMI OOABII TaOBIAAABI sK9HE TaparTapAbIH AayAQpAbL
HIeNIYAiH THIMAIpEK JKoHe XeKe IIpoIieciHe He 60Ayra AETeH YMTBIABICBIH KOPCETeAL

OAIAETTIAIKKE KOA SKeTKi3y TeOpPHSCHI: dAIACTTIAIKKe KOA JKETKi3y TeOPHSCHI TOPEAiK ASCTYPAL COT
XKYFeCiHIH aliKbIH KeMIIiAIKTepiHe JKayall peTiHAe IafiAa GOAABI Aell TYXKBIpBIMAAHABL OA apbuTpax
JKeKe JK9He 3aHABI TYAFAAApPFa 63 AQYAAPbIH HEFYPABIM KOAKETIMAI JKOHe YHEeMAI TypaAe Liemryre 6asama
MYMKIHAIK Oepeal aem OoaKariabL. Bya Teopus Tapamrapra coT IpoLeciHAe BIKTUMAA KUBIHABIKTAD MeH
KipipicTepai 6OAAprMaYI‘a MYMKiHAIK 6epeTiH HEFYPABIM BIHFAMABI JXoHe THIMAIL XXYMeHi KYpyFa AereH
YMTBIABICTBI KOPCETEAL.

TrimMAiAiK 5koHe capanmTaMa TeOpHsIChI: OYA TEOPHUS THIMAIAIK IIeH KY3BIPETTIAIK TYpPFBICBIHAH
apOUTPasKABIH apTHIKIIBIABIKTapbiHa OarbTTasraH. Oa AKIII-Tarsr ApOUTpaKABIH ©CYi KYPAEAL AQYAAPADL
IIeIIyAe MaMaHAQHABIPBIAFAH CapallTaMa KXKeTTiAiriHe 6afiaaHbICTBI Aell OoAKalAbL Topeaik TapanTapra
AQy TaKbIPbIOBI OOMBIHIIA apHANbL OiAiMi MeH Taxipubeci 6ap TopemriaepAl TaHAQYFa MYMKIHAIK Oepeai.
Bya 6iaim MeH Toxiprbe ApOUTPasKABIH XKeHIAAETIATEH IIPOLieAypaAapbIMeH Oipre THIMAIpPEK XKoHe HeTis-
AeATeH IerriMaep KaOBIAAAYFa OKEAYi MyMKIH.

KyKbIKTBIK pOPMAAN3M TEOPHSACHI: KYKBIKTHIK pOPMAAN3M TEOPHSICHL AAyAAPABI LIELIYAE HOAKAM-
ABIABIK IIEH 6ipKeA1<iAiKKe A€TeH YMTBIABICTBI KopceTepl. OaTopeaik 6eArireHreH KYKBIKTBIK IPUHIIUIITEPAIL
0aCIIBIABIKKA aAd OTHIPBIIL, AJHMEKTI XoHe 60AKAMABI HITIDKEAEPAL KAMTAMACHI3 €Ty KYPaAbl PETIHAE AAMBI-
ABL AeTl 6oaKarAbL Bya TeOpHs 3aHABI KOAAAHYFa HETi3ACATeH ap6HTpa>i< 6eariai Gip CEeHIMAIAIK AeHTeliH
KaMTaMacCbhI3 eTeAl XKOHe epiKTi menriMaep KaGMAAay BIKTHMAAABIFBIH a3aMTAABL ACTT TYXKBIPHIMAAHABL

Heoan6epasnsm xoHe perTey TEOPHSIChI: OyA Teoprsi ApOUTPKABIH OCYIH HAPBIKTHIK IIEITiM-
AEPAL peTTey MeH IArepiAeTYAIH KeH TEeHACHLIMACHIHbIH 6eairi peTiHae Kapacteipaabl. Oa Ap614Tpa>1<
HeOAHOEpaAABIK HACAAAAPFA COMKEC KeAeAl AeIl OOAKAHADBL, MyHAQ >keke Tapamrap €3 AayAapblH MeM-
AeKeTTIiH MIaMaAaH ThIC APAAACYBIHCHI3 THIMAI Ilellle aAaAbl. Bya Teopusra carikec, apOUTpakABIH ocyi
AQYAAPADI IIEITYAIH HaPBIKTHIK TETIKTepiHe KONIyAl KopceTeal [6, 896.].

bya Teopussap TapanTapAblH aBTOHOMISCH, dAIAETTIAIKKE KOA XKEeTIMAIAIK, THIMAIAIK, capanTaMa,
KYKBIKTBIK IPUHITUIITEP JXKoHE KeHipeK KOFAaMADBIK TEHAEHILIUSAAD CHSAKTHI 9PTYPAL PaKTOpAApABI aTam
kopcere oTbipbir, AKIII-rarst ApOUTPaKABIK IPOLECTIH AAMYbIHA SPTYPAI KO3KAapaCTapAbl YCHIHAABL
ApOuTpaxkABIH AAMYBIHA OCBI TEOPHSIAAP MEH 0aCKa A2 KOHTEKCTIK (paKTOPAAPABIH, YHAECYi acep eTeTiHiH
aTar ©TKEeH JKOH.

Hormxkeaep :xoHe TaAKbIAQY

AKIII-Tars AP6I/ITpa,>KAbIK, MPOLIECTIH HOTMXKEAEPi MEH KOPBITHIHABIAAPBIH KEACCIAEH KOPBITHIHABI-
AayFa O0AAABL:

Keninen Koapambiaappr: Apburpax-6ya AKIII-Tarsl, acipece KOMMEPIIMSABIK JK3He iCKEpAIK
KOHTEKCTTEPAETI AAyAAPABI LIEINYAIH KeH TapaAFaH dAici. DOKOHOMUKAHBIH KOITETeH CaAaAapbl MeH CeK-
TOPAApPBIHAA apOUTPAXK AAYAAPABI LIEIIYAIH KOAQMABL 9AICi OOABII TAOBIAAABL

THiMAIAIK ITeH JKBIAAAMABIK: ApOUTpaK KebiHece ASCTYPAI COT iCiH >XYPri3yMeH CaABICTHIPFAHAQ
THIMAIAITi MEH 5XbIAAAM IIeNTiMi YIIiH TagAaAaAbL Tapanrap mponecti Ke6ipe1< 6aKbIAATIABI )KIHE TOPeAiK
TBIHAAYAAP ©3AepiHe bIHFAMADBI YaKbITKA TaFAMbIHAAAYDI MYMKIH, 6¥A Te3ipex Henim Ka6bIAAaYFa JKeA€eAl.

TeHAiK: ApOuTpaxk TapanTapra IPOLecTi 03 KAKETTIAIKTEPi MEH KaAayAapBIHA CIMKEC PETTEyTe MyM-
KiHAIK 6epeai. Oaap Topelmiaepa, ic KYprisy epesxeAepiH xoHe OTBIPBIC OTETIH OPbIHABI TAHAQN AAAABL,
OYA AQyAQpABI LIELIyTe JKeKe KO3KAPACThl KAMTAMAChI3 €TeAl.

Kynusapiaeik: Ap6m"pa>1< COT iCiMEH CaABICTHIPFAHAQA KYIIHAABIABIKTBIH XKOFaphl ACHTeHMiH KaMTaMa-
cbI3 eTepl. TapanTapablH Jxeke ©Mipi MEH AAYABIH €I’KeH-TerXKeHAepi >KaKChIpaK, KOPFaAybl MYMKIH, 6¥A
OHBbI HO3iK HeMece KYIIHS MoCeAeAepAL IIeIIYAIH TaBAAyABI HYCKAChI eTeAl
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AneArsIMsIABIK IIAFBIMAQPABIH TYNKIAIKTI XKoHe mreKkTeyAi 60AyBI: TopeAik ImemiMAep daeTTe
TYTKIAIKTi )XOHE OPBIHAAAYBI MiHAETTI 6OABII TaOBIAAABI KIHE OAapra MIaFbIMAQHY YIIiH HeTi3pep IIeKTe-
yai. Bya, apuHe, KaThICYIIbI TApanTap YILIiH MPOLECTiH agKTaAybl MEH agKTaAybIH KAMTAaMacChI3 eTeAl, Oya
Y3aKKa CO3bIAFAH COT IIPOIeCTePiHiH bIKTUMAAABIFBIH a3aHTaABL

Opsipaymsiabik: AKII-Tarsr ApOUTPasKABIK MIEMIIMAEPAL OPBIHAQY SAETTE KHBIHABIK, TYABIPMAii-
AbL DepeparABIK TOpeAiK 3aH TOpeAiK LIenriMAePAL OPbIHAAY YIIiH KYKBIKTBIK HETi3Al KAMTaMAachI3 eTeAl,
aA COTTap >KAAIIBI TOPEAIK IPOIIECTi KOAAAMADL

CprIH >koHe MaceAeAep: OHbIH apPTHIKIIBIABIKTApbIHA KapaMacTaH, TOPEAIK ChIH MeH KUBIHAbIKTapFa
Tar 60aapbl. Kefibipeyaep TYTBIHY jkoHe eHOeK IIAPTTAPBIHAAFBI MiHAETTI apOUTPAKABIK eCKepTIIeAep
aAaM KYKBIKTapbhl MeH COT TOpPeAiriHe KOA >KeTKi3yAl INeKTeyi MYMKiH Aell CaHAMABL AIIBIKTBIKTBIH
JKOKTBIFbIHA, TOPEIIiHi TAHAAYAQFbI BIKTHMAA JKaFBIMCBIBABIKKA JKOHe COT GaKbIAQybIHbIH IIeKTeYAiAirine
KaTHICTbI AAAHAQYLIBIABIK, Oap.

AambIn KeAe >KaTKaH KYKbIKTBIK AaHAmadr: AKIII-Tarsr apbuTpax mporeci coT imerriMpepi MeH
3aHHAMAABIK ©3TepicTepAiH apKAachIHAA AAMYBIH JKaAFacTBIpyAd. JKoOFaprel coT Tepeaik KeaiciMpaepai
OPBIHAQY MYMKIHAITiHE )X9HE COT 6a1<bmayb1HbIH KOAEMiHe dCep €TKEH KayAbIAap IIbIFAPABL

JKaansr, AKII-Tarsr ApbuTpask mporeci TaparnTapra AQyAapABI LIELIYAIH HKEMAL, THIMAIL SK9He KOA-
AQHBIAATBIH dAiciH ycbiHaAbL OHBIH apTHIKUIBIABIKTAPBIHA KapaMacTaH, OHBIH 9AIAAITE MeH amIbIKTBIFBI
TypaAbl YHeMi mikipTasacTap MeH MiKipTaAacTap apOUTpax >KyleciH yHeMi Garasay MeH JKeTiAAIpY
KaXKeTTIAITiH KepceTeai.

KopbIThiHABI

Kopbsitsiapbiaait keae, Apburpax nponeci Ameprka Kypama IIITarTapblHAQFBI AQYAAPABL IIEIIYALH
KeHiHeH KOAAAHBIAATBHIH 6araMa apici 60abim Tabpiaaabl. Oa acipece iCKePAIK >koHE KOMMEPIIUIABIK KOH-
TeKCTe TAHbIMAA JK3He KobiHece Mepairepaep, KOCAAKbI MepairepAep sKoHe OU3HeC apPaCHIHAAFBI AAYAAPADI
IIeNTy YIIH KOAAAHBIAAABL TepeAik IMpOIeCTiH >KbIAAAMABIFBI MeH 3KOHOMMKAABIK THIMAIAITi CHAKTBI
ApTHIKUIBIABIKTaPhIHA KAPaMaCTaH, OHbIH KeMIIAIKTepi Ae 6ap, COHBIH ilIiHAE IIeIIiMHIH TYNKIAIKTi XoHe
OPBIHAAAYBI MIHACTTi eKeHAIT] XkoHe MIaFbIMAAHYFa KYKBIFBI XKOK. AereHMeH, ap61/1Tpa>1< Awmepuxka Kypama
IITrarTapbIHAAFBI KONITErEH KOMITAHUSIAAP MEH JKEKE TYAFaAap YIIiH MAHbI3ABI IPOLIeCC OOABII KaAa Oepeal.

AKITII-rarsr Apburpak mpolLjeci TapamTapra AQyAapAbl LIELIYAIH THIMAL, TEHIIEAETIH X9HE JXeKe
TICIAAEPIH YChIHA OTBIPBIN, COT iCiH XXYPIi3yAiH >KaAIlbIFa 6ipAe171 KaObIAAQHFAH 6araMachblHA alfHAAABL
Ajaiipa, apOUTPaXKABIH 9ALAAITi MEH aIIBIKTBIFBI TYPAABI KAAFACHIIL )KATKAH MIKipTaAaCTap OHBIH HOAALIAK
AAMYBIH aHBIKTAHMABL

AKIII-tarsr ApOUTPasKABIK, IPOLIECTIH  ASCTYPAL COT MpoOIeCTepiHe KaparaHAA KOITereH
apTHIKIIBIABIKTAPbI 6ap, COHBIH iIIiHAE UKEMAIAIK, KYTIHAABIABIK KOHE GeﬁpeCMn. Anaiipa, TapanTap AayAbl
TepeAikKe 6epyre Keaiciec GYpbIH BIKTHMAA KEMIMIAIKTEpPAL, COHBIH iIIiHAE IIEIIMHIH asKTaAyBIH JKoHe
aNeAASIUSABIK IIAaFbIMHBIH IIeKTeYAl KYKbIFBIH MYKUAT OAIIEYi Kepek.

AKHI nen KazaxcTaHAQFBI TOpeAik MPOIECTiH AAMYbI KYKBIKTBIK TPAHCIIAQHTTAY TeOPHSIAAPBIMEH,
3aHHAMAABIK HeTi3AepMeH, MHCTUTYIIMOHAAABIK MHQPAKYPHIABIMMEH, TapalTapAblH aBTOHOMMACHIMEH,
TaHy JKOHe KYKBIK KOAAQHY TeTiKTepiMeH, MaMaHAAQHABIPBIAFAH TOKIpHOeMeH XKOHE XaABIKAPAABIK HHTE-
rpanusiMeH aikbIHAAAABL AKIII-ThIH TOpeAiKTI AAMBITYABIH aHAFYPABIM y3aK Tapuxbl 60Aca a2, Kasakcran
©3iHiH TOPEeAiK XXYHeCiH XaAbIKAPaABIK CTAaHAAPTTapFa COMKECTEHAIPYA€ aMTapABIKTaM >KeTiCTikTepre
sxerTi. Exi ea pe ap6I/ITpa>KAI)IH AQYAApPADI LIEIIYAIH THIMAL XKOHE KOAAMABI dAICI 60ABIII KAAYbIH KaMTaMa-
CPbI3 €Te OTBIPDIII, YATTHIK JK9HE XaABIKAPAABIK MYAAEAL TAPANITAPABIH, ©3Tepill OTBIPATBIH KAXKETTiAIKTepiH
KAHAFaTTAaHADBIPY YIIiH 63 XXYHeAePiH XeTiAAIPYAL KAaAFaCTBIPYAQ.

Koperreiaabiaait keae, KasakcTaHAQFBI TOPEAIK TAAKbIAQY OAPABIK MOCEACAEP MEH KeAepriaepre Kapa-
MACTaH AAMYbI )KAAFACYAQ JKOHE A€ a3aMATTBIP MEH 3aHABI TYAFAAAPABIH KYKbIKTApPBIH KOPFay TIciaAepi
JKYHeCIHAe OPHBIKTBI OPBIH AAQTHIHBIH HAKTHI ATaIl aliTyFa OOAAABL

Mpago v rocyaapcTso, Ne 2 (107), 2025 65



MPOLIECCYAJIbHOE MPABO

Kaanmesa H.X., A.J0.H., AOLIeHT KadeAPBI TEOPHH FOCYAAPCTBA H IPaBa, KOHCTHTYIHOHHOI'O
H AAMHHHACTPATHBHOTO IPAaBa I0PHAHIECKOro pakyabreTa Kasaxckoro HalfHOHAABHOIO yHHBEp-
cutera umenu aab-Papabu, (. Aamarsi, Pecmy6anxa Kazaxcran); Camap6exosa XK.C., AOKTOpaHT
KaeApBI IPAXKAAHCKOIO IPaBa H IPASKAAHCKOIO Iponecca, TpyaoBoro npasa KasHY umenn aas
— ®apabmn, (r. Aamarsi, Pecrry6anka Kasaxcran): Passurne ap6utpaxnoro nponecca 8 CIIIA n
Kazaxcrane: TeOpHsi H METOABI.

ApbuTpask — 3T0 AABTEpPHATUBHBII IPOL}ECC Pa3pelleHUsI CTIOPOB, KOTOPBII 0OBIYHO HCIIOAB3YETCS B
Coepunennsix ITIraTax AAS pa3pelIeHIs CIIOPOB MEXAY CTOPOHAMH, @ Y HAC OOBIMHO 110 9KOHOMUYECKUM
AeAaM. DTOT MPOLIECC UCIIOAB3YETCSI B KA9eCTBE AABTEPHATUBBI CYACOHOMY PasbHpaTeAbCTBY H, KaK IIpa-
BHIAO, SIBASIETCSI 60Aee GBICTPHIM, MEHee AOPOTOCTOSIIIIMM M 60Aee TUOKIM, YeM TPAAULIMOHHOE CyAeOHOE
pasbupaTeAbCTBO.

ITpedmem uccaedosanus: B AAHHOM HCCAEAOBAHHH AQETCSI aHAAM3 ApOuTpaxkHoro nporecca B Kasax-
crane u CIIIA. ApbuTpak — 9TO IPOIIeCC, B XOAe KOTOPOTO CTOPOHBI B CIIOpPE COTAAIIAIOTCS IIEPEAATD
CBOE A€AO TPeTbell CTOPOHE, U3BECTHOM KaK apOUTP, AAS IPUHATHUS 00s3aTEABHOTO pelneHust. ApouTp,
KAK IIPaBHAO, SIBASIETCSI 9KCIIEPTOM B [IPEAMETe CIIOPa U BRIOMPAeTCsl CTOpOHAMHU. APOUTPaKHBIH IIpOLjecc
PEryAHpYeTCsl COTAAUIEHHEM MEKAY CTOPOHAME, KOTOPOE AUKTYeT IPABHAA U IIPOLIEAYPbl, KOTOPHIM
HEOOXOAMMO CAEAOBATb B XOA€ apOUTpaxa.

Leav uccaedosanus: IieAbIO dTOM CTATbHM PAacCMOTpeHHe apbuTpakHoro mpouecca B CoepAnHEHHbIX
IIrarax u B Pecrry6anke Kasaxcras, BKAIOYas ero UCIoAb3oBaHue. IIperMymiecTsa 1 HEAOCTATKHL.

Kawuesvie caosa: npasosvie 002060pbi, cydebHbvie npeyedenmol, asMOHOMUS CIOPOH, apOumpancHas
npakmuka, apoumpul, aAbmMepHAMUBHOE peuleHue, npasosoti Gopmarusm, c60600Hbvili 002080p, Npasosas
MPAHCHAGHMAYUS, CY0eOHAS NPAKINUKA.

Kalisheva N.K. doctor of Law, Associate Professor of the Department of Theory of State and
Law, Constitutional and Administrative Law, Faculty of Law, Al-Farabi Kazakh National Univer-
sity, (Almaty, Republic of Kazakhstan); Saparbekova Zh., doctoral student of the Department of
Civil Law and Civil Procedure, Labour Law, Al-Farabi KazNU (Almaty, Republic of Kazakhstan):
Development of the Arbitration Process in the USA and Kazakhstan: Theory and Methods.

Arbitration is an alternative dispute resolution process that is typically used in the United States
to resolve disputes between parties and we typically have for economic cases. The process is used as an
alternative to court proceedings and is generally faster, less expensive, and more flexible than traditional
court proceedings. The purpose of this article is to examine the arbitration process in the United States
and in the Republic of Kazakhstan, including its use, advantages and disadvantages.

Subject of the study: This study provides an analysis of the Arbitration process in Kazakhstan and
the United States. Arbitration is a process in which the parties to a dispute agree to refer their case to a
third party, known as an arbitrator, for a binding decision. The arbitrator is usually an expert in the subject
matter of the dispute and is chosen by the parties. The arbitration process is governed by an agreement
between the parties, which dictates the rules and procedures to be followed during the arbitration.

Research objective: The purpose of this article is to review the arbitration process in the United States
and the Republic of Kazakhstan, including its use. Advantages and disadvantages.

Keywords: legal contracts, judicial precedents, party autonomy, arbitration practice, arbitrators, alternative
solution, legal formalism, free contract, legal transplantation, judicial practice.
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YCTOMYMBOCTb NPABOBOI0 3M®MEKTA O[JHOCTOPOHHEIO
BOJIEU3BABJIEHUA «MORTIS CAUSA» N0 YCJIOBUEM

E.A. BABAAJKAHSH, PhD Candidate, Adjunct Assistant Professor Beiciueit mxoast mpasa Magsut Narikbayev University (r.
Acrana, Pecrry6anxa Kaszaxcran), e-mail: e _babadzhanyan@kazguu.kz

B crarpe paccMaTpuBarOTCS MPOGAEMBI PEAAM3ALINY <IIOCACAHEI> BOAU HACAEAOAATEAS TIPU COBEP-
LIIEHUY BOAEU3bSBAEHHI IIOA YCAOBISMHU.

AxmyarvHocmy HCCAeAyeMBIX IPOOAEM OIOCPEAOBaHA CAAOO0I YCTONYUBOCTDIO IPAaBOBOro adpdexra
3aBeIllaHuUil [I0A YCAOBUSAMHU BBHAY PsAA2 GakTopos: 1) mupokoit Auckpenuu cyae6Horo Ex post koHTpoAs
IIPH OLIeHKE YCAOBHIi, KACAIOIUXCSL XaPAKTePa [OBEACHNS HACAEAHMKA; 2) BPEMEHHON AAUTEABHOCTH
BBIIIOAHEHU N yKa3aHHbIX B 3aBe€IlaHUU yCAOBI/II/I, HPeHﬂTCTBY}OmKX CBoeBpeMeHHOI/I PeaAI/I3aL[I/II/I r[paB
KPEAHTOPOB HACAEAOAATEAS: 3) OTCYTCTBHEM ACHCTBYIONMX MEXaHU3MOB PEaAH3AIIHH YCAOBHIL U AP.

Ipedmemom uccredo8anus SBASIOTCSI IIPaBOBbIE HOPMbI, PETAAMEHTHPYIOILIUE OPSIAOK COBEPIIEHIS U pea-
AVI3ALIMY BOAEM3BSIBACHHI «MOTrtis causa» MOA YCAOBHSIMY, A TAKKEe CAOYKUBIIASICS. HOTAPUAABHASL U CYACOHAs
TPaKTHKA, ASMOHCTPUPYIOLIIas CTEeHb YCTOMYUBOCTH IPABOBOIO 3 PeKTa TAKIX BOACH3bSIBACHUIL.

Leav pabomui 3aKAI09aeTCs B OLjeHKe CTEIIeHH YCTOMYMBOCTH MPAaBOBOro 3$pdeKTa OAHOCTOPOHHHX
BOAEU3BSIBACHHIT «MOrtis causa» II0A YCAOBHEM, BbIIBACHHU IPOOAEM PeaAU3aLHU TAKOM IIOCAEAHEN
BOAU HACAEAOAATEAS U OIIpEACACHHE [Ty Tell PelleHIs BbLIBACHHBIX IIPOOAEM.

Hosusna TeMbl MCCACAOBAHIS 3aKAIOYAETCS B OTCYTCTBUM HCCAEAOBAHMII, IMOCBALIEHHBIX OLICHKE
YCTOMYMBOCTH 3aBELIAHMN II0A YCAOBHSMH M CAQOBIM HOPMATHBHBIM OIIPEACACHHEM MEXaHH3MOB
peaAusanuy [OCAEAHEH BOAM HACACAOAATEAS IIPH BOACHUSBSIBACHUM «MOItis causa>» II0A YCAOBHSIMH B
IPaKAAHCKOM 3aKoHOAaTeAbcTBe Pecrrybanku Kasaxcran.

OcnosHbie 8b1800b1 CBOASITCSL K TOMY, 4TO PeaAU3AIIIU IIOAOXKEHHI O CBOOOA€ 3aBeLIaHIs Yepe3 HopMa-
THBHO YCTAHOBAEHHBIE BO3MOXKHOCTH [IPEAOTIPEAEACHIS YCAOBUI AASL HACAEAHUKOB IIPEILITCTBYeT cAabast
YCTOMYMBOCTD AMOO CAMHUX YCAOBHIA, AMOO IIPABOBOro 9 deKTa BCero 3aBeljaHust BBUAY HAAMYNS Heompe-
AEAEHHOCTH B YaCTH OLI€HKH YCAOBHIA, YeMy IPEIITCTBYeT OTCYTCTBUE KPUTEPHEB OLJEHKH TAKUX YCAOBHIL.

Katouesvie crosa: 0dnocmopontee 80AeuspsiéAerie, 00HOCMOPOHHAS cleAKa, «mortis causa>, 3aseujaHue,
3asewyamens, Hacredodamens, HACAIHUK, YCAOBHOE 3dsewyarite, 0C000e 3a8ewamerbtoe pacnopsiceHue, 3ase-
wameavHoe 803A0JeHUe, 3A6EUAMEAbHBITL 0MKA3, c60000a 3asewyanus, npasosoii adpexm, ycmoiiuusocme
1npasosozo IPPexma, HacAedcmeo, HACAI0BAHUE, HACAICMBEHHAS MACCA, NOCAEOHSS BOASL.

BBeaenne

TpaaUIIMOHHO TPaBOIOPSIAOK IIPU3HAET 3aBelllaHKe B KAaYeCTBe EAUHCTBEHHOTO PACIIOPSIAUTEABHOTO
BOAEH3BSIBAGHHUS C Kay301 «Ha CAyJail cMepTH>» — mortis causa. B Kazaxcrane oTcyrcrByer HHCTHTYT
HACAEACTBEHHBIX AOTOBOPOB M COBMECTHBIX 3aBEIAHMI M AMYHOE 3aBelljaHKe IPEeACTaBAseT cO0oi
OAHOCTOPOHHEE CAGAOYHOE HEPEL|ENITUBHOE BOACH3BSIBACHIE [0 ONPEACACHHIO CYAbOBI MMYIleCTBa Ha
CAyYaH CMEPTH.

ITpaBoBoit 3¢ PeKT Boaenu3bsIBACHHA MOTtis causa sIBASETCS OTAOXKEHHBIM M HACTYIAeT IIPU HACTY-
[AeHUH 0c060ro cobbITHSE — cMepTH 3aBemjares. OAHAKO, HECMOTPSI Ha OTAOXKEHHOCTb BO BpEMEHH, AAS
PacKphITHA IPaBOBOro 3¢ peKTa OT 3aBellaHusI AOCTATOYHO COBOKYTIHOCTH ABYX QaKTOB: 1) COBepIIeHH
3aBeljaHMs B HapAexamrein popme; 2) CMEepPTH 3aBellaTeAs.

© 3.A. Babapxanan, 2025
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ba6aaxaHaH 3.J1. YcTounBocTb NpaBoBoro 3ddhekTa 0HOCTOPOHHEr0 BONIEU3bABNEHNUA...

TeMm caMbIM 3aBeljaHHe SBASETCS HepPELIETHUBHOM CAEAKOMH, TO eCTb He TpelOyromjeil BOCIPUSTHS
appecara (IOMapaHUA 1MOA MHPOPMALMOHHDBIA KOHTPOAb 2APECaTa), COOTBETCTBEHHO OOGBIMHO TaKoe
BOA€H3bsIBACHIE HEHHTEPBEHTHOE — He BTOPraeTCsl B IPABOBYIO aBTOHOMHUIO aspecara. ITpobaemsr
BO3HHUKAIOT TOTAQ, KOTAQ HepellelITUBHOE BOACH3bSBACHUE SIBASETCS MHTepBeHTHBIM.. [Ipu oTcyTcTBHM
YCAOBHSA O PaCKPhITUH OAHOCTOPOHHETO BOACU3bSBACHHS ITOCAE ITOMTAAAHMS B cepy HHPOPMAIMOHHOTO
KOHTPOASI appecaTa BTOp)KeHHMe B €ro IIPaBOBYIO aBTOHOMHIO SBASeTCS HETUIIMYHBIM AAS YACTHOTO
IIPaBA, CO3AAIOLIUM ITIOAOXKEHHE, KOTAQ GpaKTHIeCKH Oe3rpaHMYHasi CBOH0AQ OAHOTO YYACTHHKA YACTHOTO
IPABOOTHOIIEHHS MTOCATAeT Ha CBOOOAY APYroro. 3aBeljaHus, COAEPXKAIEe YCAOBHS AASI BCTYIIACHHS
B HACA@ACTBO MAM MHbIe PACIIOPsDKEHHUS B OTHOIIEHMHU XapaKTepa IMOBEACHMSA HACAGAHHKA, CO3AAIONIME
00513aTeABCTBA MAY O0SI3AHHOCTHU HACAEAHUKA, SIBASIOTCS SIPKUM IIPUMEPOM TaKUX OAHOCTOPOHHUX Hepe-
eI TUBHbIX HHTePBEHTHbIX BOAEU3bSIBACHHUH.

B 1jeAsIX yCTaHOBAGHHS ITPeAEAOB CBOOOABI YCAOBHBIX 3aBemjaHuit B cT. 1047 I'paxxpaHCKOro kopexca
Pecrry6auxu Kasaxcran (aanee — 'K PK) ycranosaen Ex ante KOHTPOAb TaKHX YCAOBHI — HHYTOXHBI
IPOTHUBONPAaBHbIE YCAOBUS U OCTIOPUMBI «YCAOBHUS, KOTOPbI€ HEBbITOAHUMBI AASl HACAEAHMKA IO COCTO-
SHHIO €ro 3A0pPOBbS HAU B CHAY MHBIX 06beKTHBHBIX npuans> | 1]. Kpome Toro, myrxrom 3 crarsu 18
I'K PK ycTaHaBAMBAEeTCS, YTO «CACAKH, HAI[PaBACHHbIE Ha OrPaHUYeHIe PAaBOCIIOCOOHOCTH HAM AE€CIIO-
COOHOCTH, HIYTOXHBI, 33 HCKAIOUEHHEM CAy4aeB, KOTAQ TAKHe CAEAKH AOITYCKAIOTCS 3aKOHOAQTEABHBIMU
akramu> [2]. OAHaKO BCe 9TH YCAOBHS HeACHCTBUTEABHOCTH YCAOBHIL B 3aBEIJAHHS C YCAOBUSMH HAU
caMoro 3aBemaHHs (3a MCKAIOYEHHE NPOTHBOIPABHDBIX) OTHOCATCS K TaK HA3BIBAEMBIM OL}EHOYHDBIM
KaTeropHsM, OlleHKa KOTOPBIX OCYIeCTBASETCS CyAaMH. B paMKax HacTosIel CTaTbi aBTOPOM IIPEAIPH-
HSTA IIONbITKA OIPEAEACHHS KPUTEPUI OLIeHKU YCAOBUH B 3aBelllaHUM C YCAOBHAMH AAS pOPMUPOBAHUS
CHCTEMHOM €eAMHOOOPA3HOM U CIIPaBEAAMBON PABOIIPUMEHUTEABHON IPAKTHKY 10 CIIOpaM 06 ocmapu-
BaHUM COAEPKAHUI 3aBeIaHUM C YCAOBUSAMHU.

MaTtepnasbl H METOABI
I/ICCAeAOBaHI/Ie OCHOBAaHO KaK Ha HOpMaTI/IBHbIX, TaK U AOKTPI/IHaAbeIX HWCTOYHHKAX, a UMCHHO Ha
PpaHee IMPOBEACHHDBIX HCCACAOBAHMIX, ITOCBAIEHHDBIX 3aBEIaHMd, OAHOCTOPOHHI/IM CACAOYHBIM BOACU3B-
SIBAGHHMSIM U APYTHM YCAOBHBIM CAEAKAM. OMIIMPUYECKON OCHOBOM IIOCAYXKHMAM MaTepHaAbl CyAeOHOM
[PaKTUKA. MeTOAOAOTHSI HCCAGAOBAHUSI CTPOUTCS Ha OOIEHAYYHBIX METOAAX: AMAAEKTUYECKHI METOA,
MEeTOABI HHAYKITHU, ACAYKIIUH, aHAAU3a U CHHTe3a. KpoMe Toro HcroAb30BaHbI $OPMaAbHO-I0PUAUYECKHI
METOA, CPABHUTEABHO-TIPABOBOM U APYTHe METOABI HAyYHOT'O IIO3HAHU.

OcHoBHbIE OAOKEHUS

ITyukr 1 crarsu 1047 I'K PK B paMkax cBOOOADBI 3aBeljaHMS YCTAHABAUBAET IIPABO 3aBeIaTeAs
«00YCAOBHUTb HOAYYEHHE HACAGACTBA OIPEACACHHBIM YCAOBHEM OTHOCHTEABHO XapaKTepa IIOBeASHHS
HacAepHHKa» [1]. OrTedecTBeHHBIN 3aKOHOAATEADb CY3HA BO3MOXKHDBIE YCAOBHS, OLPEAGAUB HX CBS3b
C XapaKTepOM IOBeAeHMs HacAeAHHKOB. OAHAKO B psAe CTPaH Takas CBs3b He ycraHoBaeHa. Tak, I'K
YKpauHBI yCTaHABAMBAET HOAee IHPOKOe OIPEACACHHE YCAOBUI «KaK CBSI3AHHBIX, TAK M He CBSI3AHHBIX C
IIOBEACHHEM HACAEAHHKOB...> [ 3], HO OrpaHMYMBAET X Yepe3 OTOBOPKY 06 06513aTeAbHOCTH «CYIeCTBO-
BaHWs TAKHX YCAOBHIT Ha BPeMs OTKPBITHS HaCAEACTBa» [3].

3aBemjaHme C yCAOBHEM B OTe4eCTBEHHOM 3aKOHOAATEAbCTBE IIPEACTABASIET COOOII elife OAHO IIPOsIBAE-
HYe CBOOOADI 3aBeljaHIs HApSIAY C CYLIIeCTBYIOIMMU (pOPMAMHU 0COOBIX 3aBeIATeABHBIX PACIIOPSDKEHHIA.
ITpu arom I'K orpaHnumBaeT «¢paHTa3MI0> 3aBemaTeAs PSIAOM IIPSIMBIX 3aIIPETOB:

XapaKmepom YCAOBULL — YCAOBUSI He AOASKHBI OBITH IIPOTHBOIIPABHBIMH, IPOTUBOIPABHOCTD YCAOBHI
IpeAOIIPeACASIeT U3 HIYTOXXHOCTD;

00BeKMUBHOIL 1 CYOBEKIMUBHOT BLINOAHUMOCTIBIO YCAOBUTE — YCAOBHSL AOAKHBI COOTBETCTBOBATH (PHBHOAO-
TUYECKUM U PaKTHIECKIM BO3MOXKHOCTSIM HAaCAEAHHKA UX BHITOAHUTD. [Ipy 3TOM BOAEBOI! aCIIeKT II0 CMBICAY
mynkra 3 crarsu 1047 I'K PK He MOKeT BAMATb Ha ACHICTBUTEABHOCTb YCAOBHIL. A BOT Takue CyObeKTHBHbIE
aCIIeKTbI, KaK COCTOSIHHE 3A0POBDSI HAU APYTHE OObeKTHBHbIE IIPIYMHbI, B CHAY KOTOPbIX BBITOAHEHHE YCAOBHI
AASI HACAEAHMKA CTAaHOBUTCS HEBO3MOXKHBIM, AAFOT IIPABO HACAEAHMKY OCIIOPUTD 3TH YCAOBHSL
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XapakTep IOBeAeHHs KaK $OpMa IPOSIBACHUS YCAOBHS B YCAOBHBIX 3aBEINAHMIX B AAHHOM CAydae
CAEAyeT TOAKOBaTh AOCTATOYHO OIPAHUYHUTEABHO C IIPUMEHEHHEeM HHCTPYMEHTOB TEACOAOTHYECKON
PEAYKIINM, TaK KaK AAHHBIE YCAOBHSI He MOIYT IIOCSIaTh Ha IPABOCIHOCOOHOCTh M AEeCIIOCOOHOCTD
HaCA€AHHKA 1 KAKUM-A00 06pa3oM OrpaHIYMBaTh HX.

Kpowme Toro, cAepyeT OHNMATD, YTO HECMOTPS HA OTCYTCTBHUE IPSIMOTO YIIOMHUHAHIS B OPMAABHOM
HCTOYHUKE ITPABa O 3aIIpeTe AHCTBUIT aMOPAABHOTO XapaKTepa, IPOTHBOPEeYAI[iX OO eI PUHATHIM OCHO-
BaM HPaBCTBEHHOCTH, CAA00 IIPeACTABASETCS BO3MOXHOCTD YKA3aHHS TAKOBBIX B KAUeCTBE AOITYCTUMbIX
AASI YKa3aHUSI UX B KaUeCTBE YCAOBUSI AAST HACAGAHHIKA, IIPEALIECTBYIOLIETO ero IIPABY Ha HACAEAOBAHHUE.

AelicTByIoIee IPaXKAAHCKOE 3aKOHOAATEABCTBO He AQ€T OTBETAa O IMPHMEHHMOCTH B OTHOLIEHUM
3aBeIaHMUI C YCAOBISIMHU OOIINX IOAOXKEHHE 00 YCAOBHBIX cAeAKax. OTBeT Ha TaKOI BOIIPOC He SIBASIETCS
OYEeBHAHBIM U B AOKTPHHE, TaK KaK CYIJeCTBYeT CTPOroe OrpaHHYeHHe YCAOBHI B BOAEH3BSBACHISIX
«<mortis causa.

TeM caMmbIM, MOAOXKEHMSI 00 YCAOBHBIX 3aBEIAHUSIX He AOCTATOYHO (POPMAAM30BAHBI M TPeOyIOT
AOKTPHHAABHOTO aHAAU3A AASL BBIPAOOTKH OCHOB AASL TOAKOBAHIIS IIPH IPYIMEHEHHU AQHHBIX HOPM.

O6cyxaenne

3aBeljaHIe C yCAOBHUEM — He HOBOE sIBA€HIE B YACTHOM IIPaBe U AOCTATOYHO IIIUPOKO PACIPOCTPaHEeH-
HOe B 3apy0e)XHbIX FOPUCAUKIHAX. OCHOBOI MOAOXKEHHUI O 3aBEIIAHHUSIX C YCAOBHEM SIBASIETCS IPUHIIUII
CBOOOADI 3aBEIjaHMs, KOTOPBII IPEATIOAATAET He TOABKO CBOOOAY BbIOOpa HACACAHHKOB U PACIIPeACACHIS
MEXAYy HUMH HACAEACTBA, HO U CBOOOAY OIIPEACACHUS YCAOBHI HACAEAOBAHIIS, KOTOPBIA MOTYT BBIpa-
KATbCsI KaK B YCTAHOBACHHH 3aBelaTeAbHBIX OTKAa30B, 3aBellaTeAbHBIX BO3AOXKEHHI, TaK U B OTIPEACACHHN
OTAQraTeAbHbIX M OTMEHUTEABHbIX YCAOBHIL IIPY OTCYTCTBUU UMITEPATHUBHbIX 3aIIPETOB.

B 11eAOM MOXXHO BBIAGAUTD ABE OCHOBHBIE MOAEAU PETYAUPOBAHIIS [IOAOXKEHHUIT 00 YCAOBHBIX 3aBEIIjaHIISIX:

1) Moaeab obmero PEeryAMpOBaHUS — KOTAQ B HACAEACTBEHHOM 3aKOHE OTCYTCTBYIOT CIICI[HAAbHbIE
HIOAOXKEHUS], CY>KAIOIIKe XapaKTep YCAOBHUIT HACAGAOBAHISI 1O 3aBelljaHuo. IToAOOHAsI MOAEAD CYIeCTByeT
B Poccmiickoit Qepepanuu. B K PO orcyTcTByIOT ClieljaAbHbIE IOAOXKEHUS 06 YCAOBHBIX 3aBeljaHUSIX
U TaKue MOAIHHESIOTCS OOIIMM IIpaBUAAM OO YCAOBHBIX cAeAkax. OAHAKO IIPaBOINPHMEHHUTEAb B AQHHOM
CUTYaLiK BBIHY>KACH IIPHMEHSTb METOA TEACOAOIMYECKON PEAYKLIMU IIPU TOAKOBAHHUU IIOAOKEHHI 06
YCAOBHBIX CAEAKAX IIPHMEHUTEABHO K 3aBellaHUSIM, TAK KaK 3aBelljaTeAbHast CB060AA yke CBOOOABI AOTO-
BOPHBIX CAGAOK M K MOMEHTY BCTYIIACHMS 3aBellJaHs B CHAY BOAe3BSIBUTEAS yoke HeT. KpoMe Toro, caeayer
HIOHVIMATh, 9YTO CBOOOAQA 3aBeIjaHUsI MOXKET BCTYIIUTb B KOHPAUKT CO CBOOOAON HACACAOBAHIS M YCTAaHOB-
AeHHBIE YCAOBUSI OTAAIaTEABHOTO XapaKTepa IIPH OCATATeAbCTBE Ha IPABO- ACECIIOCOOHOCTD HACAEAHHKA
He MOTYT UMETb CHABL A B OTHOIIEHNH OTMEHUTEABHBIX YCAOBHI YBEAMUHBAETCS PUCK HEOTIPEASACHHOCTH
[IOAOKEHHSI KPEAUTOPOB, YTO B CBOIO OUYEPEAD MOXKET IPUBOAUTS K ACCTAOHAU3AIUK 060POTa;

2) MOAEAb CIIEIAABHOTO PETYAMPOBAHIST — KOTAQ 3aKOH COAEPYKHUT MOAOYKEHMS], CYIXKAIOIIue ITepeveHb
BO3MOKHBIX YCAOBHE HACAEAOBAHHS M OIPAHHYMBAET BHABI TaKMX ycAoBHil. K mprMepy 3akoHoaaTeAbcTBO
psiaa cTpaH (YKpanHa, Kazaxcran) YCTaHaBAMBAET BOBMOKHOCTD OIPEACACHIIS AMIIb OTAATaTeABHBIX YCAOBHI
B 3aBeIjaHII, XOTb U 6€3 YKa3aHIs 3alpeTa Ha OTMEHUTEABHBIE, HO B CHAY XapaKTepa H3AOKEHISI CIIEIJHAABHBIX
HOPM TaKOH 3ampeT BbITeKaeT. CIieIfnaAbHOe PeryAHpOBaHKE MOYKET BRIPXKATbCS M B YCTAHOBACHUY KPUTEPHEB
somycrumbix ycaosuil. Tak, I'K PK ompepaeasieT, 9To ycAOBHS MOTYT KacaTbCs AWIIb XapaKTepa ITOBEACHHS
HACAEAHFIKA, YTO O3HAYAET HEAOIyCTUMOCTD O0YCAABABAHIS HACAEAOBAHIS APYTHMH OOCTOSTEABCTBAMH.

B paMkax MOAeAM CIEITaAbHOTO PeryAHpOBAHMUS MPEACTABASETCSI AOCTATOYHO CAOXKHBIM IIPHMeHe-
HYe OOILIKX [TOAOXKEHHUIT 00 YCAOBHBIX CAGAKAX K 3aBEIAHUSIM C YCAOBHSIMU. 3a HCKAIOYEHUEM, ITOXKAAY,
HIOAOXKEHUIT 0 AOGPOCOBECTHOCTH. SIBAsIETCSI HEOIIPEAEAEHHDBIM TAKKe BOIIPOC O TOM, K KAKOMY IIEPHOAY
BPEMEHH AOAXHBI OBITb IIPHUBSI3AHbI YCAOBIISL B YCAOBHBIX 3aBeljaHIsIx? MOoXKeT AU 3aBeljaTeAb 00YCAOBHTD
[IPUHSTIE HACAEACTBA YCAOBHEM O XapaKTepe TOBEACHUS HACAEAHHKA, COBEPIIAEMOM IIPH XU3HH HACAEAO-
aareasi? Vlau Takoe 1moBeaeHHE AOAKHO OBITb IIPOAEMOHCTPHPOBAHO IOCAe? A eCAH ITOCAE, TO B TeYeHHe
KaKOTO BpeMeHH ITOCAE OTKPBITHS HACAEACTBA, HACKOABKO ITPOAOASKHTEABHBIM OHO AOAYKHO OBITD U AD.

B oTeyecTBeHHOI CYyAeOHOI IPAKTHKE PEAKO BCTPEYAIOTCS AGAQ, CBSI3AHHBIE C OCIIAPHBAHIEM YCAOB-
HBIX 3aBemaHuil. 3a mepuop ¢ 2009 mo 2024 rr. HaMu BBIIBA€HO Bcero 11 MOAOGHBIX A€A U TOBOPHTD O
CAOXKUBILENCS IPAKTHKE B TIOAOOHBIX YCAOBHSIX BECbMA CAOKHO, TaK KaK II0 KAKAOMY U3 OIPEAEACHHDIX
BbIIIIE BOIIPOCOB HEBO3MOJKHO BBIIBUTD OOA€E OAHOTO A€A 32 BECh IIEPUOA K TO B AY4ILIEM CAYYAE.
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ba6aaxaHaH 3.J1. YcTounBocTb NpaBoBoro 3ddhekTa 0HOCTOPOHHEr0 BONIEU3bABNEHNUA...

Tax, 110 BOIIPOCY O IIepHOAE BPEMEHH AASL COBEPIIEHHUS YCAOBHS, YKA3aHHOTO B 3aBellaHMH 0 AeAy NO
2K-424/2011 KaccanmoHnHas cype6Hast KOArerust AKMOAMHCKOTO 06AaCTHOTO CyAa B cBoeM ITocraHoBAEHUM
or 15 cerrsi6pst 2011 . AOITyCKAeT IPUBSI3KY YCAOBI K IIEPHUOAY AO CMepTH 3aBemmareast. CoraacHo dpabyae
Aeaa Hcrery mpocra IpU3HATD CBUAETEABCTBO O HACACAOBAHHU IIO 3aBEIaHUIO HEACHCTBHUTEABHDBIM B CBA3U
C HEBCTyTIAEHHEM B AeFICTBHe 3aBelljaHus, II0 KOTOPOMY MMEeAOCh HEHACTyIIUBIIee OTAATaTeAbHOE YCAOBHE
B OTHOLIEHHUHU XapaKTepa [OBeAEHHs HaCAeAHHKA. Tak, HACAEAHHK AOAXEH OBITh OCYIECTBASTH YXOA 32
3aBellaTeAeM AO CMEPTH ITOCAEAHETO M CyA KOHCTaTHPOBAB HEBbIIOAHEHHE TaKOTO YCAOBHS, COTAACHACS C
BBIBOAAMU HIDKECTOSIIIX CYAOB O HEAGHCTBUTEABHOCTHU BhIAAHHOTO CBUAETEABCTBA [4].

Cya He aHaAH3HpYeT O BOBMOXXHOCTD BKAIOUEHHSI TAKIX YCAOBHIL B 3aBEIAHIe, M CCHIAASICh HA 0fmue
HOPMBI 06 YCAOBHBIX CAEAKAX, OCYIECTBASIET OLIEHKY (GAKTOB, HCXOAS U3 AOIYCTUMOCTH TaKUX YCAOBUI
B YCAOBHBIX 3aBEIAHUSX. MBI II0AaraeM, 4T0 B IIOAOOHOM CHTYAI[UH CAEAOBAAO 3aAATHCS BOIIPOCOM: &
KaK 3aBeljaTeAb OYAeT KOPPEKTHPOBATh CBOEH [IOBEACHHE AASI [JeAell BBIITIOAHEHHUS YCAOBHUH, YKa3aHHBIX
B 3aBeIJaHHY, He 3Hasl O TaKoBbIX? DaKT He3HAHMS B AQHHOM CAyYae AOAKEH IPe3IOMHPOBATHCS CYAOM
B CHAY AEVCTBHS IIPUHIIUINA TAiHBI 3aBEljAHNS, O COACPXKAaHUM KOTOPOIO 3aBeIaTeAb He AOAKEH OBIA
3HaTh, ¥ KaK IPaBHAO Y3HAET IIOCAE OTKPHITHsS HacAeAcTBa. COOTBETCTBEHHO, AOOUTBCS >KEeAAEMOIO
HACAEAOAATEAEM ITOBEACHHUSI OOBEKTHBHO HEBO3MOXKHO K HACAEAOAATEAD IIPOCTO IIOAAraeTCsl Ha «BOAIO
cAy4asi»>. B mopAOOHOI cuTyarnuu TepsieTcsi BeCh CMBICA YCAOBHBIX 3aBEIJAHU, [IEAb KOTOPBIX IO3BOAUTD
HACAEAOAATEAIO TTIOBAMSTH Ha ITOBEAEHHE HaCAEAHHKA (AaTb IMIaHC UCTIPAaBUTbHCS, UCTIPABUTDh CBOIO )KM3Hb
" T.n.) B IIOAOXKUTEABHOM KAIOYE.,

IToaaraeM, 4TO OOYCAOBAMBAHIE HACACAOBAHMS XapaKTePOM IIOBEACHHUS Ha IIEPHOA AO CMEPTH
HACACAOAATEAS B YCAOBHIAX 3aBEIJAHUS KAK ANYHOM TalHOM OAHOCTOPOHHEHN CA€AKH — 9TO IOPUAUYIECKHM
oxcioMopoH. Ecan MbI mpusHaeM TakoBble, TO GaKTHIECKH AOAXKHBI IOHUMATb, UTO UX PeaAr3aliusl BO3-
MOXXHa TOABKO Yepe3 HaCACACTBEHHBII AOTOBOp, He PH3HABaeMbIH B Ka3aXCTaHCKOM IIpaBe.

C 0AHOIT CTOPOHBI, KaK CTOPOHHHKH IIPE3YMIILHH AHCIIO3UTHBHOCTH B IPOXKAQHCKOM IIpaBe U CBOOO-
ADBI BOAEH3BABACHUS, ITOAAraeM, YTO OTCYTCTBYIOT IIOAUTUKO-TIPAaBOBbIe OCHOBAHHS OTPaHUYEHHS IpaBa
Ha yCTaHOBAEHME IIPaBOMEPHBIX OTAAraTeAbHBIX YCAOBMIL B 3aBemjaHuu. Ho ¢ Apyroit cTopoHbl, ucxoas
M3 3aKOHOAATEABHOIO CY>KEHUS MTOAOOHBIX YCAOBHMM B BOAEH3BSBACHHUAX Ha CAyYall CMEPTH AAS LieAeH
HACAGAOBAHUS AO YCAOBHI OTHOCHTEABHO XapaKTepa ITOBeACHHUS HACAGAHMKA, CYUTaeM, YTO L}€Ab TaKOTO
CIIELMAABHOTO PEryAMPOBaHMS COCTOUT B NPEAOCTAaBACHUU 3aBelIaTeAI0 BO3MOXXHOCTU «<HCIIPABUTb>
HEeYTOAHOE COLIMAABHO-TIOpHUIIaeMOe MOBeAeH e HaCAeAHUKA U T.I. COOTBETCTBEHHO, KOTAA 3aBeljaTeAb
XOYeT OT HACACAHMKA ITIOBEACHIS B [IOAB3Y Ce0sI AO OTKPBITHS HACACACTBA, TO pasyMHee 3TO OPOPMASITH
yepe3 HaCAGACTBEHHBIN AOTOBOP, TaK Kak KOHBEPCHA TAKOTO 3aBelllaHKs B PEHTY HeBO3MOYKHA BBUAY TOTO,
9TO IPH peHTE COOCTBEHHOCTD IEPEXOAUT IPH KUSHU [IOAYYATEAS] PEHTBL.

IIpuMeyaTeAbHO, 4TO repMaHCKOe 3aKOHOAATEABCTBO HAINIPSIMYIO 3allpeljaeT OoIpeAeAeHHe YCAOBHI
0 MOBEACHUH HACAEAHHUKA B [TOAB3Y 3aBeIaTeAs] U CyAeOHas IPaKTHKA 3aBeljaTeAbHBIE YCAOBHS O IIOCe-
I €HUH HACAEAOAATEAS] MAU OCYIIECTBACHHUS YXOAQ 32 HUM IIPEAOIIPEAEASIeT KaK HUYTOXKHbIE [5]. B eaom
HeMeL[KUI ITOAXOA 3aKAIOYAeTCs B TOM, YTO CBOOOAQ 3aBelaHUS OTPAHMYMBAETCS CBOOOAOI BBIOOpa
HACAGAHHKA, a TakoKe MPaBOBBIMHU U MOPAAbHBIME HOpMaMHU. KpoMe TOro yCAOBHS B yCAOBHBIX 3aBellja-
HILSIX AOAXKHBI OBITh AOCTATOYHO OIIPEAEACHHBIMH, He BBI3bIBAIOIMMI COMHEHIS U He [IPEATIOAATAIOI M
ABOSIKOe ToAKOBaHHMe |6 ]. B 1jeAoM HeMelkoe 3aKOHOAATEABCTBO [PUAEPKUBAETCS OOIIIEl MOAEAH Pery-
AMIpOBaHMS YCAOBHBIX 3aBelIaHUM KaK YCAOBHBIX CAEAOK, IIPEAOIIPeAeAsisl KPUTEPHH AeHCTBUTEABHOCTH
YCAOBHIH U BBIAGASIA TaKHe YCAOBHS KaK: OTAAaraTeAbHble, OTMEHHTEAbHbIE H YCAOBHA B ITIOAB3Y TPEThEro
Auna. A cyaebHas MPaKTHKA, B CBOIO O4epeAb, B paMkax Ex post KOHTpOAS ¢ IpHMeHeHreM TeAeOAOTH-
9eCKOM PEAYKIJUH IPEAOIIPEASAVAA OOIIMe IPUHIUIIBI AOIYCTUMOCTH U HEAOIYCTHMOCTH YCAOBHIL AASI
KQXXAO! IPYIIIIbL.

IToaaraem, 94TO B paMKax CYLIECTBYIOLIEl CBOOOADI 3aBEINAHMs, PACIIUPEHHe CBOOOABL OTIPEACAEHIIS
YCAOBHIT HACAGAOBAHISI HE MOXKET BbI3BaTh KAKUX-AMOO0 IPOOAEM IIPH YCAOBUH COOAIOAEHUS PSIAQ KPHTe-
PpHeB, CBSI3AHHBIX C OTPAaHHYEHHUEM AOITYCTUMOCTH YCAOBUIL. TakOBBIMU MOTAH GBI CTATh CAEAYIOLIVE:

OTCYTCTBHE ITOCSTATEAbCTB Ha IIPABO-AEeCIIOCOOHOCTh HACACAHUKA;

IIPaBOMEPHOCTb YCAOBHI (OTcyTCTBHe HPOTI/IBOHpaBHOCTI/I) ;

BEPOSITHOCTD YCAOBHI 1 GaKTHIECKAsI BOSMOSKHOCTD UX COOAIOAEHIIS], ECAU OHH KaCAIOTCSI XapakTepa
TIOBEAEHUS HACAEAHUKA;
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OTCYTCTBHE HAXOXKACHHS! yCAOBHI B IPOTUBOPEMUH C OOIIIENPU3HAHHBIMU HPABCTBEHHbIMH LIeHHOCTSIMY;

OTCYTCTBHe YIPO3bl AF06OTO BpeAa IPH MX COOAIOAeHNN (MCIIOAHEHHH);

HECBSI3aHHOCTD YCAOBHI C AFOOBIMH IIPEAOCTABACHUSMH HACAEAOAATEAIO IIPH €TI0 KU3HH.

B ycaoBusX cymecTByiomeil CBOGOABI AOTOBOPA aBTOP HACTOSell CTAThU He BUAMT MpEISATCTBHIL
AASL BBEACHHS] MHCTHTYTa HACAEACTBEHHOTO AOTOBOPA B Ka3aXCTAHCKOE IPAKAAHCKOE 3AKOHOAATEABCTBO.
YkasaHHAs KOHCTPYKIHS [IOXOKA HA AOTOBOP PEHTBL, HO He HACHTUYHA €My, TaK KAK yCTAHABAUBAET AOTIOA-
HHUTEABHOE yCAOBHE (CPOK) AAS BCTPEYHOTO IPEAOCTABACHHS — CMEPTb HACAEAOAATEASL. B coBpeMeHHbIX
YCAOBHSIX U B LIEASIX PACIIMPeHHUs IPHHIHIA AUCTIO3HTHBHOCTU OAOGHOE HOBOBBEAEHHE [IO3BOAMAO GBI
pacmHUpuUTh CBO6OAY HACACAOBAHHUS YIACTHUKOB HACACACTBEHHBIX OTHOIIECHHIL.

Eille 0OAHUM BOTIPOCOM SIBASIETCS BOTIPOC O IPOAOAKUTEABHOCTH COCTOSIHHS IIOABEIIEHHOCTHU HACACA-
HHKA [I0CA€ OTKPDITHS HACACACTBA H ero NpuHaATHs. K NprMepy, 3aBemmaTeAb OIPEACAHA, YTO HACACAHHKY
3aBemjaeTCsl UMYIIECTBO IIPU YCAOBHH IIOAY4eHHS BhICIIEro o6pasoBanus. MI3BeCTHO, 4TO CPOK IPUHATHS
HACAEACTBA COCTAaBASET 6 MeCSIEB CO AHS €TO OTKPBITHS H IIPH IPHHATAN HACACACTBA IO HCTEYCHUIO
YKa3aHHOTO CPOKa HOTAPHYC BBIAAET CBUAETEABCTBO O IIPaBe Ha HACACACTBO, a IIPABO COOCTBEHHOCTH Ha
Belly, BXOASIIHE B COCTaB HACAGACTBA, CIMTAETCS BOSHUKIIMM CO AHS CMEPTHU HacAepopareast. [lopo6Has
NO3UTHBHAS QUKLHS 6bIAA BBEACHA AASL LI€Aeil PEelIeHNs IPOOAEM «A€XKAYero» HACAEACTBA — IIEPUOAR
CYILeCTBOBAHMS MMyILIeCTBEHHON MacChl 6€3 MpaBoo6AapaTeAst. SHAIUT AU OTO, YTO HACAEAHHK CBSI3AH
3TUM CPOKOM H IIPOAEMOHCTPHPOBATh COOTBETCTBYIOIee IOBEAEHHE AOAKEH B IIPEAEAAX 9TOTO CpoKa? B
TaKOM CAyYae PsIA yCAOBHIL IIOMIAAYT B Pa3psiA 3aBEAOMO HEHCIIOAHMMBIX, B TOM YHCA€ U AOCTATOYHO IIOAO-
KUTEABHOE YCAOBHE, OTUCaHHOe B pabyae Boime. ONpeAeACHHO CACAYET PEAYLIMPOBATD IIPU TOAKOBAHUH
TIOAOKEHHI O CPOKE € y4eTOM IIPHHIMIIOB Pa3yMHOCTH U HHTEPECOB KPEAUTOPOB, HAXOASIUXCS B COCTO-
SHUM O)KUAQHHS. B HeMe1 Ko paBopUMeHHTEABHON IPAKTHKE CYAbI IPH3HAIOT YCAOBHE HACTYTHBIINM,
€CAM HACAEAHHIK COBEpIIHUA TIOMBITKY eTo UCTIOAHeHHs [ 7; 451 ]. OAHAKO TOABKO B TOM CAydae, €CAU €CTb
pasymuble comuenus | 8; 100-106].

IToaaraem, 4TO BBeAGHHE KOHKPETHBIX CPOKOB AAS AEMOHCTDALJUM HACACAHHKOM MOBEACHHS, IIPeA-
IINCAaHHOI'O B 3aBCIJAHUM, HEC SBASICTCA Pa3YMHI)IM HPI/I YCAOBHH YCTaHOBAeHH}I HpeAeAbeIX I‘paHHu (B
npeaeaax 1-3 aer). HuxHwuit ipeaeA Py 9TOM OXBATBIBAETCS CPOKOM MPHHATHS HACAEACTBA.

3akAroueHHe

ITpoBeaenHOE HCCAEAOBaHUE TIO3BOAMAO PE3IOMHPOBATh PSA BHIBOAOB.

KasaxcTaHCKoe HACAACTBEHHOE 3aKOHOAATEABCTBO B OTHOIIEHMH YCAOBHBIX 3aBelJaHMI 00AapaeT
KpaiiHe HU3KOM CTeNeHbI0 pOPMAAM30BAHHOCTH, a IIPU OTCYTCTBUM CAOXKHBIIENCS CYyA€OHOM IIPAKTHUKY
popMasbHas HEOIIPeAeACHHOCTD TAKIX TOAOXKEHHI KXKeTCs elre Bbiire. Takoe MOAOKeHHe CIOCOOCTBYeT
paKTHIeCKOl HeBOCTPEOOBAHHOCTH HCCAEAYEMOTO HHCTUTYTA. B HOTapHaAbHOM IIPAKTHKe KpaiHe peA-
KO BCTPEYAIOTCS CAYYaK YCAOXKHEHMS COAEPIKAHIS 3aBelaHMsI KaKMMU-AHO0 YCAOBUSIMU B OTHOIIEHUM
XapaKTepa IOBEACHH HACACAHHKA.

BrlsiBA€HHAS Ka3aXCTAHCKAs CyAeOHAs IPAKTHKA MAET B Pa3pes3 C CYLIeCTBYIOMMMU MUPOBBIMU MOAE-
ASIMU M AOKTPHHAMHU B cpepe IpUMeHeHH BOACH3bABAEHUs «mortis causa» mop ycaosueMm. B yactaocty,
HEAB3sI CIUTATh AOITYCTUMBIMU TAKHE YCAOBH:S B YCAOBHBIX 3aBEIIAHMAX, KOTOPBIE KACAIOTCS IOBEACHHS
HACAGAHUKA B IOAb3y HACAEAOAATEAS AGMOHCTPHUPYEMOIO U OIPaHMYEHHOIO IIEPHOAOM AO OTKPBITHS
HacAeacTBa. PopMyAa O BCTPEUHOM IIPEAOCTABACHHU HACACAOAATEAIO IIPU SKM3HH IIPH YCAOBHHU BCTped-
HOTO IPEAOCTABAEHHUS IIOCA€ CMEPTH HACAEAOAATEASl HE MOXKET COCTAaBASITh COAEPXKaHMS YCAOBHOIO
3asemtanmst. Takast popMyAa mpepoIIpeaessieT HeOOXOAMMOCTD BHIPXKEHHS BCTPEYHOTO BOACUSBSIBACHHS,
a 3HAYMT MOXET OBITh OPOPMAEHA TOABKO Yepe3 AoroBop. KaszaxcTaHCKOMy 3aKOHOAATEABCTBY 3HAKOMA
KOHCTPYKIIHS IIOAOOHBIX AOTOBOPOB KaK PEHTHBIX, OAHAKO KBAAMQUI[POBATh OTHOIIEHUS M3 HHUX KaK
PEeHTHBIE HeAb3sl BBUAY HECOOTBETCTBHSA TaKOMY KBAAMQPHIUPYIOIeMy IPU3HAKY KaK IPeAOCTaBACHHE
BelIU B COOCTBEHHOCTS IpH xu3Hu. [ToaaraeM, 4To B paMKax CyILjeCTBYIOLIEH CBOOOABI AOTOBOPA CAEAOBA-
AO OBI IPSIMO IPH3HATH BO3MOXKHOCTD 3aKAIOUEHHS] HACAEACTBEHHOT'O AOTOBOPA M HICKAIOUHTb UAHU CY3HUTb
3aIpeT O pacHOPSDKEHUH HMYIeCTBOM Ha CAyYai CMEPTHU B KaKOH-AH00 HHOM GopMe KpOMe 3aBeIaHusL.

IIpeaeAbHBIE CPOKH AEMOHCTPALUM JKEAAEMOIO HACAEAOAATEAEM IIOBEACHUSI B PaMKax CBOOOADI
3aBeIjaHKs MOT'YT ObITb YCTAHOBAEHDBI CAMUM 3aBEIATEAEM, OAHAKO B [IEASIX TAPAHTHH IIPAaB KPEAHUTOPOB
He AOAXHBI ITPEBBIIATh OAHOTO I'OAQ, SBASIIONIErOCS Pa3yMHBIM AASL AGMOHCTPAIIMM TaKOTO ITOBEASHMUS
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ba6aaxaHaH 3.J1. YcTounBocTb NpaBoBoro 3ddhekTa 0HOCTOPOHHEr0 BONIEU3bABNEHNUA...

M AHAAOTMYHBIM CPOKaM TapaHTHUH IIPAaB OTCYTCTBYIOMIMX HACAGAHHKOB. IIpu 3TOM Ipy BO3HUKHOBEHHU
COMHEHHI O COOAIOAEHHU YCAOBUI CYABI AOAKHBI PACLIeHUBATh YCAOBHSI KAK COOAIOACHHBIE IIPY AEMOH-
CTpALMH ITOIBITOK €T0 UX COOAIOAEHIS B IIPEAEAAX YCTAHOBACHHBIX CPOKOB.

E.A. Ba6apxanss, 3.5.M., Maqsut Narikbayev University skeke KYKbIK FhIABIMH MeKTeOiHiH
Adjunct Assistant Professor (Acrana K., Kazakcran Pecmy6ankacer): «Mortis causa» 6ip>kakrsi
epik 6iAAIpYAIH KYKBIKTBIK dCepPiHiH TYPaKTBIABIFBI.

Makaaapa mapTieH epik 6iAAipreH Kesae Mypa KaAABIPYILIBIHBIH, «COHFbI> epKi XY3ere achpy Mace-
AeAepi KapaCThIPBIAAADL

3eprreseTiH HpOOAEMAAApPABIH ©3€KTiAiri 6ipxarap QakTopAaapra 0ailAQHBICTBI ©CHETTEPAIH
KYKBIKTBIK 3CepiHiH 9ACI3 TYPAKTHIABIFBIMEH 5KaHaMa 60AaAbL: 1) Myparepain MiHe3-KyAKbIHbIH CHITAThIHA
KATBICTBI IIAPTTApPABL 6araray kesiHpae cor Ex post 6aKbiaaybIHbIH KeH AUCKPELUSCHL; 2) ©CHETTe Kop-
CeTiATeH IIapTTapABIH OPBIHAAAYBIHBIH YaKbITIIA Y3aKTBIFbI, MYParepAiH KpeAUTOPAAPHIHBIH KYKbIKTapbIH
YaKTBIABI iCKe aChIPyFa KeAEPri KeATipeAl; 3) IMIAPTTaPABI iCKe aCBIPYABIH KOAAAHBICTAFbl MEXaHM3MAEPAIH
SKOKTBIABIFBI XJHE T. 0.

3eprTey TakbIpbIOBI «mortis causa>» AereH epik 6lAAIpYy LIapTTapMeH OPBIHAAY XK9HE iCKe achIpy
TapTi6iH PeTTENTIiH KYKBIKTBIK HOpPMaAap, COHAAM-aK OCBIHAAM €piK KYKBIKTBIK dCEPiHiH TYPaKThIABIK
AdpexKeCiH KOpCeTeTiH KAABIIITACKAH HOTAPHUATTHIK KOHE COT IIPAKTUKACHI OOABIIT TAOBIAAABL

3eprTeyalH MakcaTbl - «mortis causa» AereH OIp)KakTbl epik OIAAIPYAIH KYKBIKTBIK dcepiHiH
TYPAaKTBIABIK, AdpexeciH Garasay, Mypa KaAABIPYLIBIHBIH OCBIHAQN COHFBI epKi JKy3ere achIpBIAY IIPOOAe-
MAaAapbIH aHBIKTAY JKoHE aHbIKTAAFAH MACEACACPAI IIEITY 5KOAAAPHIH YChIHY.

3eprTey TakbIpbIObIHBIH SKaHaAbFbl KasakcraH PecrryOAMKAachIHBIH a3aMaTTBHIK 3aHHAMAChIHAA
IapTTapMeH «mortis causa» AereH epik OiAAIpreH Ke3pe Mypa KaAABIPYLIBIHBIH, COHFBI €pKi iCKe achl-
PBIAY TeTiKTepiHiH KOKIIBIABIFBI JKOHE OCHETTEPAIH TYPAKTHIABIFBIH OaFaAayFa apHAAFAH 3ePTTEYACPAIH
JKOKIIBIABIFBIHAQ JKATBIP.

Tyiiindi cosdep: mypazepaep yuwiin wiapmmapOviy mypaxmvlAbizbitbiy aAcizdiei wiapmmapdvt ardvin ara
beAzirey apkpiabt ocuem 6ocmandviebt mypasl epexcesepdi icke acvipyea Kedepai sacaiidvy, Hemece wapmmap-
duiyy Oip boniziniy beAzicizdiei ocuemmin KyKbiKmMblK acepin bazarayaa kedepei keamipedi.

Ye.L. Babajanyan, Master of Laws, Adjunct Assistant Professor of the Higher School of Law of
Magsut Narikbayev University (Astana, Republic of Kazakhstan): Sustainability of legal effect of
unilateral expression of will ‘mortis causa’ under condition.

The article considers the problems of realisation of the ‘last’ will of the testator when making wills
under conditions.

The relevance of the problems under research is mediated by the weak stability of the legal effect
of wills under conditions due to a number of factors: 1) wide discretion of judicial Ex post control
in assessing the conditions concerning the nature of the heir’s behaviour; 2) temporary duration of
fulfilment of the conditions specified in the will, which prevent the timely realisation of the rights of the
testator’s creditors: 3) absence of effective mechanisms for the implementation of the conditions, etc.

The subject of the research are the legal norms regulating the procedure for making and realising wills
‘mortis causa’ under conditions, as well as the established notarial and judicial practice demonstrating the
degree of stability of the legal effect of such wills.

The purpose of the paper is to assess the degree of sustainability of the legal effect of unilateral wills
‘mortis causa’ under the condition, to identify the problems of realisation of such last will of the testator
and to determine the ways of solving the identified problems.

The novelty of the research topic lies in the absence of studies devoted to the assessment of the stability
of wills under conditions and weak normative definition of the mechanisms of realisation of the testator’s
last will at the will ‘mortis causa’ under conditions in the civil legislation of the Republic of Kazakhstan.

The main conclusions are that the implementation of the provisions on freedom of will through
normatively established possibilities of predetermination of conditions for heirs is hindered by the weak
stability of either the conditions themselves or the legal effect of the whole will due to the uncertainty
in the assessment of conditions, which is hindered by the lack of criteria for assessing such conditions.
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NMPABOBOE OBECNE4EHUE 3ALLIUTbI PABOTHUKOB
OT CTPECCA HA PABOYEM MECTE:
CPABHUTEJIbHO-NPABOBOE UCCJIEJOBAHME

M.X.XACEHOB, PhD 10 ropucrpyaeHmuy, accouupoBasHblii npodeccop, Associate Professor Maqsut Narikbayev University
(r. Acrana, Pecry6anka Kasaxcran), e-mail: m_khasenov@kazguu.kz

M. KAHATKBI3BI, Research Assistant Magsut Narikbayev University (r. Acraa, Pecriybanka Kasaxcran), e-mail: m_kanatkyzy@kazguukz

AKTyaABHOCTD TeMbI 00YCAOBACHA BAUSIHIIEM [ICHXOCOLMAABHBIX $AKTOPOB Ha 3A0POBbe PAbOTHUKOB
U OTCYTCTBHEM HeOOXOAUMOrO IIPaBOBOTO PEryAMPOBAHMS AQHHBIX ACIIEKTOB TPYAOBBIX OTHOIIEHHI B
Ka3aXCTaHCKOM 3aKOHOAATeAbCTBe. IIpeaMeT MCCAGAOBAHMSA COCTABASIOT MEXAYHAPOAHBIE CTAaHAAPTBI,
HOpPMATHBHbIE IIPABOBbIE AKTHI i CyAeOHAs IIPAKTHKA, @ TAKOKe AOKAAABI MEKAYHAPOAHBIX OpPraHU3ALIMI
M Hay4HBIX HHCTUTYTOB, IIyOAMKAIIMN Y4EHbIX U IKCIepTOB. I]eab paboThI 3aKAtOUaeTcsi B pOpMUpPOBa-
HUH Hay9YHO 0OOCHOBAHHBIX PEKOMEHAQLINI TI0 IPABOBOMY OOeCIIeYeHHIO IICHXOAOTNYECKOTO 3AOPOBBS
PaboTHUKOB. B paMkax IpoBeAEHHOIO MCCAEAOBAHUS HCIIOAB30OBAHBI CPABHUTEABHO-IIPABOBOM U $Op-
MaABHO-IOPHANYECKUI METOABL, METOABl KOHTEHT-AaHAAM3Ad M aHAAM3a CyAeOHOM mpakruku. HosmsHa
PabOThI COCTOUT B COIIOCTABACHHH Ka3aXCTAHCKOTO TPYAOBOTO IIPaBa C MEXXAYHAPOAHBIMU CTAHAAPTAMHU
U TIepeAOBOIT 3apyOeXXHOF IPAKTUKOM. B pesyAbTaTe HCCACAOBAHMS AaBTOPAMH IIPEAAOIKEHO 3aKPEITUTD B
TpyaoBom kopekce PK mpuriumn obecredeHns npaBa pabOTHHKA HA yBKEHUE U 3AIIUTY CBOETO AOCTO-
HHCTBa B cepe TPyad, a TAKKe BKAIOYUTH IIPAaBO paOOTHUKA Ha yBaeHHe AocToMHCTBA. Kpome Toro,
000CHOBAHO AOIIOAHEHUE ITepedHsT IPOPeCCHOHAABHBIX 3200A€BaHUI YMCTBEHHBIMU U IIOBEACHIECKIIMU
PacCTpONCTBaMH, BKAIOYAIOLIMMU MTOCTTPABMATHYECKHI CTPecC, KaK 9TO IPEAyCMOTpeHO B PexoMeHAa-
o MOT N°194 «O nepeure npodecCHOHAABHBIX 3a00A€BaHUI, YBEAOMAEHHUN O HECYACTHBIX CAYYasX
U UX perucTpanun>. Heo6X0ANMO apanTHpOBaTh U PACUIMPHUTD MIOHSITHIHBIN aNapaT, 3aKpeIAeHHBIH B
TpyaoBom xopekce PK, BKAIOUMB B HeTo TaKHe IOHATHUSL, KAK «3A0POBbe PAOOTHUKA» «<IICHXOCOLHAAbHbIE
PHCKH>, «CTpecc Ha pabodeM MecTe» H «IepepaboTKas (KOTOPYIO CAeAyeT OTAMYATb OT CBEPXYPOIHOM
paboTb). DTH MOHATHS AOAXKHDI IOAYIUTD YETKOE IIPABOBOE OIPEACACHHE, YTO IO3BOAUT PETYAUPOBATD
BOIIPOCHI 3aIIUTHI PAOOTHUKOB OT IICHXOCOLMAABHBIX PUCKOB Ha 3aKOHOAAQTEABHOM YPOBHE.

Katouesvle crosa: cripecc Ha paboyem mecme, NCUXOCOYUAAbHbIE PUCKY, 00CHOUHCMBO pabdommukd, 300posve
pabommuka, mpydosoe npaso, oxpana mpyda, besonacivie ycAosus mpyda, npoPeccuonasbHoe (IMOYUOHANLHOE)
BbI20PAHIE, NCUXOAOZUHECKOE HACUALE, NOCMPABMAMUHECKUil cmipecc, yucmaentsie (nosedenteckue) paccmpoiicmea.

BBeaenne

Crpecc Ha paboueM MeCTe IPEACTaBASIET COOOM 3HAYUTEABHBIN (PAKTOP PHCKA AASL 3AOPOBbBS
PaOOTHHKOB, BAMSIS Ha MX OAAroIOAyYHe U IIPOU3BOAUTEABHOCTb TPyAd. B ycAoBmsx raobaamsariuu u
TpaHCPOPMALIUK TPYAOBOTO PBIHKA BOIIPOCHI 3AIUTHI IICUXHYECKOTO 3A0POBbsl PAOOTHHKOB IIprobpeTa-
0T 0COOYIO aKTYaABHOCTb.

ITo onenxam BcemupHO# opraHusanMu 3ApaBOOXpaHEeHMs (BOS) , U3-32 ACTIPECCHUBHBIX M TPEBO-
>KHBIX PACCTPOMCTB CTPAHBI MHPA €XKETOAHO TEPSIOT 12 MHAAMAPAOB TPYAOBBIX AHEH, YTO COOTBETCTBYET
IIPOU3BOACTBEHHBIM ITOTepsiM B pasMepe 1 TpaH poaa. CIIIA B roa. B 2019 roay 15% HaceaeHHS TpyAO-
CIIOCOGHOTO BO3PAcTa HMEAO IICHXUYeCKHe PacCTpoiicTsa [26].

© M.X. Xacenos, M. Kanarksi3si, 2025
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TPYZI0BOE MPABO

Mexaynapopnas oprannsagus tpyaa (MOT) npusHaér crpecc Ha pabodeM MecTe 3HAIMMBIM
IICHXOCOLIMAABHBIM PHCKOM, KOTOPBIN TpebyeT MpaBoBOro peryauposanums. Kasaxcramckoe tpyaosoe
3aKOHOAATEABCTBO, HECMOTPSI Ha PATHPHKALIMIO PSIAA MEXAYHAPOAHBIX KOHBEHIUIA, BCE €IIjé HeAOCTATOU-
HO IIOATOTOBAEHO K COBpEMEHHbIM BbI30BaM, CBS3aHHBIM C 3aLJUTOI PAGOTHIKOB OT CTpecca.

Hacrosimasi cTaThsi HanpaBAeHa HA AHAAM3 CYLIECTBYIOIINX PABOBBIX MEXAHU3MOB 3alUTHI PAGOT-
HHKOB OT crpecca B Kasaxcrane u 3apy6exHsix cTpaHax. B pamkax mccaep0BaHus GyAyT PaccMOTPEHBI
TeopeTHYeCKHe ACIEeKTHI, IIPABOBOE PEIyAHPOBAHME, CyAeOHAs NPAKTHKA U BOMOXKHBIE HAIPABACHIS
COBepIIeHCTBOBAHMS 3aKOHOAaTeAbCTBa PK.

ITpaBoBoe obecreyenre 3amursl pabOTHUKOB OT cTpecca B KasaxcraHe ImpakTHIecKH OTCYTCTBYeT.
TpyaoBoit kopekc PK 1 II0A3aKOHHBIE aKTHI OPHEHTHPOBAHBI Ha pU3MYECKYI0 6€30IaCHOCTb PAOOTHHKOB,
a TICHXOCOIIMAABHbIE PUCKU UTHOPHUPYIOTCSL.

AnaAu3 3apy6esKHON IIPAKTUKH OKA3bIBAET, YTO G PEeKTHBHOE PeryANpOBaHIe BKAIOYAET PABO Ha
yBaXkeHHe AOCTOMHCTBA PAOOTHHKA, «OTKAIOYEHHE>» OT PabOTbI, OrpaHMYeHHs IIePePabOTOK M KOMIIEH-
canpronssle Mexanusmbl. CyaeOHas npakruka B KazaxcraHe He paccMaTpuBaeT CTpecc Kak OCHOBAHHE AASK
3ALIUTHI IPAB PAGOTHUKOB, B OTAMYHE OT 3aPyOEXKHBIX IIOAXOAOB.

PemreHune mpo6aeMbl TpebyeT COBEPIIEHCTBOBAHMS 3AKOHOAATEABCTBA, BKAIOYAS! YCHAEHHE KOHTPOAS
3a TICHXOCOIMAABHBIME PHCKaMU U Pa3pabOTKy MEXaHU3MOB 3aLJUTHI OT CTPECCa, B TOM YHCAE IOPOX-
AQIOINUX €ro IPHMYMH, TAKMX KaK PasAMYHbIe GOPMBI AMCKPUMHHAIINN M HACHAUS Ha paboueM Mecre.
Heob6x0AuMO BHEApeH¥E B IOHSTUIHDIIA AIIAPAT TPYAOBOTO 3aKOHOAATEABCTBA TEPMHHOB <AOCTOUH-
CTBO PabOTHHKA >, «3A0POBbe PAOOTHHKA>, <[ICUXOCOIMAABHBIE PHCKH>», «CTPecC Ha pabodeM MecTe >
H «IIepepaboTKa>, a TaKoKe YeTKHIT MEXaHHU3M [IPABOBOTO PEIyAUPOBAHHS 3aLHTHI ICHXUIECKOTO 3A0PO-
Bbsl, BKAIOUAs] KOMIIEHCAIINIO MOPAABHOTO BPEAA U BBEACHHE O0SI3aTEABCTB PAGOTOAATEAS IO CHIDKEHHUIO
IICHXOCOLJMAABHBIX PHCKOB.

OcHOBHbIE IOAOKEHHS
Marepuasbl 1 METOABI
B cTaTpe ncroab3yeTcs CpaBHUTEABHO-IIPABOBOM METOA, B PAMKaX KOTOPOTO PACCMOTPEHBI MeXAyHa-
POAHbIE CTaHAAPTHI, BKAIouast kouBeHIy MOT, a Taxoke HOpMBI TPYAOBOTO 3aKOHOAATeAbCTBA Dpanrfiy,
ITopryraauu, Uraauu u Snonuu. IIpuMenen ¢opMaAbHO-IOPHAMYECKUI METOA, B PaMKaX KOTOpPOTO
IPOBEAEH aHAAU3 HOPMATHBHO-IIPABOBOM OCHOBBI OXPAaHbI TPYAQ M IICHXHUYECKOTO 3A0POBbsI pabOTHU-
koB. IIpoaHaAnsupoBaHa cyaeOHasi MPAKTHKA, B TOM UHCAe Ka3aXCTAaHCKas M 3apybexHas, B KOTOPOi
PpaccMaTpHBAAKCH TPeOOBAHHS IO KOMIIEHCAI[H MOPAABHOTO BPeAd, BRI3BAHHOTO CTPECCOM HA paboueM
MecTe. VICIIoAb30BaHbI SMITHPUYECKHE AQHHbIE, BKAIOYAs Pe3yAbTaTHl OIPOCOB ATEHTCTBA ITO AGAAM TOCY-
AapcTBeHHOI cAyx0bI Pecrrybaniu Kazaxcran, aokaaast MOT, BO3 u nccaepoBanmst Peciry6AnkaHCKOro
HAyYHO-HCCAEAOBATEABCKOTO MHCTUTYTA IO OXpaHe TPyAd. Taxoke IPUMEHSACS METOA KOHTeHT-aHaAM3a
HAy4HBIX ITyOAUKALINI, MEXKAYHAPOAHBIX PEKOMEHAQIINI U CTPATer i, HAIIPaBACHHBIX Ha COBEPIIEHCTBO-
BaHHe ITPaBOBOTO PeryAMPOBaHMUS IICUXOCOIMAABHBIX PHCKOB.

PesyabTaTni
1. TeopeTnyeckne OCHOBBI IPAaBOBOTO PEryAMPOBaHHS ICHXOCOIHAABHbIX PHCKOB

Ionsarue «crpecc> BrepBble 6b1A0 TpepsokeHO Tarcom Ceabe B 1936 I. i TPakTOBAAOCh UM KaK
«HecIeudUIecKas peaklys OpraHu3Ma Ha HeOOXOAMMOCTD AAITALMK K U3MeHeHusaM» [28, c. 4]. B
AaAbHEFIIIeM, [I0 Mepe PA3BUTHS HAyYHBIX HCCAEAOBAHMIL U IIPOIIECCOB TAODAAM3AIIUY PBIHKA TPYAQ, €TO0
oIpepeAeHHUe IpeTepIieAo u3MeHeHws. B wactHocti, MOT omuchiBaeT cTpecc Kak «HEraTUBHYI0 QU3H-
YeCKYI0 U 9MOLMOHAABHYIO PEeaKI[HIO, BOSHIKAIOLIYI0 BCACACTBUE AMCOaAQHCA MEXAY OCO3HABaeMBIMIU
4eAOBEKOM TPeOOBAHISAME M TEMU PeCypcaMy U BO3MOXXHOCTSIMHU, KOTOPBIMH OH PACIIOAATaeT AASL UX
YAOBAETBOpeHUs» |7, C. 5].

MOT npusHaér crpecc Ha pabodyeM MecTe 3HAYUMBIM (paKTOPOM PHUCKA AASL 3AOPOBbsI PAOOTHUKOB
U peKOMEHAYeT TOCYAAPCTBAM-YA€HAM BHEAPSTb HOPMATHBHO-IIPAaBOBbIE MEXAaHH3MbI AASL €TO PEryAH-
posanus. Kazaxcran parudunuposas psip PyHAaMeHTaAbHBIX KoHBeHIuH MOT, HampaBAeHHBIX Ha
obecriederne 6e30IaCHOCTH U rUrHeHs Tpyad. Cpean HUX:
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Kousenmusa MOT N¢ 155 «O 6e3omacHOCTH U rHrMeHe TPYAQ M MPOM3BOACTBEHHOM Cpepe>,
KOTOpasi BKAIOYAeT B [IOHATHE «3A0POBbe> He TOABKO GUNMECKHe, HO M IICHXUIeCKHe aCIeKTHI [ 17];

Konsennus MOT Ne 187 «O6 ocHOBaX, COAEMICTBYIOIIMX 0€30IaCHOCTH H FHTHEHe TPYAQ>,
KOTOpasi aKleHTHPyeT BHUMAHUe HA HeOOXOAUMOCTH KOMIIAGKCHOTO IIOAXOAQ K OXPaHe TPYAQ, BKAIOYAsI
IPOHAAKTUKY [ICHXOCOLMAABHBIX PHCKOB [ 18].

B 2010 r. MOT o6HoBHAA TIepedeHb IPOPeCCHOHAABHBIX 3a00AeBaAHMUI, BKAIOUHMB B HETO IIOCTTPAB-
Marudeckoe crpeccooe paccrporictBo (IITCP) kak HcHXudecKoe U MOBEACHYECKOe PacCTPOICTBO,
BBI3BAHHOE YCAOBHSIMH Tpyaa [ 14, c. 6]. D0, B cBOI0 0uepeab, 06s13bIBaeT paboTOAATEACH U TOCYAAP-
CTBEHHbIE OPraHbl Pa3pabaThIBaTh U BHEAPSITH MEPHI 110 [IPEAOTBPALIEHHIO TAKIUX COCTOSIHUIL, BKAIOYAS
IPOrpPaMMbI IICHXOAOTHIECKO MIOAAEPIKKH, OOyUeHIe MEHEAXKEPOB U COTPYAHHKOB METOAAM YIIPaBAe-
HUSL CTpeccoM, a Taioke GOPMUPOBAHME YCAOBHE, CIIOCOOCTBYIOIINX CHIDKEHHIO YPOBHS CTPECCOBBIX
daxTopoB Ha paboueM MecTe.

HecMoTps Ha MeXXAyHapOAHBIE 00513aTeAbCTBA, HAIIMOHAABHOE 3aKOHOAATeAbcTBO KazaxcraHa moka
He 06eCIIeunBaeT AOCTATOYHYIO 3aLIUTY PAGOTHIKOB OT CTpecca.

2. HanmonaanHoe 3akoH0AaTeAbCTBO Kasaxcrana B chepe sammurol
ICHXHYECKOT'0 3A0POBbsI PAGOTHHKOB

B Hacrosiee BpeMsi peaAHsallis IIpaBa PAOOTHHKOB Ha OXPAHY 3AOPOBbSI OCYILIECTBASIETCS Uepe3
3aKpeIASHHBIE B TPYAOBOM 3aKOHOAATEABCTBE HOPMbI, OXBATBIBAIONIME BOMPOCHI OE30MIACHOCTH TPYAQ,
3AIUTHL 3AOPOBBsI, IIPABO HA OTABIX M MATEPUAABHYIO OTBETCTBEHHOCTH paboropareast. Koncrurymms
Pecrry6auxu KazaxcraH rapaHTHpyeT KaXKAOMY Y€AOBEKY IIPABO HA TPYA, COOTBETCTBYIOLIYE TPeOOBaHMU-
M 6€30IACHOCTH U TUTHEHB, & TAKKe IPaBo Ha 0TABIX [ 15 ]. Kpome Toro, Peciiy6anka Kasaxcran, Hapsiay
¢ parudukanueit konseHnuit MOT, npucoeaMHMAACh U K APYTUM MEXAYHAPOAHBIM AOKyMeHTaM. Tak,
B cTaTbe 12 MeXAyHapOAHOTO MakTa 06 9KOHOMUYECKUX, COLMAABHBIX U KyABTYpHbIX mpasax (MIID-
CKII) 3akpenaeHO HpaBo KaXXAOTO YeAOBEKa Ha HAMBDBICIIMI AOCTHKMMbIA yPOBEHb QU3MYECKOTO H
IICHXIYECKOTO 3A0poBbs [9]. AaHHOe IPaBo TECHO B3aMMOCBSI3aHO C $pYHAAMEHTAABHBIMH IPUHIMIIAMY
MEXXAYHAPOAHOTO M HAIJMOHAABHOTO 3aKOHOAATEABCTBA, TAKUMH KaK IPHHITUII PaBEHCTBA M HEAOITYCTH-
MOCTb AUCKPUMHHALIH, OTPAKEHHBIMH B cTaTbe 7 Bceobmeit Aoekaapanny rpas yeAoOBeKa (BAH‘-I) [6]u
cTarbe 26 MesKAyHapOAHOTO MaKTa O TPAsKAAHCKUX U IoAMTHYecKux npasax (MIITTIIT) [10].

Bo-mepBBIX, OAHOIT U3 AKTYAABHBIX IIPOOAEM TPYAOBOT'O 3aKOHOAATEABCTBA SIBASIETCS COXpaHsIollee-
CsI MAGOAOTHYECKOe HaCAeAHE COBETCKOTO IIEPHOAA B IIOAXOAAX K IIPABOBOMY PEryAHPOBAHUIO TPYAOBBIX
ornomenuil. B Kazaxcrane, kak u B APYIMX CTpaHaX IIOCTCOBETCKOrO IIPOCTPAHCTBA, MO-IIPEXHEMY
HCIIOAB3YeTCSl TEPMHUH «OXpaHa TPYAd>, & paHee AeHCTBOBaBIIMIT 3aKoH «(O6 oxpaHe Tpyaa u He3omac-
HOCTH>» AO €r0 BKAIOUeHHst B TpyaoBoit kopekc B 2007 r. pa3pabaTbiBaACs IPeUMYIIECTBEHHO C YI6TOM
MHTepeCcOB PabOTHHIKOB [POU3BOACTBEHHOTO cekTopa [ 11]. Biocaeactim 2015 roay ero 6a3osbie moHs-
THSI X HOPMBI 0e3 CyIeCTBeHHbIX M3MeHeHUH ObIAM MHTerpupoBaHbl B TpyaoBoit kopekc Pecrrybanku
Kasaxcras, 4T0 3aTpyAHSET CO3AAHNE @AMHOTO U COTAACOBAaHHOT'O MeXaHHM3Ma ITPaBOBOTO PeryAUPOBaHHU
OXPAHBI 3A0POBbS PAOOTHHKOB.

ITonsaTue «oxpaHa Tpyaa» B HAIJMOHAABHOM 3aKOHOAATEABCTBE IIO-TIPeXHEMY HHTepPIpPeTUPYeTCs
[penMYLieCTBEHHO Yepes IPH3My GH3HUIeCKOTO 3A0POBbS PAOOTHIKOB U Mep 3aIIUTHI OT IPOM3BOACTBEH-
HOT'O TpaBMaTH3Ma, BOSHHUKAIONIETO B IPOLieCcCe TPYAOBOH AEATEABHOCTH, IIPU STOM IICHXOAOTHYECKOMY
3AOPOBbIO HE yAEAdeTCs] BHUMaHKe. B CBA3M ¢ 9THM BO3HHKAET KOAAMBH MEXAY Ka3aXCTaHCKMM 3aKOHO-
AATEAbCTBOM M ITOAOXKeHHMAMHE paruuimposannoil Korsenmmuu MOT Ne 155, koTopas B onpeaeseHuH
HOHATHS <3A0POBbE> OAHO3HAYHO BKAIOYAET KaK QU3MIECKHe, TaK M ICUXUIECKHE ACTIEeKTHL.

O BaXHOCTH MOHATHIHOTO alIIapara B TPYAOBOM IpaBe oTMedasa nmpodeccop C.JO. Torosuna, moa-
YepKHBas, YTO OH IIPEACTABASIET COOOI He IIPOCTO IepedeHb TEPMUHOB U UX TOAKOBAHMIL, a [IEAOCTHYIO
CHCTEeMy B3aMMOCBSI3aHHBIX ITIOHATHH, KAXAOe U3 KOTOPBIX 3aHHMAeT KOHKPETHOe MeCTO U BBIIIOAHSET
ompepeaéHHy0 ¢pyHKImIo [3, c. 72]. OAHAKO, KaK OTMEYaAOCh BBIIIE CYUIECTBYIOIIasi TePMHHOAOTHS
Ka3aXCTaHCKOTO TPYAOBOTO 3aKOHOAATEAbCTBA OXBATBIBAeT IPEHMYI]ECTBEHHO (QH3MYECKOe 3A0POBbe
PabOTHMKOB ¥ CBSI3aHHBIE C HUM IPOdeCcCHOHAAbHbIE PUCKH U 3aboaeBanus. IIpu aToM OTCyTCTBHE
SICHBIX IIPaBOBBIX AeQHMHUIINI TAKUX IIOHSTH, KakK «IICHXOCOI[MAABHbBIE PUCKU>» U «CTPecc Ha paboueM
MecTe>, IIPUBOAUT K HEBO3MOXKHOCTH PabOTHHKOB TpebOBaTh KOMIIEHCALIUU 32 YXYALICHHE IICHXOAO-
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TPYZI0BOE MPABO

TUYECKOTO COCTOSIHMS, BBI3BBAHHOTO TPYAOBOM AesITeAbHOCTBIO. B aeficTByromeM TpyaoBom koaexce PK
He IIPeACTABACHBI TaKHe ITOHSITHS, KaK «3A0POBbe PAOOTHHKA», «IICUXOCOLAABHBIE PHCKU>», «CTPecc
Ha pabodeM MecTe» H «IepepadoTKa» (xoTopas oTamuaercst oT PaspeéHHO CBEPXYPOYHON padoThI
H TIpeACTaBAseT coboil upe3MepHOe TpeBbllleHre PAabOYnX YacoB), UTO 3HAYMTEABHO OCAONKHSET HX
a¢deKTUBHOE IPAaBOBOE PEIryAUPOBaHIeE Ha IIPaKTHKe. BBeAeHIe AQHHBIX IOHSATHI B 3aKOHOAATEABCTBO
[IO3BOAHAO OBI CO3AATh [IOAHOL|EHHbIE MEXAHHM3MBbI 3aL[UTHI IPaB PaOOTHHUKOB, YCTAHOBUTD YETKHE 00s5-
3aHHOCTH PabOTOAATEAEH [0 CHIDKEHHIO U MPOPUAAKTHKE CTPECCOBBIX PaKTOPOB, & TAKKe pa3paboTaTh
IpOIleAyPBI KOMITEHCAITMH IPUIMHEHHOTO BpeAa 3A0POBBIO.

Bo-Bropsix, B KasaxcraHe, Kak ¥ BO MHOTHX APYIHX Pa3BHBAIOLIUXCS CTPAHAX, CTPecC Ha pabodeM
MecTe GOPMUPYETCS II0A BAUSIHHEM LIEAOTO PSIAA IICUXOCOLMAABHBIX pAKTOPOB, CPEAN KOTOPBIX 0cob0e
3HaueHUe MPUOOPETAIOT Ype3MepHas paboyas Harpyska (mepepaboTKu), AMCKPUMHHALIHS, ICHXOAOTHYe-
CKO€ AQBAEHHE M HEAOCTATOYHOE PeryAnpoBaHue pabodero BpeMeru. OcoOeHHO Oy TUMO 3TH IIPOOAEMBI
obocrpuance B nepuop manaemun COVID-19 B 2019 r., korpa MeAULIMHCKYE PaOOTHHUKH, OKa3aBIINeCs
Ha [IePeAOBOIL 6OPBOBI C BUPYCOM, MCIIBITIBAAM BBICOKHUIL yPOBEHD CTPeCca U3-3a IEePerpy30K, IMOLIUO-
HAABHOT'O BHITOPAHYSL ¥ [IOCTOSIHHOTO B3AUMOAENCTBHS C TSDKEAOOOABHBIMH MarineHTaMu. I loMiMo aToro,
B KasaxcraHe OCTalOTCSI aKTyaAbHBIME IIPOOAEMBI BRICOKOH TEKYYECTH KAaAPOB, HEYAOBAETBOPEHHOCTH
pasMepoM 3apabOTHOM IIAATHI, PErYASIPHBIX I1epepaboToK 1 GOPMUPOBAHUS HE3AOPOBOM KOPIIOPATHB-
HOM KYABTYpBL Tak, 1o AaHHBIM ompoca, mposepéHHOro Kypcus-meana, 39,1% pecrioHAEHTOB OTMeYaloT,
4TO paboTa SBASETCS HCTOYHMKOM CHABHOTO HarpsiKeHus u cTpecca [20].

B-TpeTpHX, OAHON M3 CephE3HBIX IMPOOAEM, BAMSIOIIUX Ha IICHXUYECKOe 3A0POBbE PaOOTHUKOB,
SIBASIETCSI HACHAVE M AMCKpUMHHAnus Ha pabodem mecre. Coraacro ompesesernto MOT, Hacuane Ha
pabodyeM MecTe OXBaTbIBaeT AIOObIE AEHCTBES, [IPOUCIIECTBUSI HAU IIOBEACHHUE, BHIXOASINME 32 PAMKH
npodeCcCHOHAABHOM HOPMBI U CO3AAIOIIIE YTPO3Y AAS KH3HH U 3A0POBbsI pab0THHKOB. OHO OAPa3AEAs-
eTCst Ha pU3HIECKOe, CBSI3AHHOE C IPMMeHeHeM CHABI, U ICHXOAOTHYEeCKOe, BKAIOYaoliee B ce6st yrpo3sl,
YHIDKeHHUS], OCKOPOACHHS U APyTHE $OPMBI IMOLIMOHAABHOTO AaBAeHH s [ 7, c. 31].

IToxasaTeAbHBIM IPUMEPOM HepeNIEHHOCTH AAHHOM Hp06AeMbI B KazaxcraHe siBAsieTCs cAyyail AHHBI
BeAoycoBoil, CTaBLINIT IIepBBIM IIOAOOHBIM AeAOM B Llenrpaapnoit Asun, paccMorpenasiM Komurerom
OOH 10 AUKBHAQIIMH AUCKPUMIHALMI B OTHOIIEHHH eHINUH. AHHa BeaoycoBa, rappepoOimuna ceab-
ckoit mKoAbl B KocTaHaiickoit 060AacTH, TOABEPraAach AAUTEABHBIM CEKCYAABHBIM AOMOTATEABCTBAM K
IICHXOAOTHYECKOMY AQBA€HHIO CO CTOPOHBI PYKOBOAUTEAS yupexxaeHus. HecMoTpst Ha MHOrouncAeHHbIe
’KaA006bl, IPaBOOXPAHUTEAbHbIE OPTaHbl U CYAbL He 00eCIIeunAn el 3aluTy, O0Aee TOro, OHa cama 6blaa
o6BuHeHa B KaeBeTe. Toabko mocae obpamenns B Komurer OOH eé xxaro6a Ob1aa yAOBACTBOpEHa, a AH-
CTBMSI KQ3aXCTAHCKUX BAACTell IIPU3HAHDBI HAPYLIEHUEM MEXAYHAPOAHBIX 00s3aTeAbCTB. TeM He MeHee,
AKe TIOCA€ 3TOTO pelleHHs CyAeOHbIe 1 AAMUHUCTPaTHBHbIe opraHbl KasaxcraHa AOAroe BpeMst He MOTAH
obecreynTdh UCIIOAHEHNE peKoMeHAanuii KoMuTeTa M BBIIAATY KOMIIEHCAL[UY IIOTEPIIEBIIEH, CChIAASICh
HA OTCYTCTBHE HEOOXOANMBIX MEXaHM3MOB B HALMOHAABHOM 3aKOHOAATEABCTBe [2].

CoraacHo mccaep0BaHMIO PecIryGANKAHCKOIO HAYYHO-UCCAEAOBATEABCKOTO MHCTUTYTA IO OXpaHe
tpyaa MTC3H PK, 51% ompoleHHBIX JXeHIMH XOTsI OBl pa3 B XKHU3HH CTAAKHBAAKCH C AUCKPHMUHALIVEN,
HACHAMEM HAY AOMOTaTeAbCTBAMU Ha pabodeM MecTe, IpudeM HarOOAbIIIee YUCAO TAKUX CAYIAeB 3apery-
crpuposano B Kocramaiickoit o6aactu u Actane [27]. MOT paHHDIe BOIIPOCH PEryAHpPYET HOCPEACTBOM
Kousernun MOT N 111 0 AMCKpUMHHAIMEU B 00AACTH TPYAQ U 3aHSTHIL [16] u Konsernnuu MOT Ne
190 06 MCKOpeHEeHUN HACHAUS U AOMOTaTeAbCTB B cdepe Tpyaa [19]. Opnako Kasaxcran Ao cux nop =e
parudunuposas Konsennuio N°190, 4To orpaHuHYMBaeT NpHMeHEHHEe MeXAYHAPOAHBIX CTAHAAPTOB U
3aTPyAHSIET IIPAaBOBYIO 3AIIUTY PAOOTHUKOB OT IICHXOAOTHYECKOTO HacUAMSL. OTCYTCTBYE HOPMATHBHBIX
MEXaHH3MOB IIPUBOAUT K TOMY, YTO CAyYay HACHAMS M AMCKPUMEHAIIUM OCTAIOTCS 0e3 HaAAEKAIero
PacCMOTPEHMS, 9TO YCYIyOAsieT IICHXOCOLMAAbHBIE PUCKH M CHIDKAET YPOBEHb 3AIUTHI IICHXHIECKOTO
3AOPOBbS PAOOTHUKOB.

B-ueTBepThIX, IEpPePabOTKHU TAKIKE SBASIOTCS 3HAYHTEABHBIM PAaKTOPOM IIPOGECCHOHAABHOTO CTpec-
ca, 0OCOOEHHO CpPeAM TOCYAAPCTBEHHBIX CAyXamux. COraacHO AaHHBIM ompoca, mposeaenroro ATAC
PK B 2024 roay, 90,4% rocyAapCTBEHHBIX CAYXAIIUX CTAAKMBAIOTCS CO CTPECCOM Ha pabodeM MecTe, a
32,5% WCTIBITHIBAIOT CTPECC YaCTO MAM OYeHb dyacTo. OCHOBHBIMM IIPHMYMHAMHU HA3BaHBI BRICOKMI ypoO-
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BeHb HATPY3KH, HETATUBHbIA MOPAAbHO-TICHXOAOTHYECKHI KAUMAT B KOAAGKTHBE, OTCYTCTBHE IMOKOTO
rpaduKa ¥ HU3KUI GaAaHC MeXAY pabOTOM U AMYHOM SKU3HBIO. 68% CAYXKAIMX 3aAePKUBAIOTCS IIOCAE
PabOThI AU BBITOAHSIOT pabodue 3aAa9U AOMA, a ITOPsIAKA 30% peCcIIOHAEHTOB CBA3BIBAIOT IIePePabOTKH
C HepaIlMOHAABHOM OpraHusarueii Tpyaa. B 72% cAydaeB KOMIIEHCAIIME MAM OTTYABI 32 [IEPepabOTKH He
npeaocraBasiorcs [ 1, c. 6].

BBepeHMe aAMHHUCTPATUBHOM OTBETCTBEHHOCTH PAabOTOAATEAS 32 IIepepabOTKH, a TAKoKe 3aKpellAe-
HUe [IPaBa Ha < OTKAIOYEHHE> OT pabOTHI B Hepabouee BpeMsi MOTAO ObI CTaTh 3¢ PeKTHBHBIM MEXaHU3MOM
60pbOBI ¢ IpodeccnoHaAbHBIM cTpeccoM. OAHAKO Takye MepHI TOKA He BKAIOYEHBI B IOABEAOMCTBEHHbIE
IPHKA3bl M MHbIEe O0S3aTeAbHBIE AKTHI, YTO CHIDKAET UX IPAKTUYECKYI0 3HAYUMOCTb U OTPAHHYHBAET
BAMSIHEE Ha paboropareeit. OTCYTCTBHE 4€TKO YCTAaHOBACHHDIX IIPaBOBBIX MEXAHM3MOB BA€UeT 3a cO00i
AdaAbHelIIee YXyAllleHHe YCAOBHI TPYAQ K POCT IICHXOCOITHMAABHBIX PHCKOB.

3. Me>XAyHApOAHBIH OIBIT B Cpepe 3aLHTHI ICHXHYECKOTO 3AOPOBbsI pa6OTHHKOB

3A0pOBbe PAOOTHHKOB MPU3HAETCS OAHMM M3 KAIOUEBBIX KOMIIOHEHTOB YEAOBEYECKOrO KAIMTAAQ, a
3¢ peKkTHBHOE YIIpaBACHUE 3A0POBbEM MEPCOHAAA TECHO CBA3aHO C MOBBIIIEHHEM IIPOU3BOAUTEABHOCTH
TPYAQ B YPOBHEM YAOBAETBOPEHHOCTH paboTHHKOB. BO3 oTMedaeT BaXXHOCTD IICUXUYECKOTO 3AOPOBbBS
Ha pabouyeM MecTe, BBIITYCKAeT CIIEljHaAbHblE PYKOBOACTBA M AHAAMTHYECKHE AOKYMEHTHI, B KOTOPBIX
IpeACTaBACHbI IIPAKTHYECKHe PEKOMEHAALMHU 10 MHHHMM3ALUU IICUXOCOLMAABHBIX PHCKOB, TAKMX KaK
upesMepHas paboyas Harpy3Ka, HeTATUBHOE IIOBEACHHE KOAALT H PYKOBOACTBA, @ TAKKe 00y YeHMUIO YIIpaB-
ACHYECKHX KAAPOB HaBbIKAM CO3AQHMS GAAronpusTHOM pabodeit armocdepst [4]. B csoro ouepear, MOT
B A06AAbHOM CTpaTerny ynpaBACHUsI OXPAHOM 3A0POBbS PAOOTHHKOB MOAYEPKHMBAET HEOOXOAUMOCTD
KOMITAEKCHOT'O ITOAXOAQ, OCHOBAHHOTIO HA NPEAOTBPAILeHUH KaK PUIHIECKUX, TaK U IICHXOAOTHIECKUX
pucKkoB Ha pabodeM MecTe. IT0A0OHbIe HHUITMATHBDI TOKA3BIBAIOT BXKHOCTD BKAIOUEHIISI BOIIPOCOB IICHXH-
YeCKOTO OAArOIOAYYHS B TPYAOBYIO IOAUTHKY U CTPATErHIeCKOe YIIPaBACHHE YeAOBEUECKUM KAITHTAAOM
Ha ypOBHe TOCYAQPCTBA M OTAGABHBIX Opranusanuii [ 13, c. 9].

AOCTOiiHbIEe YCAOBHS TPYAQ HMEIOT MPHHIJUIIHAABHOE 3HAYEHHE AASI IICHXMYECKOTO 3AOPOBbSI PaboT-
HUKOB, IIOCKOABKY CIOCOOCTBYIOT (OPMUPOBAHHIO OLJyLJeHHS CTAOMABHOCTH, YAOBAETBOPEHHOCTH,
COLIAABHOM 3HAYMMOCTH M BOBAEYEHHOCTH B TPYAOBYIO AesiTeAbHOCTS. Hamporus, HeOAarompusTHbe
paboune ycAOBHUSI, Takue KaK Upe3MepHast HATPY3Ka, AHCKPUMHUHALINSA M OTCYTCTBUE TapaHTHI 3aHSITO-
CTH, TIPEACTABASIIOT CEPLE3HBIN PHCK AAS TICHXOAOTHYECKOTO OAArOINOAYYHs paOOTHUKOB U HX 0bIjero
kavecrpa xu3Hu. Coraacuo oruéry BecemmpHoit opranusanuu 3ppaBooxpanenus 3a 2022 1., oxoao 15%
B3POCABIX AIOAEH TPYAOCIIOCOOHOrO BO3PACTA BO BCEM MHP€ CTAAKHUBAIOTCSI C PA3AMYHBIMHY IICHXITIeCKIMU
PacCTPOMCTBaMY, BBI3BAHHBIMU HAH YCYT'yOAEHHBIMU YCAOBISIMU TPYAR, YTO IPHBOAUT K €XKETOAHBIM
MOTepSIM IPOM3BOAMTEABHOCTH puMepHO B 1 Tpraanon poasapos CIIIA [4, c. 19]. AHaAOTHYHO, AAHHBIE
OO CP 1nokasbIBalOT, YTO B CTPAHAX, BXOASIIUX B 9Ty OPTaHU3AIMIO, OKOAO 20% PabOTHUKOB €XKETOAHO
CTPAAAIOT OT IPOOAEM, CBS3AHHBIX C IICUXUYECKUM 3A0POBbEM, A IOCACACTBHS BBIPAXKAIOTCS B BHICOKOM
YPOBHE TeKy4eCTH KAAPOB, YACTBIX OOABHUYHBIX OTITYCKAX U 3HAUUTEABHbIX 3aTPATaX HA 3APABOOXpaHe-
uue (4, c.21].

TexHuyeckoe peryAHpoBaHHE BOIPOCOB YIPABAEHHs IICHXOCOIMAABHBIME PUCKAMH HAa paboueM
MeCTe Ha MEeXXAYHAPOAHOM YPOBHe IIpeacTaBAeHO cTaHAapToM ISO 45003. AaHHBII AOKYMEHT SIBASETCS
IePBbIM FAOHAABHBIM CTAHAAPTOM, KOTOPBIH YCTAHABAUBAET KOMITAKCHbIE PEKOMEHAAITHH II0 YIIPABACHHUIO
{axTOpaMu, OKa3bIBAIONMMHU HETaTHBHOE BAMSIHIE Ha IICHXHUIeCKOe 3A0pOoBbe paboTHuKoB. CraHpaapT ISO
45003 ompepeasieT MeXaHU3MbI BbIIBACHHUS U YCTPAHEHH TaKMX PHCKOB, Kak HeaPeKTUBHbIE KOMMYHU-
KaIuy, HecOaAaHCHPOBAHHOCTh pabodell HarPysKH, HEOMPEACASHHOCTb PAOOYUX POAel M HeTaTHUBHBII
TICHXOAOTHYECKUH KAMMAT B KOAAEKTHBE. Taloke CTAHAAPT COAEPXKHUT KOHKpPEeTHbIe YKa3aHHs 10 OopMH-
POBaHHIO OTBETCTBEHHOCTH PabOTOAATEAEH 32 IICUXOAOTHYECKOe OAArOIOAyIre PAOOTHHKOB U CO3AAHHIO
6e30I1aCHBIX YCAOBUI TPYAA C TOUKYU 3PEHHS He TOABKO QHU3NIECKOT0, HO U IICUXUIECKOTO 3A0poBbst [ 12].

B 2017 r. Bo OpaHIm BCTYIHAO B CHAY IIPaBO Ha OTKAIOUEHHE, TO3BOASIONTee COTPyAHHKAM He OTBe-
4aTh Ha paboyre 3BOHKHU M 9AeKTPOHHbIE IIHChMA B Hepaboyee BpeMst. DTa Mepa CTAAA YACTBIO pedOpPMbI
TPYAOBOTO 3aKOHOAATEAbCTBA, TPUHsTO B 2016 roay. Kommanuu ¢ uncaeHHOCTBIO 60Aee 50 COTPYAHNKOB
00513aHbI COTAACOBBIBATH C PAOOTHUKAMHE YCAOBHSI HCIIOAB30BAaHUSI U POBBIX KOMMYHHKAIMIL B cayuae
OTCYTCTBISI COTAQIIEHNS PA00TOAATEAD AOASKEH YCTAHOBUTD BHY TPEHHIE IIPABUAQ, PErAUDPYIOIIYE IIPABO
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Ha OTKAIOUeHHe. 3aKOH HAaIIPaBACH Ha CHIDKEHHE CTPeCcca 1 II0AAEPXKKY 6araHCa MeXXAY pabOTOM U AMYHOM
JH3HDI0, 0COBEHHO B YCAOBHSAX LIUPPOBOIT SKOHOMHUKH, TAE TPAHUI{bl Pa604ero BpeMeH! pasMbIThL. [21]

Kpome TOro, BaXXHBIM IIPHIMEpPOM 3aKOHOAATEABHOTO PEryAHMPOBAHHUS IICHXOCOITMAABHBIX PUCKOB
siBasiercst onblT Ilopryraamu, xoropast B koHIe 2021 I. o¢HIIMAABHO INPH3HAAA IPAaBO YAAAEHHBIX
PabOTHHKOB Ha «OTKAKOYeHHe OT paboThi» («right to disconnect» ). HoBble 3akoHOAATeAbHDBIE HOPMBI
3aIpemjarT paboToAATeASIM 0eCITOKOMTb COTPYAHHKOB II0 pPabOYKM BOIIPOCAaM B Hepabodee BpeMs, FapaH-
THpYs TAKUM 00pa3oM 4€TKOe pasrpaHHyeHue pabodyero 1 AMYHOrO BpeMeHH. AaHHBIH AT HAIPaBACH
Ha 3aIUTY ICUXUYECKOTO 3A0POBbsI PAOOTHHUKOB H IIPEAOTBpAIIeHHe TPOPECCHOHAABHOTO BHITOPAHHS,
KOTOpOe BO MHOT'OM CBSI3aHO C IIOCTOSIHHOM AOCTYIIHOCTBIO U OTCYTCTBHEM OaAaHCa MeXAY paboToil u
AMYHO XuU3HbIO [22].

DpaHIfyscKuil ¥ MOPTYTaAbCKHUIL OIIBIT MOXKET CAYXXHTb IpuMepoM Aasi Kasaxcrana, rae mpobaema
nepepaboTOK M OTCYTCTBHS YeTKOTO PasrpaHHYeHHs pabouero BpeMeHM OCTAeTCsl aKTyaAbHOMH. BHe-
ApeHIMe aHAAOTUYHBIX HOPM MOTAO OBl CIIOCOOCTBOBATD 3aINHTe IICHXUYECKOTO 3A0POBbS PAOOTHUKOB U
YAYYILIEHHIO YCAOBHI TPYAA.

SInoHus, OAHA M3 CTPAH C BBICOKUM YPOBHEM TPYAOBBIX CAMOYOUIICTB, BBeAQ B CBOE 3aKOHOAATEAD-
CTBO TEPMHH «KapOCH» — CMEPTb OT Ilepepaborku. JTa mpobaeMa BriepBble Obiaa BbisiBACH B 1970 I. 1
OCTaéTCst aKTYaAbHOM 110 ceit AeHb 31, ¢. 19-28]. B 2020 r. 66140 3aperucTpuposano 1918 camoy6uiicTs,
CBSI3aHHBIX C pabodnM mporieccoM. SmoHns mpusHasa aTy MpobAeMy Ha 3aKOHOAATEABHOM YPOBHE U
IPEAYCMOTpeAA 3alUTHbIE 1 KOMIIEHCAIJIOHHbIE MEXaHU3MbL B OTBeT Ha 3Ty pobAeMy IIPaBUTEABCTBO
YCTaHOBHAO «4epTy Kapocu» — 80 9acoB cBepXypouHoIt paboTsr B Mecsity. Ecan mepepaboTku mpeBbl-
LIAIOT 9TOT OPOT, CMEPTb COTPYAHUKA MOXKET ObITh IIPH3HAHA CBSI3AHHOM C pabOTOI, 9TO IIO3BOASIET €T0
POACTBEHHHKAM IIPETEHAOBaTh Ha KommeHcanuioo [32]. Pa3paboTka KOMIIEHCALIOHHBIX MEXaHH3MOB
AASL pAaOOTHHKOB, IIOCTPAAABIINX OT CTPECCOBBIX YCAOBHIT TPYAQ, MOTAO OBl cTaTh 3¢ PeKTHBHOMN Mepoit
3aIUThI 3A0POBbst paborHukoB Kasaxcrana.

4. Cyae0OHas npaKTHKa

B CIIIA cypebHOe AeA0 «Meritor Savings Bank v. Vinson>» cTaA0 Ba)KHBIM IpeleAeHTOM B BOIIPOCax
3aIUThl COTPYAHUKOB OT XapaCCMEHTA U IICHXOAOTMYECKOTO CTpecca Ha paboueM mecre. CoTpyaHHIIa
GaHKa [I0AAAA FICK IIPOTHB PabOTOAATEAS], YKA3aB HA AAUTEABHBIE CEKCYaAbHBIE AOMOIATEABCTBA CO CTOPO-
HBI HAYaABHHKA, KOTOPBIE CO3AAAU YHUSUTEABHYIO H CTPECCOBYIO PAbOUYIO CPeAY U IPHBEAU K CEPbE3HBIM
IICUXOAOTHYECKIM IOCAeACTBISIM. BepxosHbiit cya CIIIA BrepBble IIPU3HAA, YTO CEKCYaAbHBIE AOMOTA-
TEABCTBA, CO3AAIOIINE BPAKACOHYIO PabOdyI0 CpeAy, ABASIOTCS GOPMOI AUCKPUMHHALIUY 110 IIOAOBOMY
npusHaKy [23]. BayKHbIM BHIBOAOM CTAaAO IPU3HAHHIE TOTO, 4TO ICUXOAOTHYECKHIT YIep6, P UHHEHHbIIA
PabOTHUKY BCAEACTBUE XapacCMEHTA, SIBASIETCSI AOCTATOYHBIM OCHOBAHUEM AASL IIPUBACYEHIS] pabOTOAQ-
TeAsl K OTBETCTBEHHOCTH U B3bICKAHHSI KOMIIEHCALIUH.

AHAaAOTHYHBI BBIBOA CAeAaH U B BeaukoOpuranuu no aeay «Walker v. Northumberland County
Council>», rae paccMaTpUBaACs BOIPOC 0 Ype3MepHOIT paboueit HArpy3Ke H eé IOCAACTBHSIX AASI ICHXH-
4ecKOro 3p0poBbsL. Mcrer, AxxoH Yokep, PyKOBOAUTEAD OTAEAQ COLIMAABHOTO OfeCIedeH s, epeHéc ABa
HEPBHBIX CPBIBA U3-3a IIOCTOSIHHOTO CTpecca Ha paboTe, IIOCAE 4ero OBIA BEIHYXXAEH OCTaBUTb AOAKHOCTD
IO COCTOSIHHUIO 3A0p0Bbsi. Cya IpH3HAA, YTO paboTOpaTeAb O0sI3aH [IPHHEMATH MePHI IO IIPeAOTBpa-
IIIeHHIO He TOABKO $USMYECKHX TPABM, HO M IICHXOAOTHYECKOTO BPEAQ, ECAH TAKOH BPeA MOXHO OBIAO
npeABHACTD [33]. DTOT cyAe6HBIA IIpeLeACHT IOATBEPAHA, YTO PAOOTOAATEAN AOAXKHBI YIUTHIBATD PUCK
IICHXOAOTHYeCKOTO ITepeHANPsDKeHNs PAOOTHUKOB M HECTH OTBETCTBEHHOCTD 32 HECIIOCOOHOCTD obecIre-
YHUTh AAEKBATHBIE YCAOBHS TPYAQ H IICHXOAOTHYECKYIO IIOAAEPIKKY.

B cyaebuolt mpaxtrke QpaHLINH B OAHOM A€Ae CTpecC PabOTHHKA, BBIIOAHSIOMErO (YHKIUM
PEAAKTOpa B U3AATEABCTBE, ObIA BBI3BAH Ype3MEPHOI pabodell HArPY3KOH U IpUBEA K UHPAPKTY U
IIOCAEAYIOIEMY [IPU3HAHHIO PAOOTHHKA HECIIOCOOHBIM K MPOAOAXKEHH IO paboTsl. YpesmepHas pabodas
Harpyska 6biAa 00yCAOBAEHA IIOAUTHKOM PabOTOAATEAS IIO CHIDKEHHIO 3aTPAT: OBIAM yBEAHYEHbI YaChI
PaboThI, yMEHBIIEHO KOAMYECTBO PAOOTHHKOB. Pab0TOAATEAD YTBEPKAAA, YTO HE 3HAA O CYII|eCTBOBA-
HUH YTPO3bL 3A0POBBIO PAOOTHIIKA, IIOCKOABKY PAa0OTHHUK He COOOIaA 06 yXYALIEHHH CBOETO 3AOPOBbBS
U O HEBO3MOXXHOCTH BBIIOAHEHUS YBEAUUYUBIIETOCSI KOAMYeCTBa paboTsl. EsxeropHble MeAMIMHCKHE
OCMOTpBI IIPH3HABAAM PAabOTHUKA 3AOPOBBIM U CIIOCOOHBIM K AQABHEIHIIEMY BBIIIOAHEHHIO TPYAOBBIX
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obssanHOCTeit. CyA MOCYMTAA, YTO YUUTHIBASI IIOAYMHEHHOE ITOAOXKEHNE PAOOTHHKA, OH He MOT IPOTH-
BOCTOSITb IIOAUTHKe paboTopareast. PaboTopaTeAb He OLlEHUA BO3AEHCTBHE IIOAMTHKY CHIDKEHS 3aTpaT
Ha 3A0POBbe PabOTHIKOB, HAPYIINB TAKMM 0OPa30M CBOe 00s3aTeABCTBO 00ECIIEUNTD PE3YABTAT OXPAHbI
Tpyaa. PaboTHuUKY 6bira BbinaadeHa kommeHcanus B cymme 41000 espo [29, c. 103-110].

B Wraaum Oblra IMpH3HAHA HECYACTHBIM CAy4aeM CMepTh PAabOTHHKA OT MH(APKTA, BbI3BAHHAS
BHE3AIIHBIM CTPECCOM, OOYCAOBACHHBIM CTPAXOM MAIIMHICTA II0€3A4 COBEPLINTb Hae3A Ha ITeIeX0Ad,
HePeXOAMBIIETO ITyTH B HEIIOAOXKeHHOM MecTe. Kpome Toro, cMepTh OT MHpapKTa, BEI3BAHHAS CTPECCOM
or nepeyromaenus (paborst B TeeHue 12-14 9acoB HECKOABKO AHEH MOAPSA), OBIAA TAKKe MPU3HAHA
HECYaCTHBIM CAyJaeM HeCMOTPSI Ha TO, 4YTO CMepPTb HACTYIIHAQ Yepe3 HECKOABKO AHEH ITOCAe OKOHYAHMS
paborsL. VIHTepecHO OTMETHTD, YTO CyAeOHAS IIPAKTHKA IO BO3MEIIeHHIO BpeAd, IPHYMHEHHOTO CTPec-
COM, 3HAYMTEAbHO 3BOAIOIIMOHMPOBaAa B mocaepHHe 20 AeT, MOCKOABKY emle B 1987 . B aHaAOTMYHOM
AeAe CYA OTKA3aA B MPU3HAHUM HECYACTHBIM CAyYaeM CMepPTb pabOTHMKA OT MHGAPKTA, HACTYIHUBIIETO
BCAGACTBHE CTPeCca OT AAMTEAbHOM ITOE3AKH M CAOXKHBIX YCAOBHUI [29,c.103-110].

B xa3axcTaHCKOM CYAeOHOM IIPAKTHKE I10 3alUTe 3A0POBBS OT CTpecca CGOPMUPOBAACS HHOM IIOAXOA.
OAHMM U3 ITOKA3aTEABHBIX IIPUMEPOB SIBASIETCS AeA0 N°2310-21-2/4255, B KOTOPOM HCTeL| OCIApHUBaA
AVCLIMTIAMHAPHOE B3bICKAHME, CCHIAASICH Ha BAMSHHE pabodero crpecca Ha cBoé 3p0posbe [21]. OpHako
CYA COCAAACS Ha IIPHHIUII «He BCSKOe CyObeKTUBHOE IIPABO IIOAAEKHT 3allfUTe>, YKa3aB, YTO CaMo II0
cebe HaAMuHe CyOBEKTUBHOTO IIPaBa He TAPAHTHUPYET €T0 3aAIUTY 3aKOHOM.

AaHHOe pelleHHe OTPAXAeT CHCTEMHYIO IMPOOAEMY: HeCMOTPSI Ha IPU3HAHUE IICHXOAOTUYECKOTO
OAQrOIIOAYYNSI M OXPaHbl IICHXMYECKOTO 3A0POBbSI B MEXAYHApPOAHBIX cTaHAaprax MOT Kak BakHOM
YJaCcTH TPYAOBBIX ITPaB, Ka3aXCTAaHCKOE 3aKOHOAATEABCTBO He IpeAycMaTprBaeT 3¢$QeKTHBHBIX MexXa-
HH3MOB 3aI[UTHl PAOOTHHKOB OT IICHXOCOLIMAABHBIX PHCKOB. B paccMaTprBaeMOM AeAe CyA OTKa3aA B
KOMIIEHCAIIUK MOPAABHOTO BPEAQ, He YCMOTPeB HapyIIeHHs KOHKPETHbIX HOPM CO CTOPOHBI paboTopaTe-
Asl, TIOCKOABKY TaKas HOpMa B TPYAOBOM 3aKOHOAATEAbCTBE OTCYTCTBYET.

B-marsix, B Kasaxcrane B mepeune npogeccHOHAABHBIX 3a00A€BAHUI OTCYTCTBYIOT KOTOPbIe MOTAM
OBI OXBATHIBATh Pa3AMYHbIE PUCK-PAKTOPHI, BAISIOIIYE Ha 3A0POBbe PAaOOTHUKOB, BKAIOYAsl CTPECCOBbIE
cocrosiHus. IlepedeHp MpOPeCCHOHAABHBIX 3a00A€BaHUIT ompeseAeH IpuaoxkenueM 1 k IIpaBumaam
9KCIIEPTHU3bI yCTAHOBAEHIS CBSI3H IIPOPECCHOHAABHOTO 320 0A€BAHIS C BBIIIOAHEHHEM TPYAOBBIX (E;Ayx(e6-
HbIX) 06513aHHOCTel, YTBEP)KAEHHBIM TIpHKa3oM Munuctpa sapasooxpanenus PK ot 21 aexa6ps 2020
ropa. ComocTaBAsIs AQHHBIH IIepedeHb C MeXAYHapoAHBIM cradpaproM MOT — mepeunem, copepixanum-
ca B Pexomenparmu MOT N2194, nmepecmorpennoi B 2010 roay, MOXXHO YBHAETD, YTO Ka3aXCTAaHCKOE
3aKOHOAQTEABCTBO He IIPU3HAET NPO(eCCHOHAABHBIMU 3200A€BAHISIMU YMCTBEHHbIE U IIOBEACHUECKIe
PacCTPOMCTBA, BKAIOYAIONIHE IOCTTPABMATHYECKHI CTPECC U APYTHE YMCTBEHHbIE HAM ITOBEACHUECKIe
PacCcTpOMCTBa, He YKa3aHHbIe B IPEABIAYIIMX ITYHKTAaX, €CAM YCTAHOBAGHA C HAyYHOHM TOUKM 3peHMs
HAM OIIpepeA€HAa MeTOAAMM, COOTBETCTBYIOIIUMH HAIIMOHAABHBIM YCAOBHSM HAM IIPAKTHKe, IpsMas
B3aMMOCBA3b MEXAY BO3AeHCTBUEM PAaKTOPOB PUCKA, TPOUCTEKAIOMUM BCAGACTBLE TPYAOBOM AeATeAb-
HOCTH, ¥ YMCTBEHHBIM HAM NOBEACHYECKHM PaccTpoiicTBoM (MAM paccTpoiicrBamu), KoTopomy(bmm)
OBIA TOABEPTHYT PAGOTHHK [24]. AQHHBII 3aKOHOAATEABHBIN IPO6eA CO3AAET CHTYALHIO, IPU KOTOPOH
PabOTHHUKH, 0OpaIIAIOIIKecs 32 MEAUIIMHCKON IIOMOIIBIO [0 0053aTEABHOMY COLIMAABHOMY MEAULIUHCKO-
my crpaxosanuio (OCMC), He HIMeIOT BOSMOXXHOCTH AOKa3aTh CBS3b CBOUX 3a60AeBaHHI1 CO CTpeccoM Ha
paboueM MecTe, TOCKOABKY YCAYTH, CBSI3aHHbIE C AeUeHHeM ITOCAEACTBHUI IPOPeCCHOHAABHOTO CTpecca 1
IICUXOCOLIAABHBIX (aKTOPOB, He BKAIOUeHBI B AeficTByromuii maker OCMC. Takum obpazom, paboTHUKM
(aKTHIeCKH AMIIAIOTCS IPaBa HA KOMITEHCAIIMIO 3aTPAT, TOHECEHHDIX M3-32 TPOPECCHOHAABHBIX 3a60Ae-
BAHUI, BBI3BAHHBIX CTPECCOBBIMU YCAOBHSMH TPYAQ. DTO CYIIECTBEHHO OTPAHMYMBAET CTEIIeHDb 3aIUTHI
HX 3A0POBbsI 1 YKa3bIBaeT Ha HEOOXOAUMOCTb CPOYHOTO BKAIOUEHHS BOIIPOCOB IICHXOCOLIIAABHBIX PHCKOB
U CBSI3AHHBIX ¢ HUMH 3a60AeBaHuit B cucteMy O CMC. PermerrieM Morao 051 cTaTb GOpMUPOBAHIE 3aKOHO-
AATEABHOTO IepeyHs POodeCCHOHAABHBIX 3a60A€BAHNIT C YETKUMU KPUTEPHSIMHU OIIPEAEACHIS HX CBSI3U C
YCAOBMSIMH TPYAQ, YTO 00ECIIeUHT IIOAHOIIEHHYIO PeaAN3aIHIO IIPaBa pAbOTHUKOB Ha OXPAHY 3A0POBbS
KOMIIEHCAIIMIO IIPUIMHEHHOTO yIrlep6a.

OAHMM M3 KAIOYEBBIX HHCTHTYTOB, ITOTEHIJUAABHO CIIOCOOHBIX COAEHCTBOBATb PEIIEHUI0 ITOMH
mpobOAeMsl, siBAsieTCST HHCIeKUus TpyAd. Kasaxcran parudunuposaa Konserumo MOT Ne 81 «O6
HHCIIEKIIUK TPYAQ>», COTAACHO KOTOPOM HHCIIEKTOPBI 00sI3aHbI 00eCcIevnBaTh COOAIOACHHE 3aKOHOAQ-

Mpago v rocyaapcTso, Ne 2 (107), 2025 81



TPYZI0BOE MPABO

TEABCTBA O 0E30IIACHOCTH M YCAOBHSX TPYAQ, PACCMATPHUBATh JKAAOOBI PaOOTHHKOB H IIPEAOCTABASITH
pexoMeHpanuu paboropateasm [8].

Opanako a0 1 CeHTﬂ6p5I 2024 ropa MHCIIEKTOPHI TPYyAQ HAXOAUANCDH B TOAYMHEHUH MECTHBIX HCIIOA-
HUTEABHBIX OPIaHOB, YTO NMPOTHUBOpedrA0 TpeboBanmsiM MOT U co3AaBaA0 KOPPYILIMOHHbIE PHUCKH
[25]. U3-3a 3TOr0 KOHTPOAD 32 YCAOBUSIMH TPYAQ 329aCTYI0 HOCHA (OPMAABHBIN XapaKTep, a BAHSHHE
MECTHBIX aKIMAaTOB MOTAO IIPUBOAUTD K BBIOOPOYHOMY IIOAXOAY B HAA30pe. AOIIOAHUTEABHO IIPOOAEMOTT
CTaA MOPATOPHII Ha IIPOBEPKU OU3Heca, AeHCTBOBABIINIL A0 2024 ropa, YTO elrje GOAbLIe OrPaHUINBAAO
KOHTPOAD 32 COOAIOAEHHEM TPYAOBBIX HOPM.

Ilepepada MHCIIEKTOPOB TPYAA B MOAYHHEHHE IJeHTPAABHOMY OPIaHy M CHSATHE MOpPAaTOPHsS CO3-
AQIOT BO3MOXHOCTH AAsL yAyumreHus: cuTyanun. OAHAKO 9TOro HeAOCTarodHO. AAs adexTHBHOMN
3aIjUTH PAOOTHUKOB OT CTPecca HEOOXOAMMO YCTPAHUTD CTPax Ilepes oOpaljeHHeM B HHCIIEKIIHIO TPYAR,
IIOCKOABKY B KOPITIOPaTHBHOM KyAbType KasaxcTaHa MHCIIEKTOPOB 4aCTO BOCIPHHUMAIOT KaK pelpeccuB-
HBIl KOHTPOABHBII OPraH, a He KaK 3allJUTHUKOB IIPaB pabOTHUKOB. BasKHO IMOBBICHTH OCBEAOMAEHHOCTD
TPYASIIUXCSI O BOSMOXXHOCTSIX MHCIIEKIJUH U CO3AATh MEXaHU3MBI AHOHIMHOTO U 6€30acHOro nHGOpMu-
POBaHMs O HApyLIeHUsX. BBeAeHIe OTACABHBIX CTAHAAPTOB I10 IICMXOCOLIMAABHBIM PHCKaM U 3aKpeIAeH e
UX B IIOAHOMOYMSX HHCIIEKTOPOB ITO3BOAMAO Obl 3HAYUTEABHO YCHAHMTH IIPABOBbIE MEXAHU3MbI 3aINHThI
paboruukos B Kazaxcrane.

O6cysxaeHue

AHaAM3 HaIlMOHAABHOTO 3aKOHOAATeAbcTBa KasaxcraHa BBISBHA OTCYTCTBHE HOPMATHBHBIX MeXa-
HH3MOB 3aIUTHL PabOTHHUKOB OT cTpecca Ha pabouem mecte. Hecmorpst Ha paru¢ukaruio Koxpenmmit
MOT Ne 155 u Ne 187, HanjmoHaAbHas IpaBOBasi CUCTEMA He HHTeTrPUPOBAAA IIOHATHE ICHXO0COITMAABHBIX
PHCKOB, 4TO CO3A3ET Pa3phlB MEXAY MEXAYHAPOAHBIMHM CTAaHAAPTAMHU M IPAKTHKOM HMX IpHUMeHeHHMs.
OcHoBHbIe IPOOEADI CBSI3aHBI C TeM, YTO OXpaHa TpyAa B KaszaxcraHe TpapAMIIMOHHO OpHEHTHPOBAHA Ha
QHU3KMIECKyIO 6€30IIACHOCTD, A BOIPOCH IICUXMYECKOTO 3A0POBbs pAOOTHUKOB OCTAIOTCS BHE IIPAaBOBOTO
PeryAupOBaHHSL.

CpaBHeHHeE C MEXXAYHAPOAHOM IIPAKTHUKOM MOKA3bIBAET, YTO CTPAHBI C PA3BUTON CHCTEMO TPYAOBOTO
IpaBa yKe aAANTHPOBAAM 3aKOHOAATEABCTBO K COBpeMeHHBIM BbhisoBaM. Bo ®panruu u Ilopryraann
3aKpeIIAeHO IIPABO Ha «OTKAIOUEeHHe » OT PabOThI, OTpaHHUYUBAIOLIee CTPeCCOBbIe HATPY3KH BHe paboduero
BpeMeHu. B fInonun ycTaHOBAEHBI YeTKHe KPHTEPUH IIepepabOTOK, HapylIeHHe KOTOPIX BA€UET IOPHUAU-
geckue mocaepcTsus. B lepmanun u crpanax CKaHAMHABUU ACHCTBYIOT KOPIIOPAaTHBHbIE CTAHAAPTEHI 110
YIPaBAEHHIO [ICHXOCOLMAABHBIMU prCcKaMi. OTCYTCTBHe OAOOHDBIX MexaHM3MOB B KazaxcraHe cospaer
IPaBOBYIO HEOIIPEACACHHOCTD, B Pe3yAbTaTe KOTOPOI pabOTHUKY He MOT'YT IIPETEHAOBATh HA 3aIIUTY OT
CTPeccoBbIX GaKTOPOB, CBS3AHHBIX C YCAOBHAMH TPYAQ.

OTaAeabHOTO BHUMaHHS TpebyeT cyaeOHas mpakTuka. B 3apyOesxHBIX IOPHCAUKLHSX CYIeCTBYeT
IPAKTHKA, TPU3HAOMIAsE CTPecC Ha pabodeM MecTe pakTopoM, TpebyromumM kommeHcaruu. CoraacHo
IPAKTHKE, CYAbl YCTAHOBUAH CBSI3b MEXAY YCAOBHSIMH TPYyAQ M IICUXOAOTHYECKHM COCTOSHUEM paboTHU-
KOB, UTO HOCAY)KHAO OCHOBAHIEM AASI BO3MEILIeHHsT MOPaAbHOrO Bpeaa. B Kasaxcrame mopo6HbIe peaa
IPaKTUIECKH He BCTPEYAIOTCS, YTO OOYCAOBAEHO OTCYTCTBUEM IIPABOBOIO MEXAHU3MA PEryAUPOBAHIUS 1
KOMIIEHCAIIUH yIlep0a, CBSI3aHHOTO C IICHXOCOLIUAABHBIMI PHCKAMH.

CAabocTb MPABOIPHMEHUTEABHOM IIPAKTHKH TAKKe CBSI3aHA C HEAOCTATOYHON KOMITeTeHIfHelt
MHCIIeKIHOHHbIX opraHoB. HecmoTpst Ha paruduxanmro Kazaxcranom Konsenrmn MOT Ne81 o6
HHCIIEKIINM TPYAQ, CYILIeCTBYIOIasi CHCTEMA HAA30pa OPHUEHTHPOBAHA HA KOHTPOAb 32 COOAIOAECHHEM
TpeGOBaHUIT OXpAaHbl PUIMIECKOTO 3AOPOBbsI PabOTHHKOB, TOTAQ KAaK BOIIPOCH IICHXOCOLIMAABHOIO
OAQroOIOAYYHsI OCTAIOTCS Oe3 BHHUMaHUSL. BoAee TOro, AAMTEABHBIM MOPATOpHUIl Ha IPOBepKU OH3Heca
0CA20OMA KOHTPOAbHbIE (YHKIIUH HHCIIEKIIUH TPYAQ, YTO YCYI'YOHAO CUTYALHIO C IlepepabOTKaMU U IICH-
XOAOTHYECKUM AABACHHEM Ha PAOOTHHKOB.

Asst apdexTrBHOrO peleHns MpobAeMbl TpeOyeTcsi He TOABKO 3aKOHOAATEABHOE 3aKpelAeHHe
HOHATHUH «IICUXOCOLHAAbHbIE PUCKH>, «CTPeCC Ha paboueM MecTe>» U «IIepepaboTKa>, HO X KOMIIAEKC-
HOe pedpOpMHUpOBaHUE TPYAOBOrO IpaBa. HeOOXOAMMO YCTaHOBUTH OOSI3aHHOCTH paboTOAATeAel IO
MOHHTOPHUHTY CTPECCOBBIX GaKTOPOB, pa3paboTaTb MeXaHU3MBI IPEAYIIPEXXACHIS IIPOPECCHOHAABHOTO
BBITOPAHMSA M OTIPEAEAUTD IIOPSIAOK KOMIIEHCALITH MOPAABHOTO BPEAA 33 HAPYUIEHHS IICHXOCOIMAABHBIX
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npas paboraukos. Kpome Toro, TpebyeTcs apanTarys HHCIIEKIIMOHHBIX MEXaHU3MOB, YTOOBI KOHTPOAD 32
IICUXOCOIIMAAbHBIMHM PHCKAMHU CTAaA YaCThIO TPYAOBOTO Hap30pa. be3 aTux nsmenenmit mpaBoBas 3amuTa
PabOTHHKOB OCTAHETCS ACKAAPATHBHON, 2 BOIIPOCHI CTPECCOBBIX GaKTOPOB Ha pabOUeM MeCTe MPOAOAXKAT
OCTaBaThCs BHE IIPAaBOBOT'O PEr'yAMPOBAHUSL.

3akarouenne

IToABOASI HTOT, MOSKHO 3aKAOUHTD, YTO TPYAOBOE 3aKOHOAATeAbCTBO KazaxcTaHa TpebyeT 3HAYMTEAD-
HBIX U3MEHEHHUI AASL OOeCIIedeH s 3aIUTHI ICUXUIECKOTO 3A0POBbSI pAOOTHHKOB.

B miepBy10 04epeAb HEOOXOAMMO AOIIOAHUTD U KOHKPETHU3UPOBATh OHSTUIHDIN AIlIIAPaT, IPEAYCMO-
Tpennsiit Pasaeaom 4 Tpyaooro xopekca Pecrrybanku Kaszaxcran «BesomacHocTs u oxpaHa Tpyaas,
BKAIOUHB B HErO TaKHe IOHSATUS, KaK «3A0pOBbe pabOTHHKA>», < [ICHXOCOIIHAAbHBIE PUCKH >, «CTPeCC Ha
paboueM MecTe» U «IepepaboTka». Kaxxpoe U3 mepeuncAeHHBIX MOHATHI AOAKHO HOAYYHTD SCHOE M
OAHO3HAYHOE IIPaBOBOE OIPEASACHHE, YTO TI03BOAUT 3P PEKTHBHO PEryAUpOBaTh BOIPOCH IIPEAOTBPA-
II[eHUSI ¥ MUHIMHU3ALUH [ICHXOCOLMAABHBIX PUCKOB Ha pabodeM MecTe.

Kpowme Toro, ncuxudeckoe 3A0pOBbe PabOTHHKOB B 3aKOHOAATEABCTBE AOAKHO TPaKTOBATHCS LIHPO-
KO U OXBAThIBATh 3ALIUTY OT Ype3MepHOro Npo¢$peCcCHOHAABHOIO CTPeCCa, IMOIJMOHAABHOTO BBITOPAHIS, A
TAXOKe IIOCASACTBHI HETATUBHOTO BO3AEHCTBHS TAKKX IICHXOCOLMAABHBIX (paKTOPOB, KAK AUCKPHMUHALIIS
U AOMOTaTeAbCTBO. [I0AOOHBIE HeTaTUBHbIE MIPOSBACHHS He TOABKO YXYALIAIOT GU3HIECKOe U IICHXUYe-
CKO€ 3A0POBbE PAOOTHHKOB, HO M IIPUBOAST K CHIDKEHHIO [IPOM3BOAUTEABHOCTH TPYAQ, TEKY4ECTH KAaAPOB
U YXYALIEHHIO 00Ijell cTabHABHOCTH TPYAOBBIX OTHOIIEHHUI, YTO B UTOTe OTPAKAETCS Ha 9KOHOMUKE
CTPaHbI B IIEAOM.

Aast 53pPeKTHBHOTO pelIeHHst 9THX IPOOAEM IieaecooOpasHO 3akpenutb B TpyaoBoM Kopexce PK
TAKOM Ba)KHBIF [IPHHIUI, KAK [IPAaBO PabOTHHKA HA yBaXXKEHME U 3aIUTy ero AOCTOMHCTBA B IIPOIlecce
TPYAOBOH A€SITEABHOCTH. DTOT IIPHHIIUII AOAKEH COIIPOBOXKAATHCS MEXAaHM3MOM 3alUTHI IIPaB paborT-
HUKOB, CTOAKHYBIIHXCSI C TICHXOAOTHYECKMM HAM QH3HIeCKUM HACHAMEM Ha paboueM MecTe, 0COOEHHO
HAXOASIHUXCSL B YSI3BUMOM MAM 3aBHCHMOM IIOAOXKeHHH. B TpyaOBOM 3akoHOAaTeAbcTBe PecrryOanxn
Kasaxcran He0OXOAUMO IIPEAYCMOTPETb KOHKPETHBIE IPOLIEAYPHI BOCCTAHOBAEHISI HAPYLIEHHbIX IIPaB
PabOTHHKA M MEXaHU3M IIOAyYEeHHs] KOMIIEHCAL[NHU 32 MOPAABHBII BpeA U IICHXOAOTUYECKHUe CTPAAAHILS,
IOHECEHHBIe BCAGACTBHME AMCKPMMHUHALIMM, HACHAMS MAM AOMOTAaTEeAbCTBA. BBepeHMe TakMX IMpaBOBBIX
Mep MO3BOAUT MOBBICUTh YPOBEHb IPABOBOM 3AIIUIEHHOCTU PAOOTHHKOB U CGOPMUPOBATH B CTpaHe
KYABTYDY YBOXHTEABHOT'O M AOCTOMHOIO OTHOIIEHHUSI K ANHOCTH Ha pabodyeM MecTe.

PaboTOAATEAN HIPAIOT KAIOUEBYIO POAD B IIOAAEPXKAHHIHU IICHXHIECKOTO 3A0POBbS PAOOTHIKOB, U UX
OTBETCTBEHHOCTb He AOAKHA OTPAHIYIUBATHCS ObecIieueHreM TOABKO $puamdecKoit besomacuocTu. Heob-
XOAMMO BHeApPEHHE MEeXaHHU3MOB IIPEAOTBPAIlleHHs 1 MUHUMHU3AIIMHU IICUXOCOLIMAABHBIX PUCKOB, BKAIOYAS
IPOrPaMMBbl MOAAEPKKH IICHXOAOTHYECKOTO 3A0POBbS, AOCTYII K KOHCYABTAIIUSM, MEPBI IO CHIDKEHHUIO
CTPEeCCOBBIX HATPY30K U CO3AAHHE HaAaHCa MEXAY PAOOTOM 1 AUIHOF XKU3HBIO. DTH HHUIJMATHBBI AOAKHBI
OBITb 3aKPEIACHBI HA 3aKOHOAATEABHOM YPOBHE, YTOOBI pab0TOAATEAN He MOTAM HTHOPHUPOBATb BOIIPOCH
IICUXHUYECKOTO 3A0POBbs COTPYAHUKOB.

Kpome TOro, Baxxayio poAb B 3TOM IIPOLjecce AOAYKHBI MIPATh COLIMAABHbIE ITAPTHEPHI: TOCYAAPCTBO,
npodcorossl 1 paboroparear. [Ipo¢dcorosbl, KaK 3AIIUTHUKA TPYAOBBIX IIPaB, MOT'YT IIPEACTABASITh HHTE-
pechl pabOTHHKOB B KOAAEKTHBHBIX AOTOBOPAX, A TAKKe MHUIMHPOBATb 0OCyKAeHHEe KOMITEHCAITMOHHBIX
MeXaHH3MOB 3a yIIjep6 IICHXOAOTHYECKOMY 3A0OPOBBIO HA yPOBHE OTPACAEBBIX U T€HEPAABHBIX COTAAIIEHHUI.
TocyaapcTBeHHbIE OPIaHblL, B CBOIO OYePEAb, AOAKHDI Pa3paboTaTh P PeKTHBHbIE MEXaHU3MbI KOHTPOAS 1
MOHUTOPHHTA YCAOBUH TPYAQ, & TAKOKe BHEAPHUTD IIPABOBbIE FAPAHTUH 3aIUTHI OT ICHXOCOIHAABHBIX PUCKOB.

3amura OT CTpecca U IICHXOCOLIMAABHBIX PHCKOB — O9TO He TOABKO MHAUBHAYAAbHAs IIpobAaeMa
PAOOTHHKOB, HO ¥ BOIIPOC, BAMSIOIINIT HAa OOIIECTBO B LIEAOM.

M.X. XaceHOB, 3aH FpIABIMAAPBIHBIH PhD AOKTOPBI, KaybIMAACTBIPBIAFAH PO deccop, Associate
Professor, Magsut Narikbayev University (Acrana k., Kazakcran Pecrry6amnkacsr);

M. KaHaTKpi3bl, 3.F.M., Research Assistant, Magsut Narikbayev University (Acranak., Kazakcran
Pecmry6amkacs): YJKyMbICkepAepAiH ’KYMbIC OPHBIHAAFBI CTPECCTEH KOPFayAbl KYKBIKTBIK KaMTaMa-
CBI3 €TY: CAABICTBIPMAABI KYKBIKTBIK 3€PTTeY.

Mpago v rocyaapcTso, Ne 2 (107), 2025 83



TPYZI0BOE MPABO

TaKbIPBIITBIH ©3€KTIAiri KYMBICKEPAEPAIH ACHCAYABIFBIHA IICHXOJIACYMETTIK (aKTOPAAPABIH dcep
eryimen sxoHe Kasakcran Pecrry6AvKachIHBIH 3aHHAMACBIHAA €HOEK KaTBIHACTAPBIHBIH OCBI aCIIeKTiAepiH
PEeTTEYAIH KAKETTi ACHIeHMAe KaMTaMachl3 €TIAMEYIMeH HeTi3AeAeAl 3eprTey TaKprbI6bI XAABIKAPAABIK,
CTaHAAPTTAp, HOPMATUBTIK KYKBIKTBIK aKTiAep MeH COT IPAKTHUKAChl, COHAAM-aK XaABIKAPAABIK YHBIMAQP
M€H FHIABIMU HHCTHTYTTAPABIH OastHAAMaAApBI, FAABIMAQP MEH CapalllbIAAPABIH KapHSIAAHBIMAADHI Ky paii-
ABL  3epTTeyAIH MaKCaThl — XYMBICKEPACPAIH IICHXOAOTHIABIK ACHCAYABIFbIH KYKBIKTBIK, KAMTAMaChI3 eTy
OOMbIHINA FBIABIMY HETi3A€ATeH YCHIHBIMAAD 33ipAey. 3epTTey 6apbIChIHAQ CAABICTBIPMAABI-KYKBIKTBIK JKOHE
$OPMAADBADI-3aHHU dAICTEP, KOHTEHT-TAAAQY 9AICI JKOHE COT IMPAKTHUKACBIH TAAAAY dAICi KOAAAHBIAABL 3epTTe-
yaiH xxasaasirsl — Kazakcran Pecrry6ArKachHBIH eHOeK 3aHHAMACHIH XaABIKAPAABIK CTAHAAPTTAPMEH XKHe
O3BIK, LIETEAAIK TOKIPUOEMEH CAABICTBIPY OOABII TaObIAAADBL 3epTTey HoTKeciHAe aBTopaap Kasakcran
Pecrry6avkaceinbiy, EHOex KopeKciHe JKYMBICKEPAIH eHOeK caAachIHAAFBI KaAIP-KacHeTiH KypMeTTey XKoHe
KOp¥Fay KYKBIFbIH KAMTAMaChI3 Ty KAFUAATBIH O€KITYAl, COHAQI-AK XYMBICKEPAIH KAAIP-KaCHETIH KypMeTTey
KYKBIFbIH HAaKTBHIAAYABI YChIHaAbL. COHBIMEH KATap, Kocibu aypyAap Ti3iMiH IIOCTTPaBMAaTHKAABIK CTPeCcCTi
KOCa aAFaHAQ, aKbIA-OM >K9HE MiHe3-KYABIK 6¥3I)IA1>ICTaprM6H TOABIKTBIPY KaXKETTIAIri HerizaeAal, Oya
XaabIKapaAbIK eH6eK yibMbIHBIE N0 194 «Kacibu aypyaapABbIH Ti3iMi, xa3aTafibiM OKUFaAAp TYpaAbl xabap-
AQy >KOHE OAAPABI TIpKey TYpaAbl>» YChIHBIMBIHA CatiKec Keaeal. Conpaii-ak, Kasakcran PecrrybaukachiHbIH
Enbek xopekciHae GekiTiAreH YFBIMABIK, aIllIapaTThI 6e17IiMAey JKOHE KeHENTY KaXKeT, OFaH <« KYMbBICKEPAIH,
AEHCAYABIFbI>, <IICHXOJAEYMETTIK TOyeKeAAEP>, <XKYMBIC OPHBIHAAFbI CTPECC>» JKIHE «aAPTBIK XKYMBIC>»
(oHBI ycTeMe yMbICTaH KBIpaTy KA)KeT) CHSKTBI YFBIMAAQPADI €HTi3y YCBHIHBIAAABL ByA yFbIMAQp HaKThI
KYKBIKTBIK aHBIKTAMAFa e OOAYbI THIC, OYA XKYMBICKepAEPAL IICHX0IAEYMETTIK TIYeKeAACPAEH KOPFay Mace-
A€AEPiH 3aHHAMAABIK, ACHT€HAE PETTEYTe MYMKIHAIK 6epeAi.

Tytiindi cesdep: scymbic OpHLIHOAZLL CIPECC, NCUX0IAEYMEMMIK mayeKeAdep, symbickepdin kadip-Kacuemi,
scympickepdiry dercayavievl, enbex KyKoiaol, enbexmi Kopaay, Kayincis enbex yazdatirapol, kacibu (ImoyuoHal-
dvikc) Kpiipey, NCUXOAOZUSABIK 30PAbIK-30MObIABIK, NOCHIMPABMAMUKAABIK CIpecc, aKbiA-0i (Miues—igy/wztg )
6y3vLrbicmapL.

M. Khassenov, PhD in Law, Associate Professor, Associate Professor Maqsut Narikbayev Uni-
versity (r. Acrana, Peciry6amnka Kasaxcran); M. Kanatkyzy, Research Assistant Magsut Narikbayev
University (r. Acrana, Pecry6anka Kasaxcran): Legal support for the protection of workers from
stress in the workplace: a comparative legal study.

The relevance of the topic is reasoned due to the influence of psychosocial factors on the health
of workers and the lack of necessary legal regulation of these aspects of labor relations in Kazakhstani
legislation. The subject of the research consists of international standards, regulations and judicial prac-
tice, as well as reports of international organizations and scientific institutes, publications of scholars and
experts. The purpose of the work is to formulate scientifically based recommendations on legal support
for the psychological health of workers. As part of the study, comparative legal and formal legal methods,
methods of content analysis and analysis of judicial practice were used. The novelty of the work lies in the
comparison of Kazakh labor law with international standards and best foreign practices. As a result of the
study, the authors proposed to enshrine in the Labor Code of the Republic of Kazakhstan the principle
of ensuring the employee’s right to respect and protection of his or her dignity in the world of work, as
well as to include the employee’s right to respect for his or her dignity. In addition, it is justified to sup-
plement the list of occupational diseases with mental and behavioral disorders, including post-traumatic
stress, as provided in ILO Recommendation No. 194 “On the list of occupational diseases, notification of
accidents and their registration” It is necessary to adapt and expand the conceptual apparatus enshrined
in the Labor Code of the Republic of Kazakhstan, including such concepts as “employee health”, “psycho-
social risks”, “stress in the workplace” and “overwork” These concepts must receive a clear legal definition,
which will make it possible to regulate the issues of protecting workers from psychosocial risks at the
legislative level.

Key words: stress in the workplace, psychosocial risks, employee dignity, employee health, labor law, labor
protection, safe working conditions, professional (emotional) burnout, psychological violence, post-traumatic
stress, mental (behavioral) disorders.
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This study examines the employment challenges faced by persons with disabilities (PWD) in Kazakh-
stan, focusing on gaps in policy implementation and comparing them with international best practices.
While Kazakhstan’s legislative framework aligns with the UN Convention on the Rights of Persons
with Disabilities (CRPD), weak enforcement of employment quotas, insufficient vocational training,
and persistent cultural biases hinder meaningful workplace inclusion. Drawing on successful models
from Germany, the United States, and Nordic countries, the research highlights the need for stronger
enforcement mechanisms, targeted training programs, and accessible digital platforms to create inclusive
employment opportunities. The findings provide actionable recommendations for policymakers and
stakeholders to improve employment equity for PWD in Kazakhstan, with future research needed to
evaluate the socio-economic impacts of proposed reforms and the potential of emerging technologies to
enhance accessibility.

Key words: people with disabilities, social entrepreneurship, legislation of Kazakhstan, inclusive jobs.

Introduction

The inclusion of persons with disabilities (PWD) in the workforce is a pressing global issue that
reflects broader concerns about equity, human rights, and socio-economic development. In the Republic
of Kazakhstan this matter has grown increasingly urgent as the nation seeks to align its social policies
with international standards. However, despite legal frameworks designed to support the employment
of persons with disabilities, numerous systemic and cultural barriers continue to hinder progress. The
Ministry of Labor and Social Protection of the Republic of Kazakhstan reports that there are currently
nearly 725,000 registered persons with disabilities in the country. An annual report reveals that 60%
of PWD are of working age and only 25% of them are currently employed [1]. In contrast the share of
employed PWD in the EU countries is 48.1% (France- 56.3%, Switzerland- 67.6%, Germany- 48.9%) [2].
In the USA, the proportion of working PWD aged 16 to 64 years is 37.1% [3]. Statistics show that people
with disabilities in Kazakhstan face a very serious problem of unemployment, which certainly infringes
on their rights. These challenges demand attention not only for the sake of justice (ensuring equal labor
rights for all citizens) but also for the economic and social benefits (increasing labor resources, GDP
growth and tax revenues, development of inclusive business).

This research is motivated by the lack of focused analysis on disability-inclusive employment policies
in Kazakhstan, despite extensive global research on the topic. More critically, comparative studies
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examining Kazakhstan’s policies in relation to those of more developed countries are notably scarce. This
gap in research represents an opportunity to explore practical solutions tailored to Kazakhstan’s unique
socio-economic and cultural context.

The relevance of this study lies in its potential to address a critical socio-economic issue while
contributing to Kazakhstan's ongoing efforts to meet its international obligations under frameworks like
the United Nations Convention on the Rights of Persons with Disabilities (CRPD). Despite existing
legal provisions aimed at promoting workplace inclusion, the employment rate of PWD in Kazakhstan
remains disproportionately low. This is a direct consequence of institutional weaknesses, societal biases,
and limited enforcement of legal standards. Moreover, understanding how countries with successful
disability employment practices have overcome similar challenges can provide valuable insights for
Kazakhstan. Nations like the United States, Germany, and Nordic countries have implemented effective
mechanisms such as workplace accommodations, financial incentives, and robust anti-discrimination
laws. By examining these practices, the study aims to propose actionable recommendations that can help
improve the employment landscape for persons with disabilities in Kazakhstan.

Material and Methods

The materials used for this study include legal texts, policy documents, statistical data, and academic
literature on disability employment both in Kazakhstan and internationally. Data collection involved
reviewing “The Labour Code of the Republic of Kazakhstan”, “Social Code of the Republic of Kazakhstan”,
government reports, and employment statistics. Internationally, the study examined frameworks like
the Americans with Disabilities Act (ADA) in the United States, Germany’s quota-levy system, and the
Nordic countries’ targeted employment initiatives.

The research began with a thorough literature review to establish a baseline understanding of global
practices in disability employment. This was followed by a detailed analysis of Kazakhstan’s legal and
institutional frameworks, focusing on their strengths and weaknesses. Comparative legal analysis was
used to highlight differences and similarities between Kazakhstan’s policies and those of other nations.
The research progressed in stages, beginning with data collection and culminating in the synthesis of
findings and recommendations.

Literature Review

The global discourse on the employment of persons with disabilities has evolved significantly
over the past decades, guided by international human rights frameworks such as the United Nations
Convention on the Rights of Persons with Disabilities (CRPD). Adopted in 2006, the CRPD emphasizes
the right to work and employment as fundamental to the social inclusion and economic independence
of persons with disabilities. It obligates state parties to create conditions for equal access to employment
opportunities, combat discrimination, and provide reasonable accommodations in the workplace [4].
However, the practical implementation of these principles varies widely across countries, resulting in
disparities in employment outcomes. The literature on disability and living standards in both developing
and developed countries emphasizes the disadvantaged position of PWD. Most studies focus on the
relationship between disability and low income. In their research, Jenkins et al. [S] demonstrate that
individuals with disabilities are more likely to face educational barriers, which affect their long-term
income levels. The lack of education and professional skills reduces their opportunities for employment in
competitive markets. Parodi and Scully [ 6], in turn, emphasize that workplace discrimination, employer
bias, and the lack of adapted workplaces significantly limit employment opportunities for people with
disabilities. These factors often result in their employment in low-paying positions or force them to
accept part-time work. Gannon and Nolan [7] highlight that the social isolation faced by people with
disabilities further diminishes their access to opportunities for professional and career development.
Thus, challenges related to access to decent work and fair wages remain relevant for many countries,
including Kazakhstan.
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International Best Practices

One of the most influential legislative frameworks is the Americans with Disabilities Act (ADA)
in the United States. Enacted in 1990, the ADA prohibits discrimination against individuals with
disabilities in all areas of public life, including employment. Title I of the ADA specifically addresses
employment, mandating that employers with 15 or more employees provide equal opportunities to
qualified individuals with disabilities. This includes the obligation to offer reasonable accommodations,
enabling individuals to perform essential job functions without causing undue hardship to the employer.
The ADA has also brought significant improvements in accessibility. Title III requires businesses and
non-profit organizations to remove physical and systemic barriers to access, thereby ensuring that public
accommodations are inclusive for persons with disabilities. Additionally, the law has revolutionized
communication access by mandating telecommunications relay services and other resources for
individuals with hearing and speech disabilities [8]. Scholars like Blanck [9] argue that the ADA’s focus
onreasonable accommodations has significantly improved workplace inclusion. Their research also shows
that companies implementing ADA-compliant practices often report increased productivity, innovation,
and employee satisfaction. These findings suggest that well-enforced anti-discrimination laws can benefit
not only employees but also employers and the broader economy.

In terms of employment statistics, the ADA has contributed to raising awareness and accountability,
but disparities persist. In 2019 the unemployment rate for persons with disabilities stood at 7.3%,
compared to 3.5% for individuals without disabilities. While this reflects progress, it highlights the
challenges in achieving complete employment parity even decades after the law’s enactment [10].
Furthermore, ongoing research indicates that discrimination remains a barrier: nearly one in ten working
adults with disabilities experienced workplace discrimination within five years of the ADA’s passage,
often resulting in their departure from the workforce. While the ADA has created a legal framework for
equality, continuous advocacy and enforcement are crucial to fully realize its vision of an inclusive society.

Germany’s employment model also provides valuable lessons, particularly its quota-levy system.
German legislation requires employers with more than 20 employees to ensure that at least 5% of their
workforce consists of persons with disabilities. Non-compliance results in financial penalties, which
are reinvested into programs supporting disability employment. Garbat [11] notes that this system has
achieved significant success, particularly when combined with vocational training and ongoing support
for employees. His study also reveals that Germany’s integration offices, which provide counseling and
financial aid to both employers and employees, have played a crucial role in maintaining long-term
workplace inclusion. Despite the framework’s intentions, challenges persist. Reports indicate that a
significant number of companies opt to pay the compensatory levy rather than employ the required
percentage of disabled individuals. This raises questions about the effectiveness of the system in achieving
its goals. Discussions are ongoing regarding potential reforms, such as increasing the levy or enhancing
support mechanisms, to improve compliance and outcomes [12].

In contrast Nordic countries have adopted a more holistic approach, embedding disability
employment policies within their broader welfare systems. These policies are built upon the principle
of universalism, ensuring that all citizens, regardless of their abilities, have access to social services
and support. They emphasize the right to employment for individuals with disabilities by providing
substantial state-supported interventions such as vocational rehabilitation, wage subsidies, and assistive
technologies. Research highlights that such measures are instrumental in facilitating equal access to the
labor market while reducing barriers that typically hinder employment for PWD [13]. Moreover, by
embedding disability policies into universally accessible welfare systems, the Nordic countries reduce the
stigmatization associated with targeted programs, thus promoting social inclusion.

One hallmark of Nordic disability legislation is the emphasis on accessibility, both in physical spaces
and thelabor market. Accessibility laws across these nations mandate structural adjustmentsin workplaces,
transport, and public services, reflecting a rights-based approach to inclusion. For example, Sweden’s
Disability Policy explicitly seeks to guarantee equal living conditions and participation, underscoring
the principle that societal structures must adapt to accommodate all individuals, rather than marginalize
those with disabilities. Similarly, Norway’s policies prioritize non-discrimination in employment,
ensuring individuals with disabilities have access to meaningful and equitable work opportunities [14].
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A common feature across the Nordic countries is the use of financial incentives to encourage employers
to hire individuals with disabilities. Programs such as Denmark’s Flex Job scheme subsidize employers
who hire workers with reduced capacity, effectively mitigating perceived risks associated with such
hires [14]. This approach not only promotes employment but also enables individuals with disabilities
to contribute to the economy on their own terms. Additionally, vocational rehabilitation programs in
Finland and Norway aim to prepare individuals with disabilities for integration into competitive labor
markets, aligning with the principle of “work-first” strategies observed in the region.

While the Nordicframeworkis frequently commended forits progressive approach, certain limitations
and challenges remain evident. Studies point to ongoing labor market segregation, where individuals
with disabilities are disproportionately employed in sheltered or subsidized work environments rather
than integrated roles in mainstream sectors [15]. However, the strong legal and welfare foundations in
these countries ensure continuous efforts to address such gaps, with periodic policy evaluations aimed at
improving outcomes.

Challenges in Middle-Income Countries

If high-income countries have made substantial advancements in disability-inclusive employment
policies, middle-income nations continue to encounter distinct challenges. These challenges often stem
from systemic limitations, including inadequate funding, weak institutional frameworks, and insufficient
enforcement mechanisms for disability rights. Studies reveal that in many such countries, limited
resources and institutional capacity hinder the effective implementation of disability employment
policies. In low- and middle-income countries (LMICs), the participation of persons with disabilities
in various societal domains is predominantly influenced by environmental factors, with personal
attributes also playing a significant role. Among environmental barriers, negative societal attitudes and
inadequate access to essential services—particularly in the health and transport sectors—emerge as
critical challenges. Research conducted by Mitra et al. [16] indicates that inaccessible infrastructure
and unreliable public transportation systems exacerbate the exclusion of persons with disabilities from
employment and education. On the personal level, a lack of educational qualifications and relevant skills
further constrains opportunities for meaningful engagement and inclusion. Persons with disabilities in
LMIC:s are significantly less likely to complete primary or secondary education compared to their non-
disabled peers [S]. This educational gap directly impacts their ability to secure employment in formal
markets, often relegating them to informal, low-paying jobs. Furthermore, limited access to vocational
training programs means that even individuals with potential remain underprepared for the demands of
competitive labor markets. These factors collectively reinforce a cycle of poverty and marginalization.
Cultural attitudes toward disability often compound these barriers, reinforcing exclusionary practices and
stigmatization. For instance, in India, Fremlin [17] argues that deeply ingrained societal biases frequently
outweigh legislative protections, resulting in low employment rates despite the existence of formal anti-
discrimination laws. This challenge is particularly acute in rural areas, where traditional beliefs about
disability as a “personal tragedy” or “divine punishment” persist, further marginalizing individuals and
their families.

Kazakhstan shares many of these challenges, particularly in terms of cultural attitudes and institutional
capacity. Although the country has ratified the CRPD and introduced employment quotas for persons
with disabilities, enforcement remains inconsistent. Research by Cherevyk [18] highlights that many
employers in Kazakhstan perceive hiring persons with disabilities as a burden rather than an opportunity,
citing concerns about workplace accommodations and productivity. A lack of awareness about the
potential contributions of persons with disabilities perpetuates discriminatory hiring practices. Moreover,
these biases are often reinforced by inadequate governmental support for employers, such as subsidies
or technical assistance programs, to facilitate inclusive hiring. Another critical issue in Kazakhstan is the
limited availability of accessible workplaces. According to a report by the Ministry of Labor and Social
Protection, less than 30% of businesses meet accessibility standards, making it difficult for persons with
disabilities to participate fully in the workforce. This aligns with findings from African and Asian countries,
where similar infrastructure-related challenges hinder the implementation of inclusive employment
practices. Additionally, vocational training programs tailored to the needs of persons with disabilities
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in Kazakhstan remain insufficiently developed, leaving many individuals unprepared for meaningful
employment. These challenges underscore the need for comprehensive reforms, informed by successful
international practices, to ensure that persons with disabilities are not excluded from participating in the
workforce and contributing to the broader economy.

Gaps in the Literature

Despite extensive research on disability employment in high-income countries, studies focusing
on middle-income nations like Kazakhstan remain scarce. Existing research often lacks a comparative
perspective, making it difficult to identify transferable practices. Furthermore, as noted by Barnes and
Mercer [19], many studies overlook the importance of cultural and institutional contexts in shaping
policy outcomes. This gap is particularly relevant for Kazakhstan, where socio-economic conditions,
legislative frameworks, and cultural attitudes differ significantly from those in Western countries. Another
notable gap is the limited focus on long-term outcomes for persons with disabilities in employment.
While many studies analyze initial hiring practices, fewer explore how employees with disabilities are
integrated, supported, and retained in the workforce. For instance, Wilson-Kovacs et al. [20] emphasize
the importance of career advancement opportunities, yet this remains an underexplored area in most
middle-income countries, including Kazakhstan. This study seeks to address these gaps by providing a
detailed comparative analysis, highlighting both the limitations of Kazakhstan’s current approach and the
opportunities for improvement.

Results and Discussion

The analysis of Kazakhstan’s employment policies for persons with disabilities (PWD) reveals a
dual reality. On the one hand, the country’s legal framework demonstrates a clear acknowledgment of
global best practices, particularly those articulated in international treaties such as the United Nations
Convention on the Rights of Persons with Disabilities (CRPD). On the other hand, the implementation
of these policies often falls short, with significant gaps between legal provisions and their practical
application. This section discusses the findings through an examination of the legislative framework,
statistical data, and comparative analysis with international standards.

Findings on Kazakhstan and Comparative Insights

Kazakhstanslegislative framework for promoting the employment of persons with disabilities (PWD)
is anchored in the Labour Code of the Republic of Kazakhstan and the Social Code of the Republic of
Kazakhstan, which establish critical measures to ensure equitable working conditions for PWD and align
withinternationalnorms such as the United Nations Convention on the Rights of Persons with Disabilities
(CRPD). The Labour Code explicitly prohibits discrimination based on disability, as stated in Article 25,
while the Social Code mandates reasonable workplace accommodations, with Article 108 emphasizing
the importance of creating accessible infrastructure and technical modifications. These measures are
supported by a quota system, established through ministerial orders, requiring organizations to allocate
2% to 4% of their workforce to PWD and further emphasizing the need for specialized workplaces under
Article 108 of the Social Code.

Despite the clarity and alignment of these provisions with international standards, their practical
implementation is hindered by systemic challenges. Employers often circumvent the quota requirements
by paying minimal fines rather than hiring or accommodating PWD, highlighting a lack of effective
enforcement mechanisms. The absence of a comprehensive monitoring system exacerbates this issue,
as compliance is not rigorously tracked, and penalties are insufficient to encourage adherence. Unlike
systems in countries such as Germany, where reinvestment of non-compliance penalties into disability
support programs ensures accountability and improvement, Kazakhstan’s enforcement framework lacks a
teedback loop to promote sustained change. These weaknesses undermine the transformative potential of
the legal framework, as employers are neither incentivized nor compelled to create inclusive workplaces.

While the definition of “reasonable accommodation” is explicitly stated in Kazakhstan’s legal texts,
its application remains inconsistent, leaving many workplaces ill-equipped to meet the needs of PWD.
Without robust enforcement and monitoring, the quota system and broader legislative provisions risk
becoming symbolic rather than practical tools for inclusion. The disparity between legislative intent and
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practical outcomes is starkly illustrated by employment statistics for PWD in Kazakhstan. According to
the Ministry of Labor and Social Protection, as of 2022, nearly 725,000 persons with disabilities were
registered in the country. However, only 25% of this population was employed, a figure that highlights
systemic barriers to workforce participation. This employment rate is considerably lower than that of the
general population, reflecting entrenched challenges such as workplace inaccessibility, limited vocational
training opportunities, and societal biases. The quota system has had minimal impact: an audit conducted
by the Accounts Committee in 2021 revealed that less than half of eligible employers were compliant
with the quotas. Many businesses reported a lack of awareness or resources to accommodate employees
with disabilities, while others expressed concerns about the financial implications of hiring PWD. These
findings suggest that the current enforcement mechanisms are insufficient to drive compliance and that
employers lack both the incentives and the support needed to implement inclusive hiring practices.

Workplace accessibility remains a critical issue in Kazakhstan, significantly limiting the ability of
persons with disabilities (PWD) to engage in meaningful employment. Despite legal obligations to ensure
accessibility, only 15% of workplaces meet required standards, as reported by the Ministry of Labor and
Social Protection. This lack of infrastructure creates substantial barriers, particularly for PWD seeking to
enter the workforce. Furthermore, challenges extend beyond physical barriers, with digital accessibility
remaining underdeveloped, leaving PWD further marginalized in an increasingly technology-driven job
market. In comparison, countries such as Denmark and Sweden have successfully integrated accessibility
standardsinto broader disability inclusion policies. These nations offer government subsidies to employers
for necessary workplace modifications, reframing accessibility as a shared societal responsibility rather
than a financial burden. In contrast, Kazakhstan lacks targeted financial support, leaving many employers
unwilling or unable to invest in such adaptations, thereby perpetuating systemic barriers to inclusion.

Vocational training also presents a significant shortfall in Kazakhstan’s disability employment
policies. While Article 209 of the Social Code mandates the establishment of vocational training centers,
the current infrastructure is insufficient to meet the needs of the PWD population. Existing programs
are frequently outdated and disconnected from labor market demands, limiting their effectiveness in
preparing PWD for meaningful employment [21]. Research by the World Bank highlights vocational
training as a critical factor in bridging the employment gap for PWD. Countries with successful inclusion
policies, such as Germany and Norway, have integrated vocational training into broader employment
strategies, tailoring programs to the specific needs of PWD and aligning them with market demands.
Kazakhstan could benefit from adopting similar approaches to ensure training programs are both relevant
and accessible to all individuals with disabilities, thus addressing one of the key barriers to employment
inclusion.

Cultural attitudes toward disability further complicate the employment landscape in Kazakhstan.
Although laws prohibit workplace discrimination, societal biases often prevail, shaping hiring practices
and workplace dynamics. Employers frequently perceive hiring PWD as a liability, citing concerns
about productivity and the cost of accommodations. Such perceptions align with findings from other
middle-income countries, including India and South Africa, where cultural biases undermine legal
protections and perpetuate exclusionary practices. Overcoming these barriers requires a comprehensive
approach, including public awareness campaigns and employer education programs aimed at challenging
stereotypes and highlighting the value of inclusive workplaces. The promotion of success stories and
evidence of the economic and social benefits of hiring PWD could be particularly effective. Countries
like the United States have implemented such initiatives successfully, often in collaboration with civil
society organizations, fostering a more inclusive culture and demonstrating the tangible advantages of
workplace diversity. Adopting similar strategies in Kazakhstan could help address deeply ingrained biases
and facilitate greater inclusion for PWD in the labor market.

Recommendations
Based on these findings, the study proposes several reforms. First, enforcement mechanisms for
employment quotas must be strengthened, with penalties for non-compliance redirected to disability
support initiatives. Vice Minister of Labor and Social Protection of the Population of the Republic of
Kazakhstan, Askarbek Ertaev, announced during a briefing at the Central Communications Service
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plans to strengthen requirements for employers who do not meet quotas for employing persons with
disabilities. These initiatives signal a positive step toward addressing gaps in the enforcement of inclusive
employment policies. While their implementation is still in progress, these measures demonstrate the
government’s commitment to creating a more equitable labor market and improving opportunities for
persons with disabilities.

Second, the government should invest in accessible infrastructure and digital platforms to facilitate
remote work opportunities. Despite the challenges faced by persons with disabilities in securing
employment, the rapid transformation of the telecommunications sector has opened up significant
opportunities, particularly through remote work in the post-covid era [22]. With increasing access to the
Internet and computers, a foundation has been established for the concept of a ‘virtual office, enabling
individuals from remote locations to participate in the workforce. For persons with disabilities, this
development presents an avenue to overcome traditional workplace barriers and engage in meaningful
employment. By focusing on developing accessible and inclusive working conditions on digital platforms
in Kazakhstan, policymakers can leverage these advancements to create more equitable opportunities for
individuals with disabilities, ensuring their full participation in the modern labor market.

Finally, vocational training programs tailored to the needs of persons with disabilities should be
expanded, ensuring that they are equipped with the skills necessary for meaningful employment.
Individuals with disabilities often exhibit strong focus and discipline, partly due to the unique challenges
they face and the stigma associated with their community. With proper training and access to appropriate
technologies, employees with disabilities have the potential to achieve high levels of productivity in the
workplace [23]. By investing in such programs and resources, employers and policymakers can not only
enhance the employability of persons with disabilities but also unlock their potential to make significant
contributions to the workforce.

Conclusion

This study set out to analyze the employment challenges faced by persons with disabilities (PWD) in
Kazakhstan through a comparative legal lens, offering insights into both the successes and shortcomings
of the current framework. By examining international best practices from countries such as Germany,
the United States, and Nordic nations, and comparing them with Kazakhstan’s policies, this research
has identified several critical areas for improvement. Among the most pressing are the lack of robust
enforcement mechanisms for employment quotas, insufficient vocational training programs tailored to
PWD, and lack of accessibility, and cultural attitudes that perpetuate biases and misconceptions about
the employability of individuals with disabilities. Addressing these challenges requires coordinated
efforts across legal, institutional, and societal dimensions.

The findings emphasize the necessity of strengthening enforcement mechanisms to ensure
compliance with employment quotas and prevent employers from bypassing their responsibilities. Such
reforms could include stricter penalties for non-compliance, reinvestment of fines into disability support
initiatives, and the establishment of comprehensive monitoring systems. The research also underscores
the importance of expanding vocational training programs that are aligned with labor market demands and
accessible to all PWD. Equipping individuals with relevant skills not only improves their employability
but also ensures that businesses benefit from a more diverse and capable workforce.

Cultural attitudes remain a significant barrier to workplace inclusion in Kazakhstan, where many
employers perceive hiring PWD as a liability rather than an opportunity. Public awareness campaigns and
employer education programs are critical to dismantling these stereotypes. Promoting success stories of
inclusive workplaces and showcasing the economic and social benefits of employing PWD can help drive
a cultural shift toward acceptance and inclusion.

This study highlights the transformative potential of technological advancements in fostering
accessibility and inclusion. The rise of remote work and telecommuting, driven by digital platforms
and enhanced telecommunications infrastructure, offers a unique opportunity to overcome traditional
barriers to employment. By developing accessible and inclusive digital work environments, Kazakhstan
can tap into the productivity and potential of individuals with disabilities, particularly in regions where
physical workplace accessibility remains a challenge.
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The results of this research provide a roadmap for policymakers, employers, and other stakeholders
in Kazakhstan to foster a more inclusive labor market. The adoption and adaptation of proven strategies
from international best practices, such as Germany’s quota-levy system and the Nordic emphasis on
integrated welfare policies, offer clear pathways to addressing existing gaps. These reforms, if implemented
thoughtfully and effectively, have the potential to significantly improve employment outcomes for PWD
while benefiting the broader economy through increased workforce diversity.

Future research should build on these findings by exploring the socio-economic impacts of the
proposed reforms, particularly how they affect the quality of life for PWD and their families. Additionally,
the role of emerging technologies in enhancing accessibility—such as artificial intelligence, assistive
devices, and digital infrastructure—merits further investigation. By continuing to develop and refine
strategies for inclusion, Kazakhstan can make meaningful strides toward achieving employment equity
for persons with disabilities, creating a more just and inclusive society.

M. B. IInaiipep PhD apoxropsr, Schmalkalden University of Applied Science npodeccopsr,
(Tepmanns ®epeparusrix Pecmy6amkacei, IlImaapkasnpen K.) M. M. Ecupkenosa PhD poxropbi,
Aamarpl MeHepXMeHT YHHBEPCHTETI CasicaT >K9He KYKBIK MeKTeOiHiH KaybIMAACTBIPBIAFAH
npogeccopsl (KasaKCTaH Pecmy6ankacer, AAmarsl 14.) ; JK.E. Carrap cascar >koHe KYKBIK
MekTeOiHiH MarucrpanTbl Aamarsi Meneaxment Yumsepcureri, Kazaxcran, (KaSaKCTaH
Pecmy6anxacor, AAMaTsI m.): KP-aAa MyMKiHAIri meKxTeyAi apAaMAQPABI JKYMBICKQ OPHAAACTBIPYABIH,
©3€KTi MaceAeAepi: MeT eAAePMEH CaAbICThIPMAABI-KYKBIKTBIK TaAAQY.

Bya seprreyae KasakcraHaarsi MyMkiHAiri mexteyai sxapapabiy (MIIDK) skymbicrieH KaMTbiAy
MaceAeAepi KAPAaCTHIPBIABII, CAasICATThI JKY3€re achIPYAAFbl OAKBIABIKTADFAa KOHE XaABIKAPAABIK Y3AIK
TOKiprbeAepMeH CaABICTBIPYFa Oaca Hasap ayaapbiaapbl. KasakcraHHBIH 3aHHaMaAbIK 6asacsl Bipikken
Yarrap YitbiMbiabH, MyreaekTepain KykpikTapsl Typaast Konsennusaceia (MKK) cafikec keareHimen,
JKYMBICKA OPHAAACTBIPY KBOTAAAPBIH JACI3 OPBIHAAY, KICIOHM OKBITY HarAapAaMaAapBIHBIH XKEeTKIAIKCI3AIr
JKOHe MOAEHM CTepeoTHNTepAiH cakTaaybl MIIDK-HBIH IIBIHAfBI SKYMBICKA OpPHAAACybIHa KeAepri
kearipyae. Tepmanmst, AKII sxore Coarycrik Eypoma eapepiHiy TaObICTBI yAriAepiHe cyileHe OTBIPHIIIL,
3epTTey 6aKbIAdy MEXAHU3MAEPIH KYILIEHTY, MAKCATTHI OKBITY OaFAAPAAMAAAPBIH 33iPA€Y 5KOHE HHKAIO3UBTI
>KYMBIC OPBIHAQPBIH KYPY YILH KOAKeTIMAL ITMQPABIK ITAATGOPMAAAPABL AAMBITY KaXKETTIAIriH kepceTeai.
3eprrey HoTmKeAepi MIIDK-HbIH XYMBICIIEH KAMTBIAYBIH JKaKCapTy YIIH cascaTKepAep MeH MYAAeAl
TAapaNTapFa HAKTBl YCHIHBICTAp Oepepi. YCHIHBIAFAH pedOPMAAAPABIH  IACYMETTiK-9KOHOMHUKAABIK,
acepAepiH XoHe JKaHa TeXHOAOTHSIAAPABIH KOAKETIMAIAIKTI apTTBIPYAAEBI dA€yeTiH Oararay YIIiH OAQH dpi
3epTTEYAEP KaKeT.

Tyiiindi cesdep: mymxindiei wexmeyri mandap, areymemmix xacinkepaix, Kasaxcman sayuamacey,
UHKAIO3UBIII HCYMBIC OPBIHOAPLL.

M.B. IlInaiipep Aoxkrop PhD, mpodeccop Schmalkalden University of Applied Science,
(r. IlImaabkasbpen, PepepaTusHas Pecmy6anka Tepmanms); M.M. Ecupkenosa aoxrop PhD,
acconunposanueiii npodeccop IlIkoast moAnTHKY 1 ipaBa AaMaTsl MenepxvenT Yausepcurer (r.
Aamarsi, Peciy6anka Kasaxcran); JK.F. Carrap maructpant IIIkoAbI IOAHTHKH H npaBa AAMAThI
Meneaxxment Yausepcurer, Kasaxcram, (r. Aamarpi, Pecmy6amka Kasaxcram): AKTyaAbHbIe
IpobAeMbl TPYAOYCTPOWCTBA AMI, C OTPaHMYEHHBIMH BO3MOXXHOCTsMH B PK: cpaBHHTeAbHO-
IPaBOBOI AaHAAM3 C 3aPY0e>KHbIMH CTPAaHAMH.

AaHHOe HccAepOBaHHE pacCMaTpHUBaeT MPOOAEMBI 3aHSTOCTH AHI] C OTPAaHHIEHHBIME BO3MOX-
HOCTAMU (AOBS) B Kazaxcrane, yaeasiss BHMMaHHe mpoOeAaM B PEAAH3ALMH MOAUTHUKH H IIPOBOAS
CpaBHEHHE C MEXAYHAPOAHBIMH AYYIINMU IIpakTHKamu. HecMoTps Ha TO, 9TO 3aKOHOAATeAbHAs 0asa
Kasaxcrana coorsercrsyer Konsennuu OOH o npasax nusaanpos (KIIH), caaboe ncrioanenue KBoT Ha
TPYAOYCTPOFICTBO, HEAOCTATOUHbIE IIPOTPAMMBI ITPO(ECCHOHAABHOTO 00y UeHH S U COXPAHSIONHECS KYAD-
TyPHbIe IPeAyOexXACHNUS IIPEILITCTBYIOT peasbHoit nuTerparun AOB3 B pabouyio cpeay. OcHoBBIBasICH
Ha ycrenHbx MoaeAsx u3 lepmannn, CIIIA u cTpan CeBepHoit EBpombl, HccaepOBaHHe OAYEPKUBAET
HeOOXOAMMOCTD YCHAEHUSI MEXaHU3MOB KOHTPOASI KBOTHPOBAHUS PA0OYIX MeCT, pa3pabOoTKH LieAeBBIX
IpPOrpaMM OOYUEeHHS U CO3AAHMS AOCTYIIHBIX LHUQPPOBBIX IMAATGOPM AASL HHKAIO3HBHOTO TPYAOYCTPOM-
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cTBa. BBIBOABI HCCACAOBAaHHS HPEAOCTABASIOT KOHKDETHbIe PEKOMEHAALMH AAS 3aUHTEPeCOBAHHBIX
cropoH 1o yayumenuio 3ausToctu AOB3 B Kasaxcrane. AaAbHelInie HCCAEAOBAHKS HEOOXOAMMBI AAS
OIIEHKHU COIJMAABHO-IKOHOMHYECKUX 3P PeKTOB IPeAAOKEHHBIX pedOPM U IIOTEHI[HAAA HOBBIX TEXHOAO-
TUM B IOBBIIIEHUN AOCTYITHOCTH.

Katouesvie crosa: Auya ¢ 02paHuMeHHbIMU B03MONHOCHIAMLU, COYUAAbHOE NPEONPUHUMAINEAbCINBO,
3akonodamervcmeo Kazaxcmana, unkAno3usnoie pabouue mecma.

Bibliography:

1. Bjuro nacional’noj statistiki Agentstva po strategicheskomu planirovaniju i reformam Respubliki
Kazahstan [Bureau of National Statistics Agency for Strategic Planning and Reforms of the Republic of
Kazakhstan]” n.d. Stat.govkz. URL: https://stat.gov.kz/ru/. (13.03.2025).

2. “Dialog mezhdu biznesom, NPO i gosudarstvom v celjah trudoustrojstva ljudej s invalidnost’ju
[Dialogue between business, NGOs and state for employment purposes people with disabilities]” n.d.
URL: https://www.pwc.com/kz/en/pwe-dialog.pdf (13.03.2025).

3. “PERSONS with a DISABILITY: LABOR FORCE CHARACTERISTICS -2023.” n.d. Accessed
November 26, 2024. URL: https://www.bls.gov/news.release/pdf/disabl.pdf? gl=1 (13.03.2025).

4. Celik, Elif. 2017. “The Role of CRPD in Rethinking the Subject of Human Rights.” The Interna-
tional Journal of Human Rights 21 (7): 933-55. URL: https://doi.org/10.1080/13642987.2017.1313
236. (13.03.2025).

5. Jenkins, Stephen P., and John A. Rigg. 2004. “Disability and Disadvantage: Selection, Onset,
and Duration Effects.” Journal of Social Policy 33 (3): 479-501. URL: https://doi.org/10.1017/
s0047279404007780 (13.03.2025).

6. Parodi, Giuliana, and Dario Sciulli. 2008. “Disability in Italian Households: Income, Pov-
erty and Labour Market Participation.” Applied Economics 40 (20): 2615-30. URL: https://doi.
org/10.1080/00036840600970211 (13.03.2025).

7.Gannon, Brenda, and Brian Nolan. 2007. “The Impact of Disability Transitions on Social Inclusion.”
gocial Scienc):e & Medicine 64 (7): 1425-37. URL: https://doi.org/10.1016/j.socscimed.2006.11.021

13.03.2025).

8. ADA National Network. 2019. “An Overview of the Americans with Disabilities Act | ADA
National Network.” Adata.org. 2019. URL: https://adata.org/factsheet/ ADA-overview (13.03.2025).

9. Blanck, Peter. 200S. “First Thornburgh Family Lecture on Disability Law and Policy Americans:
Americans with Disabilities and Their Civil Rights: Past, Present, and Future.” University of Pittsburgh
Law Review 66 (4). URL: https://doi.org/10.5195/lawreview.2005.26 (13.03.2025).

10. U.S. Bureau of Labor Statistics. 2024. “U.S. Bureau of Labor Statistics.” Bls.gov. U.S. Bureau of
Labor Statistics. 2024. URL: https://www.bls.gov/ (13.03.2025).

11. Garbat, Marcin. 2013. “European Policy Models of Employment of People with Disabilities.”
Journal of Social Research & Policy 4 (1): 47.

12. Hirschberg, Marianne, and Felix Welti. 2021. “European Semester 2020-2021 country fiche on
disability equality: Germany”. European Commission.

13. Kuznetsova, Yuliya, Betul Yalcin, and Mark Priestley. 2017. “Labour Market Integration and
Equality for Disabled People: A Comparative Analysis of Nordic and Baltic Countries.” Social Policy &
Administration 51 (4): 577-97. URL: https://doi.org/10.1111/spol.12314 (13.03.2025).

14. Dahl, E. 2010. “Disability and Employment: Sustainability of ‘the Nordic Model.” The European
Journal of Public Health 20 (4): 370-71. URL: https://doi.org/10.1093/eurpub/ckq056 (13.03.2025).

15. Buli-Holmberg, Jorun, Hanne Marie Hoybraten Sigstad, Ivar Morken, and Eva Hjorne. 2022.
“From the Idea of Inclusion into Practice in the Nordic Countries: A Qualitative Literature Review””
European Journal of Special Needs Education, February, 1-16. URL: https://doi.org/10.1080/088562
§7.2022.2031095 (13.03.2025).

16. Morwane, R. E., Dada, S., & Bornman, J. (2021). Barriers to and facilitators of employment
of persons with disabilities in low- and middle-income countries: A scoping review. African Journal of
Disability, 10, el—e12. URL: https://doi.org/10.4102/ajodv10i0.833 (13.03.2025).

Mpago v rocyaapcTso, Ne 2 (107), 2025 97



TPYZI0BOE MPABO

17. Fremlin, Peter. 2016. “Rethinking Disability in India.” Disability & Society 31 (10): 1411-13.
URL: https://doi.org/10.1080/09687599.2016.1221665 (13.03.2025).

18. Cherevyk, Konstantin. “Problemy obrazovaniya i trudoustrojstva invalidov v Kazahstane [Prob-
lems of education and employment of disabled people in Kazakhstan]”. Scientific and analytical journal
Science)and Practice of the Russian Economic University. GV Plekhanov, no. 1. - pp. 48-51 (2016). -(In
Russian

19. Schneider, Cornelia. 2012. “C. Barnes and G. Mercer, Exploring Disability: A Sociological Intro-
Eluction.” Int;rnational Sociology 27 (2): 207-10. URL: https://doi.org/10.1177/0268580911427996¢

13.03.2025).

20. Wilson-Kovacs, Dana, Michelle K. Ryan, S. Alexander Haslam, and Anna Rabinovich. 2008.
“Just Because You Can Get a Wheelchair in the Building Doesn’t Necessarily Mean That You Can Still
Participate’: Barriers to the Career Advancement of Disabled Professionals.” Disability & Society 23 (7):
705-17. URL: https://doi.org/10.1080/09687590802469198 (13.03.2025).

21. Taspenova, Gauhar, and Tamara Satkalieva. 2016. “Problema trudoustrojstva lic s ogranichenny-
mi vozmozhnostyami zdorov’ya v Kazahstane [ The problem of employment of persons with disabilities
Kazakhstan]”. National Association of Scientists 5-2 (21): 61-65.

22.Morris, Floyd. 2021. “Prospects for Employment of Persons with Disabilities in the Post-Covid-19
Era in Developing Countries.” Disability & Society, June, 1-20. URL: https://doi.org/10.1080/096875
99.2021.1932757 (13.03.2025).

23. Wittmer, J., and L. Wilson. “Turning diversity into $: A business case for hiring people with
disabilities.” T+ D 64, no. 2 (2010): 58-61.

Aast nuruposanus u 6ubanorpapuun: Ilxaitaep M.B., Ecuprerosa M.M., Carrap JK.I. Actual employment
problems of persons with disabilities in the Republic of Kazakhstan: comparative legal analysis with foreign
countries // ITpaso u rocyaapcrso. Ne 2(107), 2025. - C. 89-98. DOI: 10.51634/2307-5201_2025_2 89

Marepuaa moctynua B pepaknuro 23.03.2025

HOBbIE KHUTU

Maksymilian Del Mar

Mar M. Neil MacCormick: a Life in Politics, Philosophy and Law.
Cambridge University Press, 2025. - 630 p.

ISBN: 9781009609937

NEIL Neil MacCormick (1941-2009) was one of the twentieth century’s most

MACCORMICK important legal philosophers and one of Scotland’s most influential public

R intellectuals. This book tells the story of his political and philosophical life,
gﬁfg‘;l’;”l‘]’f”""’“' from his intensely political childhood as the son of ‘King John one of the
,,,,{,Laf, % 78 founders of the Scottish National Party, through to his involvement in
Scottish politics — especially as the author of SNP’s constitutional policy —
and his role as a Member of the European Parliament, helping to draft the
European Constitution. With special attention to MacCormick’s character,
this book offers a reading of his entire oeuvre, covering his contributions to theories of legal and moral
reasoning, institutional legal theory, nationalism, post-sovereignty, subsidiarity, and constitutional
pluralism in Europe. This book reads MacCormick as a highly creative thinker who excelled in the art
of constructing inclusive middles and thereby developed his own distinctive approach to politics and
philosophy.
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The relevance of this study is driven by the increasing social and legal issue of our time — ludomania,
or pathological gambling addiction, which is worsened by the improvement of digital technologies and
the availability of online gambling. The aim of this article is to discuss the legal aspects of combating
ludomania and the international approaches to establishing liability.

The objective of the present study is to carry out a systematic analysis of the existing international
practices and the national legislation aimed at combating ludomania and defining the legal liability for
non-observance of the legal norms in this region. The other objective is to formulate recommendations
for improving legal arrangements to decrease the incidence of ludomania and improve the effectiveness
of liability measures for violations of the norms established.

The scientific significance of the present research is that a systematic analysis of the legal aspects
of combating ludomania has been made, and gaps and contradictions in the current legislation of the
Republic of Kazakhstan have been identified and ways to improve it have been suggested based on the
international experience. The study reviews all the types of liability for violations in the gambling indus-
try: criminal, administrative and civil.

This research helps to complete the picture of the relationship between legal regulation, preventive
measures, and rehabilitation programs of the fight against ludomania. It also highlights the need for an
all-encompassing strategy to address the adverse effects of gambling addiction.

Keywords: ludomania, gambling addiction, games of chance, legal regulation, prevention, responsibility,
gambling industry, online gambling, international experience, legislation.

Introduction

Ludomania or pathological gambling is one of the most important social and legal problems of the
modern world. Due to technological development and easily accessible online gambling, the rates of
people with gambling addiction are still on the rise. Access to gambling, unenforced regulations, and the
use of pressure marketing tactics by gambling corporations are the main factors that contribute to the
increasing population of users including the vulnerable groups of society.

As stated by the World Health Organization, about 350 million people in the world have gambling
disorders once a year. In the past decade, the number of people affected by this addiction has increased by
500% [1]. The situation in Kazakhstan is also a cause for concern. The number of people with gambling
disorders in the country is also a cause for concern; the Ministry of Health of the Republic of Kazakhstan
has estimated that about 3% of the population or about 440,000 people have the disease [2].

The necessity of legal regulation in the gambling industry is driven by the severe social and economic
impacts of gambling dependency. The strict control over the gambling business operations, the adver-
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tising limits and the protective policies for the vulnerable persons with respect to gambling addiction
are the important areas of state policy in this field. Experience in other countries and abroad shows
that proper legal framework and preventive arrangements are effective in managing the risks of gambling
dependency and in limiting the population’s participation in gambling activities.

Against this backdrop, it is important to consider the legal aspects of the fight against gambling
dependency and to review the international experience of legal liability for violations of gambling rules.
The research on this issue enables us to reveal the most successful legal arrangements and incorporate
them into the local laws, thus contributing to the protection of the public interest and minimizing the
detrimental impacts of gambling dependency.

Nevertheless, there are significant gaps in legal regulation of gambling activities and prevention of gam-
bling addiction. More specifically, current legislation has some gaps which do not provide full coverage of
different aspects of illegal gambling operations and thus there are ways for unscrupulous operators to avoid
the current regulations. For example, there are still some gambling businesses that work under the cover
of internet cafes or lottery clubs which make it harder to identify and prosecute such structures [3, p.100].

Furthermore, the current measures for preventing gambling addiction are not very efficient. The
absence of an all-encompassing strategy that entails psychological care, social reconstruction, and educa-
tional programs leads to many people who are addicted to gambling not getting the help they need [4, p.12].

The purpose of this study is to explore the legal aspects of combating gambling addiction and the
international approaches to establishing liability. The study also focuses on the analysis of the current leg-
islation of the Republic of Kazakhstan, its weaknesses and foreign practice in the regulation of gambling
activities and the prevention of gambling dependency. The aim is to design recommendations for the
improvement of legal mechanisms oriented at reducing the rate of gambling dependency and improving
the effectiveness of liability measures for violation of the rules.

Research on the legal aspects of the fight against gambling addiction is an important domain of study
as the efficacy of regulatory frameworks in this area is a key determinant of the rate of gambling addiction
in society. In this regard, the first purpose of this study is to carry out a systematic analysis of the inter-
national practices and the national legislation regarding the prevention of gambling addiction and the
liability for non-observance of the legal norms in this respect.

Materials and Methods

The article employs a comprehensive approach, which includes an analysis of the regulatory and legal
framework of gambling in Kazakhstan, covering laws such as “On Gambling Business” and “On Lotteries
and Lottery Activities”, as well as relevant articles of the Criminal Code and the Code of Administrative
Offenses. Furthermore, analysis of international recommendations and standards was carried out, based
on the recommendations of such organizations as the WHO, the European Commission, and the UN.
The review of international experience comprised an analysis of regulatory practices in a number of coun-
tries, including the United Kingdom, Australia, Germany, France, Sweden and Spain. In addition, the
study involved an analysis of academic publications, statistical data and media reports to ensure that the
issue has been fully addressed. The comparative analysis of the approaches to the regulation of gambling
business allowed to determine the best practices for their adaptation to the national legislation.

Basic Provisions

Gambling addiction, or pathological gambling, is a complex phenomenon which has medical,
psychological and legal aspects. The World Health Organization (WHO) has listed gambling addiction
as one of impulse control disorders and the gambling behavior is repeated even when it is damaging
to the individual and the society. This condition is called gambling disorder in the 11th revision of the
International Classification of Diseases (ICD-11) and is listed among behavioral addictions.

From a psychological perspective pathological gambling is defined by an irresistible desire to gam-
ble, by the inability to control gambling behavior and by the disregard for the adverse consequences of
gambling, including the loss of money, relationships, and self-esteem. Studies show that the neuropsy-
chological mechanisms underlying the pathologic gambling are similar to those of substance dependence
disorders, including alcoholism and drug abuse.
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From a legal point of view, gambling addiction is considered as a factor which the state needs to
regulate in the gambling industry. The governments ensure that there are measures in place to regulate the
gambling industry, set the age limits, establish registers of persons with gambling addiction, and hold the
operators responsible for promoting pathological gambling. In Kazakhstan, the state policy in this area is
aimed at minimizing the social adverse impacts of gambling activities and preventing citizens from being
harmed by it. This is reflected in the Law of the Republic of Kazakhstan No. 149-IV “On Lotteries and
Lottery Activities” [6] and other regulatory acts.

Gambling addiction has a few effects on individuals, families, the economy, and society as a whole.
On anindividual level, gambling addiction leads to deteriorating mental health, loss of social status, finan-
cial difficulties, and criminal behavior related to attempts to recover gambling losses. Studies indicate that
more than 60% of individuals with gambling addiction face debt obligations, while approximately 20%
commit offenses involving financial fraud and deception. On a family level, gambling addiction provokes
conflicts, the breakdown of family relationships, and an increase in domestic violence cases. According to
data presented by Member of Parliament of the Mazhilis of the Republic of Kazakhstan, Elnur Beisenba-
yev, around 40% of divorces in the country are linked to the gambling addiction of one spouse [7].

With an economic perspective the negative consequences of gambling addiction manifestin decreased
work productivity among affected individuals, increased government expenditures on treatment and
rehabilitation programs, and a rise in crime associated with financial fraud. Given the widespread negative
impact of gambling addiction, the need for legal regulation in this area becomes evident. State policy in
combating gambling addiction requires a comprehensive approach, incorporating preventive measures,
legislative restrictions, and rehabilitation mechanisms aligned with international standards.

At the international level, there is no single comprehensive document regulating gambling activities and
prevention of gambling addiction. However, various international organizations and institutions develop
recommendations and guidelines aimed at mitigating the negative effects of gambling. In particular, the
World Health Organization (WHO) coordinates the work of an international group of experts focused on
studying the impact of gambling on public health, developing diagnostic criteria, and preparing prevention
programs.

A significant contribution to the fight against gambling addiction has been made through resolutions
and recommendations of the European Union. For instance, in 2014, the European Commission developed
the Recommendations on Principles for Consumer Protection and Responsible Gambling [8], aimed at
regulating online gambling. These recommendations entail that gambling operators are supposed to give
players full information on the risks, to exercise self-regulation and to set restrictions, and to protect minors.

International organisations are also involved in the development of the norms that regulate gambling
business and the prevention of gambling dependency. The World Health Organization (WHO) provides
medical professionals with diagnostic criteria and methodological guidelines, and promotes the sharing of
good practices across countries. The UN and other international institutions have their specialized com-
missions and working groups develop recommendations for regulating the gambling industry with the
aim of protecting vulnerable populations and reducing the socio-economic costs of gambling addiction.

A analysis of international legal mechanisms reveals that gambling regulation and addiction prevention
are based on recommendations developed by leading international organizations as the WHO, the Europe-
an Commission, and the UN. These documents act as a reference for national legal systems in designing and
implementing measures to regulate gambling activities and to protect the public from their adverse eftects.

The legal control of the gambling industry in the Republic of Kazakhstan is grounded on the 2007
Law of the Republic of Kazakhstan N° 174-II1 “On Gambling Business”. This regulatory act is an attempt
to outline the main principles, conditions, and forms of the procedure of gambling activities and, at
the same time, to avoid negative impacts that can result from gambling dependence. The law has strict
measures on gambling operators which includes licensing, control of location of gambling businesses and
measures to prevent gambling addiction.

By the provisions of Article 9 of the same law, gambling activities are regulated, and anyone who
wants to engage in gambling must have a license for ten years. Casinos and slot machine halls can only
be operated within the gambling zones that have been established. Bookmakers and totalizators are also
regulated by the state and are required to meet certain standards.
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The legal system of Kazakhstan pays much attention to the liability for violations in the gambling
business. Article 16 of the Law provides for liability for illegal activities; organizing gambling businesses
without a license is punishable by the law, according to Article 307 of the Criminal Code of the Republic
of Kazakhstan. Online casinos control will be enhanced, and their operations will be restricted further
through legislative amendments in 2024. In addition to criminal penalties, bookmakers and totalizators’
advertising is fully prohibited. The use of advertising materials in public spaces, mass media, and online
resources to encourage socially vulnerable populations to gamble is also banned.

The national framework of the gambling industry is continuously being enhanced in line with inter-
national standards and social challenges. The state policy is focused on minimizing the adverse impacts of
gambling, ensuring the safety of citizens and preventing illegal actions in this area.

Results
I. State regulation and control measures in the gambling industry

Fighting gambling disorders needs an all-encompassing strategy that entails regulatory restrictions
and prevention, as well as measures. The experience in other countries of the world also shows that the
most effective control tools in this area are licensing, taxation, advertising limits, player registration and
identification, and self-exclusion systems. Another important factor is the promotion of recovery pro-
grams and activities that seek to avoid problem gambling.

A key regulatory mechanism in the gambling industry is the licensing of operators. In most parts
of the world, it is only possible to operate a gambling business with a valid license, thus giving the gov-
ernment the upper hand to set very high standards on the activities of the operators. For instance the
UK’s Gambling Act 2005 has very strict measures on obtaining a license and some of them include
protecting vulnerable groups and fighting money laundering. Noncompliance with these standards has
severe consequences, which include revocation of the license and very large fines.

In addition to licensing, governments design tax models to pay for the gambling addiction preven-
tion programs. For instance, in the Australian Capital Territory (ACT), the Gambling Harm Prevention
and Mitigation Fund is paid from a 0.75% tax on the gross revenue of gaming machines and also from
other gambling operators. This fund helps to encourage and fund projects that are targeted to prevent and
decrease gambling related harm [11].

Preventing gambling addiction is another important measure that needs to be treated, and one of the
ways to do this is to restrict gambling advertising. The regulation of gambling advertisements is therefore
a very important measure that has to be taken in order to prevent gambling addiction among vulnerable
groups of people including minors and those with gambling disorders. For instance, the European
Union has very strict rules regarding the content, timing and viewership of gambling commercials. For
instance, the advertising of online casinos, virtual slot machines and online poker is now regulated as to
when they can be advertised in Germany. For instance, such commercials are not allowed to run between
6:00 am and 9:00 pm to avoid targeting minors. Furthermore, German law prohibits the use of images
that are connected to success, prosperity or even social status in gambling advertisements and marketing
campaigns and aims at young people and people who manifest signs of gambling pathologies. This
paper will also discuss the impact of the various aspects of advertising on public health, with particular
reference to gambling.

In France, the National Gambling Authority, AN]J, regulates gambling advertising. Under French
law, all forms of gambling-related advertisements must feature warnings about the dangers of gambling
addiction, e.g., «Play responsibly> and contact details of organizations that can help problem gamblers.
Furthermore, restrictions have been placed on the use of aggressive marketing tactics like bonus offers
that give the false impression that one will certainly win in the game. These measures are designed to
prevent the access of new players especially the young ones who are most likely to develop gambling
disorders. In Kazakhstan, measures that prohibit the advertising of betting companies and totalizators are
also being implemented: the prohibition of the placement of advertising materials in public places and
social networks.

To ensure control over citizens’ participation in gambling, many countries have implemented man-
datory registration and identification of players. In Sweden, the state-run self-exclusion system Spelpaus
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allows users to voluntarily block access to all licensed gambling platforms, including online casinos,
bookmakers, lotteries, and physical betting outlets. The self-exclusion periods range from one month to
an indefinite duration, providing protection for individuals at risk of developing gambling addiction [14].

In Spain, mandatory identification of customers has been introduced on all online gambling plat-
forms, which not only prevents underage participation but also enables monitoring of user activity to
ensure compliance with responsible gaming principles. The enforcement of these regulations is overseen
by the Directorate General for the Regulation of Gambling (DGO]J) [15]. Additionally, for individuals
seeking to limit their involvement in gambling, the General Register of Gambling Access Bans (RGIAJ)
[16] is available. Registration in this registry is mandatory for all operators, and removal from the list is
only possible upon request after a six-month self-exclusion period.

Measures for identifying and registering players help the state not only enforce age restrictions but
also detect individuals showing signs of gambling addiction, thereby limiting their access to gambling
activities. Such systems enable authorities to respond promptly to cases of excessive gambling behavior
and offer players support measures.

In addition to state regulation, self-restriction mechanisms play a significant role in preventing
gambling addiction by allowing players to control their participation in gambling activities. For instance,
Australia has implemented a national register called BetStop [17], which enables citizens to voluntarily
exclude themselves from all licensed online betting and telephone gambling services for a period ranging
from three months to a lifetime. This self-exclusion is irreversible for the specified duration, though play-
ers can extend it if needed. Furthermore, the country’s legislation requires gambling operators to provide
clients with self-exclusion options at individual gambling establishments and online platforms, as well
as impose limits on bet amounts and playing time. These measures aim to mitigate the risks of gambling
addiction and promote responsible gambling behavior.

The development of such tools encourages a more conscious approach to gambling and reduces the
likelihood of pathological addiction. In Kazakhstan, similar systems are still in the development stage; how-
ever, international experience demonstrates their high effectiveness in reducing cases of gambling addiction.

IL. Programs for the prevention and rehabilitation of gambling addiction

In addition to restrictive measures, countries implement specialized rehabilitation programs for indi-
viduals suffering from gambling addiction. In some nations, the National Gambling Addiction Service
operates, offering free counseling, therapy, and support not only to those affected but also to their fam-
ilies. Additionally, a national gambling addiction hotline provides emergency assistance when needed.

Kazakhstan has been taking significant steps to combat gambling addiction. The Ministry of Health,
in collaboration with specialized organizations, is developing a strategy to integrate gambling disorder
treatment into the national healthcare system. In October 2023, a clinical protocol for the diagnosis
and treatment of pathological gambling was approved, classifying the disorder as a mental illness. The
protocol outlines both outpatient and inpatient treatment methods, including psychotherapeutic and
psychosocial support, as well as pharmacological assistance for co-occurring disorders such as anxiety
and depression [18].

The implementation of these mechanisms across various countries has demonstrated high effec-
tiveness in combating the spread of gambling addiction. A combination of legislative restrictions, tax
instruments, and rehabilitation programs helps reduce citizens’ involvement in gambling and minimize
the socio-economic consequences of gambling addiction.

IIIL. Liability for violations in the gambling industry

The legal regulation of the gambling industry in the Republic of Kazakhstan provides various forms
of liability for its participants, including criminal, administrative, and civil liability. The application of
each of these forms depends on the nature and severity of the offense committed.

According to Article 307 of the Criminal Code of the Republic of Kazakhstan [ 19], the illegal establishment
or operation of a gambling establishment, as well as organizing gambling activities without the appropriate
license, entails criminal liability. Sanctions include a fine of up to 2,000 Monthly Calculation Indicators (MCI),
corrective labor, restriction of freedom, or imprisonment for up to two years with confiscation of property.
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In 2024 amendments were introduced to strengthen liability for organizing electronic and online
casino activities. Now, such violations are subject to fines of up to 2,000 MCI, community service of up to
600 hours, restriction of freedom, or imprisonment for up to two years with confiscation of property [20].

The Code of Administrative Offenses of the Republic of Kazakhstan (CAO RK) [21] in Article 444
establishes liability for participation in illegal gambling. Engaging in gambling in unauthorized locations
or accepting bets without special permission results in a fine of 200 MCI for individuals, along with the
confiscation of gambling equipment, money, valuables, and other assets.

In cases where the actions of gambling operators result in harm to participants or third parties, civil liability
may arise. For instance, if an operator breaches the terms of an agreement with a player or provides false informa-
tion thatleads to financial losses, the affected party has the right to seek compensation through legal proceedings.

The application of these legal provisions demonstrates real cases of liability enforcement in the gam-
bling industry. For example, in 2023, 14 criminal cases were initiated in Astana regarding illegal gambling
operations, of which 7 were completed, and 3 were brought to court. In another instance, an individual was
convicted of organizing illegal gambling activities and faced the corresponding criminal sanctions [22].

These examples highlight the active efforts of law enforcement agencies in detecting and suppressing
illegal gambling operations, as well as the enforcement of legal measures against violators.

IV. Issues of legal regulation and the need for its improvement in Kazakhstan

The legal regulation of the gambling industry in the Republic of Kazakhstan is aimed at ensuring
legality and preventing the negative consequences of gambling. However, an analysis of the existing legal
norms reveals several shortcomings that reduce the effectiveness of law enforcement in this area.

The current Law of the Republic of Kazakhstan “On Gambling Business” dated January 12, 2007,
establishes the legal framework for organizing and conducting gambling activities. Despite the presence of
fundamental provisions, practice shows that some regulations do not align with modern realities and require
revision. There is in particular insufficient effectiveness in combating illegal online casinos and bookmakers,
whose activities are difficult to control within the framework of the existing legislation [23, p.145].

According to K.K. Sabitov [23], one of the key gaps is the lack of a clear definition and regulation of
online gambling. The current legislation does not fully cover the specific aspects of online casinos and
bookmakers, creating opportunities to bypass established legal norms.

Moreover, although legislation provides for liability for the illegal organization of gambling, in
practice, detecting and curbing such violations faces significant challenges. This is due to insufficient coor-
dination between various state authorities and the lack of effective monitoring and control mechanisms.
Another issue is the inadequate specification of requirements for the technical equipment and software of
gambling establishments. The absence of unified standards leads to inconsistencies and complicates the
licensing and oversight process [24, p.227].

Finally, the public’s low awareness of existing bans and restrictions in the gambling sector, along
with the absence of effective programs for gambling addiction prevention, undermines law enforcement
efforts and contributes to the spread of gambling addiction.

Addressing these gaps and inconsistencies, as well as strengthening measures for prevention and
public awareness regarding the risks associated with gambling, are essential steps toward improving the
effectiveness of gambling industry regulation in Kazakhstan.

Discussion

Regulation of gambling in various countries demonstrates a diversity of approaches aimed at balanc-
ing economic interests with protecting society from the negative consequences of gambling addiction.
Comparing the identified results with international practices allows for the determination of common
trends and the most effective measures in gambling regulation.

An analysis of international experience highlights several key trends in gambling regulation:

Many countries have implemented a strict licensing and oversight system, imposing rigorous require-
ments on gambling operators. Companies are required to obtain licenses, report regularly, and comply
with standards of fairness and transparency. This system enables authorities to monitor operators’ activi-
ties and protect consumer interests [25].
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Several jurisdictions have introduced measures to protect vulnerable groups, including responsible
gambling programs, restrictions on gambling advertising — particularly among young people — and aware-
ness campaigns about the risks of gambling addiction. For instance, some states have restricted gambling
adverts to avoid exposing minors and other specials groups to gambling [26];

Technologies are used to monitor and control the gambling industry. A few countries have put in
place measures to track online betting as well as tools for self-exclusion for the gambler who wants to
restrict his or her participation in gambling activities [27].

A comparative analysis reveals that the most effective approaches are all-encompassing strategies that
include strict government regulation, protections for at-risk populations, and the application of techno-
logical innovations. Such steps can be implemented to minimize the adverse impacts of gambling and to
strike a reasonable harmony between the economic advantages and the welfare of the public.

The development of digital technologies and the development of online gambling has changed the
legal environment of gambling in the market. These changes have brought about new issues concerning
regulation and supervision. Digitalization has brought about new forms of gambling through the internet
which has potentially expanded the market size. In Kazakhstan, online casino services are illegal; howev-
er, this can be done, making it hard to control and regulate. Also, the application of digital technologies
in gambling makes it hard to identify the participants and enforce the age limits. This in turn increases the
risk of young people being involved in gambling and therefore requires In order to safeguard vulnerable
groups, new mechanisms must be created.

Gambling is online is inherently transboundary which poses a significant challenge to its legal regulation.
They are differences in national legislation which enable operators to select jurisdictions with more lenient
regulatory standards and offer services in countries with more stringent regulations. As a result, national
authorities are faced with difficulties in enforcing their regulations on foreign operators [28, p.34].

This paper argues that the current absence of a unified international approach to the regulation of
online gambling exacerbates the problem. Such attempts to extend the reach of national laws extrater-
ritorially face legal and practical challenges, including those grounded in principles of state sovereignty
and varying legal traditions. Moreover, the technical characteristics of the online environment enable
operators to swiftly change domain names, servers, and other infrastructure elements, making it difficult
to detect and prevent illegal activities.

Conclusion

The present study, as conducted in this article, is dedicated to the pressing socio-legal issue of ludoma-
nia, or pathological gambling addiction, which is exacerbated by the development of digital technologies
and the expansion of online gambling. The number of individuals suffering from gambling addiction is
steadily increasing, and factors such as the accessibility of gambling, the lack of regulatory oversight, and
the aggressive marketing strategies employed by gambling companies contribute to the involvement of
the population, including socially vulnerable groups. In this regard, the study of legal measures to combat
ludomania and the analysis of international practices in establishing liability for violations of gambling
regulations are of particular importance.

The analysis has shown that ludomania is a complex phenomenon encompassing medical, psycho-
logical, and legal aspects. The World Health Organization (WHO) classifies Ludomania as a disorder
associated with impaired impulse control. From a legal perspective, gambling addiction necessitates state
regulation of the gambling sector, including the development of control mechanisms, the introduction
of age restrictions, and the imposition of liability on operators that facilitate the spread of pathological
gambling behavior. Ludomania has a significantly negative impact on individuals, families, the economy,
and society, leading to deteriorating mental health, financial difficulties, and increased crime rates.

At the international level, there is no single document governing gambling activities; however,
various organizations develop recommendations and guidelines aimed at mitigating the negative conse-
quences of gambling. The European Commission has developed the “Recommendations on Principles
for Consumer Protection and Responsible Gambling,” which require operators to provide players with
information about the risks, implement self-regulation mechanisms, and ensure the protection of minors.
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The legal regulation of the gambling industry in the Republic of Kazakhstan is based on the Law “On
Gambling Business” of 2007, which establishes the fundamental principles, conditions, and procedures
for conducting activities in this field. The legislation imposes strict requirements on operators, including
mandatory licensing and control over the location of gambling establishments. In 2024, amendments
were introduced to strengthen oversight of online casinos and impose restrictions on the advertising of
betting companies and totalizators.

Research findings indicate that combating gambling addiction requires a comprehensive approach,
incorporating regulatory measures, restrictions, and prevention strategies. Effective control tools include
licensing, taxation, advertising restrictions, player registration and identification, as well as self-exclusion
mechanisms. International experience shows that many countries implement self-exclusion systems, such
as Spelpaus in Sweden and BetStop in Australia, allowing users to voluntarily block access to gambling
platforms. Additionally, an important area of focus is the development of rehabilitation and prevention
programs for gambling addiction, taking international best practices into account.

An analysis of Kazakhstan’s current legislation has revealed several shortcomings that reduce the
effectiveness of law enforcement in the gambling sector. In particular, there is insufficient efficiency in
combating illegal online casinos and bookmakers, as well as a lack of clear definitions and regulations
for online gambling. Therefore, it is necessary to strengthen control over gambling activities, implement
effective prevention and self-exclusion mechanisms, and raise public awareness of gambling-related
risks. Further improvement of national legislation is required, considering international experience and
modern challenges associated with the expansion of online gambling.

A.K. Myparosa, PhD pokropsi, A.H. I'ymuaes EBpasus YATTIK yHHBepcuTeTi 3aH pakyAbTeTiHiH
KpbIAMBICTBIK-KYKBIKTBIK IOHAEp Kadeapacombis MeHrepymici (Kasakcran Pecry6amkacel, Acrana
K.); M.C. Cakraranosa, 3.r.K., A.H. Tymuses Eppasust ¥ATTHIK yHuBepcuTeTi 3aH daxyaprerinis Kon-
CTHTYDWSIABIK 5K9He a3aMaTTBIK KYKBIK KadeAPaChIHbIH KAybIMAACTBIPbIAFaH npodeccopsl (Kasakcran
Pecmry6ankacel, AcraHa K.): AyaoMaHMsIMEH KYPeCTiH KYKBIKTBIK acIeKTiAepi: skayankepuriAikri Gea-
riAeyAiH XaABIKAPaABIK TICIAAEPI.

3eprTeyAlH ©3eKTiAIll 9AeYMETTIK-KYKBIKTBIK MICeAe OOABII TAOBIAATBIH AYAOMAHHS IIPOOAE€MACBIMEH
0affAAHBICTBI, OHBI LIUQPABIK TEXHOAOTHSAAP MEH OHAAMH-TeMOAMHI OAQH 9pi YIIBIKTBIPYAQ. 3epTTey TaKbl-
pb16bI AYAOMaHUSAMEH KYPECTiH KYKBIKTBIK aCIIEKTIAEPi XoHe >KayalKepLIAiKTi 6eAI‘iAeYAiH XaABIKAPAABIK
TICIAAEPIH KAMTHADL 3ePTTeYAIH MAKCAThI — XAABIKAPAABIK TOKIpHOeAep MEH YATTHIK 3aHHAMAHBI TAAAQY, AYAO-
MAHISTHbIH, TAPAAYBIH a3aliiTyFa OarFbITTAAFaH KYKBIKTBIK TETIKTEPAL JKeTIAAIPY OOFBIHINA YCHIHBIMAAD 33ipA€Y.
3epTTeyAiH KaHAIBIAABIFBI — AYAOMAaHHSMEH KYPeCyAiH KYKBIKTBIK acrieKTirepiH kemeHAI Taapay, Kasakcran
3aHHAMACBHIHAAFBI OAKBIABIKTAPABI AHBIKTAY XKOHE XAABIKAPAABIK, TOKipHOere CyfleHe OTBIPBII OHBI JKETIAAIPY
JKOAAAPBIH YChIHY, COHAQM-AK, OMbIH OU3HECIHACT! 3aH OY3YIUbIABIKTAp VIIIH TYPAL JKayallKepIIiAiK TYpAepiH
3epTTey.

Kpickamma TyKbIpsIMAQD: 1) AypoMaHUS — THIMAL KYKBIKTBIK, PeTTeyAl KQXKeT eTeTiH KypAeAl Maceae. 2)
AMIIeH3MAAQY, CAABIK, CaAy, )KaDHAMAHbI IIEKTeY, TipKey XoHe ©3iH-03] IeKTeyAl KAMTHTDIH KellleHAL Ke3Kapac
KaxeT. 3 ) XaABIKAPAABIK TOKIpHOE OFbIH GH3HECIH peTTey MeH AyAOMAHHSHBIH aAABIH aAyA2 THIMAL 4 ) KasakcTran
3aHHAMAChl OHAQNH-TEeMOAMHITI PETTey JKOHE 3aHChI3 OLEPaTOPAApABI 6aKbIAAY GOAIriHAE SKETIAAIPYAL KaKeT
eteal. S) TuiMAl aAABIH aAy IIapaAapbl YIIH OHAATY GAaFAAPAAMAAADPDI MEH ToyeKeAAEP TYPaAbI XabapAAPABIKTHI
ApTTHIPY KAKET.

Kiam coadep: aydomarus, otiviHea mayeAdiAik, Kymap oiibiHOap, KyKbiKmblk pemmey, AAObiH AAy, HAyankepusiiix,
OlibiH GU3HEC], OHAATIH-2eMOAUHE, XANLIKAPAABIK, MIHCPUDE, 3AHHAMA.

AJK. Myparosa, paokrop PhD, saBepyromas kadeApoil yroAOBHO-IPAaBOBBIX AMCIHIIANH
IopHAHdecKoro ¢akyabrera EBpasmiickoro HanmoHaAbHOro yHumpepcurera mMenn AH. I'ymn-
aeBa (Pecmry6anka Kaszaxcram, r. Acrana); M.C. CakTaraHoBa, KaHAHAAT IOPHAMYECKHX HayK,
acCONMHUPOBAHHBIANPOPeccopKaPeAPHIKOHCTHTYIMOHHOIO HI'PAsKAQHCKOr0 IPaBa IOPHANIECKO-
ro ¢axyaprera EBpasmiickoro HanuonasbHoro yausepcurera umenn A.H. Tymuaesa (Pecrry6anka
Kasaxcran, r. Acrana): IIpaBoBbie aciieKTbI 60pb6bI ¢ AyAOMaHHEl: MEKAYHAPOAHBIE IOAXOABI K
YCTAaHOBAECHHIO OTBETCTBEHHOCTH.
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AKTyaAbHOCTD MCCAGAOBAHMS 3aKAIOYAETCSI B COIIMAABHO-IIPABOBOM IpobAeMe AYAOMAaHHH, YCYTy-
OAsleMOIT LIUPPOBBIMU TEXHOAOTISIMH M OHAQMH-TeMOANHIOM. IIpeAMeTOM HCCAEAOBAHUS SIBASIIOTCS
IIPaBOBBIE ACIIEKTHI OOPBOBI C AyAOMAHUET 1 MEKAYHAPOAHBIE IOAXOABL K OTBeTCTBeHHOCTH. L]eab pabo-
ThI — AHAAU3 MEKAYHAPOAHBIX IIPAKTHK U HAIIMOHAABHOTO 3aKOHOAATEABCTBA, Pa3paboTKa peKOMEHAALINI
IO COBEpIIeHCTBOBAHMIO IIPABOBBIX MEXaHU3MOB AASl CHIDKEHHS pacIpocTpaHeHHs AyaoMaHun. Hosus-
HA MCCAGAOBAHMS COCTOMT B KOMIIAGKCHOM aHAAM3e IPABOBBIX ACIIEKTOB OOpPBOBI C AyAOMAaHHeH,
BBIIBAGHHH IIPOOEAOB B 3aKOHOAATeAbCTBe KasaxcTaHa M IIpeAAOKeHHH ITyTel ero COBepIIeHCTBOBAHHS
Ha OCHOBE MEXAYHAPOAHOIO OIIbITA, a TakKe B MCCAEAOBAHUM PAa3AMYHBIX QOPM OTBETCTBEHHOCTH 33
HapYIIeHNs B ITOPHOM bu3Hece.

Kparkue BbiBoab: 1) Ayaomanus — cepbesnas mpo6aema, Tpebyromas 3¢ peKTHBHOTO IPaBOBOTO Pery-
AupoBanus. 2) Heo6XoANM KOMIIAEKCHDII MOAXOA, BKAIOYRIOIUI AMIIeH3UPOBaHUe, HAAOTOOGAOKEHHE,
OrpaHHMYeHHe PEKAAMBI, PETHCTPALMIO K cAMOOT paHmdeHHe. 3 ) MexAyHapOAHBI OIIBIT 9 EKTUBEH B pery-
AMPOBAHHMH HTOPHOTO 6M3Heca 1 IPOPUAAKTHKe AyAOMAHHH. 4) 3akoHOAaTeAbcTBO Kasaxcrana HyxaaeTcs
B COBEPIIEHCTBOBAHUM B YACTH PETYAUPOBAHIS OHAQNH-TEMOAUHTA ¥ KOHTPOASI HEACTAABHBIX OIIEPATOPOB.
S) DddexruBHas MPoPuAAKTHKA TPebyeT MporpaMm peabUANTALMH 1 MHPOPMUPOBAHHUS O PHCKAX.

Katouesvie crosa: xydomanus, uzposas 3asucumociv, 3apmHbie Uzpbl, nPAasosoe pezyAuposaie, npoPuiak-
MuKd, OMeemcmeeHHOCHIb, U2OPHbLIL OU3HEC, OHAGTIH-2eMOAUHE, MeNCYHAPOOHDLTE ONbIM, 3AKOHOOAMEAbCIIBO.
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YroJjioBHO-MPABOBbIE U KPUMWHOJIOTMYECKUE
ACNEKTbl UTOPHOI0 bBU3HECA CPEJN HECOBEPLUEHHO-
JIETHUX B TPY3UI: YPOKU )14 KASAXCTAHA

A.IIL EIITAHOB, A.10.1., mpodeccop, mpodeccop Kadeapsl 0OIIEIOPHANIECKIX AMCLMIIAMH AKIAEMIH IPABOOXPAHUTEABHBIX OPra-
HoB ripu TenepaabHoit poxyparype Pecrry6anku Kasaxcran (Pecrry6anka Kasaxcran, 1. Kocmst), e-mail: 7340207 @prokuror.govkz

A.E. CATBIBAAAUEBA, Marucrpast AKapeMHH [IPaBOOXPaHHTEAbHBIX OpraHoB rpu [eHepaabHOI Ipokyparype Pecry6anku
Kasaxcran (Pecrry6anka Kasaxcran, r. Kocmsr), e-mail: www.arai.s@mail.ru

AXTyaAbHOCTD TIPOOAEMBI HTOPHOTO OM3HECA CPeAM HeCOBEPIIeHHOASTHHX, OCOOEHHO B OHAQMH-CpeAe,
TIOCTOSIHHO BO3PACTAET, 4TO TpeOyeT mpursTHs Mep, Kak B Ipysun, Tak u B Kasaxcrane. ITpeamer rnccaepoBa-
HIIS1 — QHAAH3 BAMSTHUSI HTOPHOTO OM3Heca Ha HeCOBEPIIeHHOACTHHX B [py3nu 1 epCrieKTHBbI HCIIOAB30BAHEIS
AHAAMTHYECKUX BBIBOAOB AAs Kasaxcrama. IfeAb paboThI — aHAAM3 $PaKTOPOB, BAMSIONIMX HA BOBACYEHHOCTD
IIOAPOCTKOB B HTOPHBII OU3HEC, M pa3paboTka pekoMeHAaHit aast Kazaxcrana 1o ero mpoduaakTuke.

B mccaepoBaHNM HCHOAB3YIOTCS METOAbI AHKETHPOBAHUSA M HHTEPBBIOMPOBAHMS HECOBEpUIEHHO-
A€THHUX AASl BBIIBAGHHS COIMAABHBIX M NICUXOAOTHYECKHMX (GaKkTOpoB 3aBucuMocTU. Hayunas HoBu3Ha
3AKAIOYAETCS B AAANTAIMH OnbiTa [Pysun o Mpo$uAAKTHKe HApyIIeHUit B Cpepe UTOPHOTO OU3Heca AAS
Kasaxcrana ¢ y4éToM pasBuTHA IUPPOBHIX TEXHOAOTHIL.

OcHOBHbIe BBIBOABL: HeCOBepIIeHHOAeTHHe B ['Py31u 4acTo BOBAEUEHBI B a3apTHBIE UI'PbI, 0COOEHHO
uepes Mureprer. B Kazaxcrane He06XOAMMO YCHAUTD KOHTPOAD 32 AOCTYIIOM K a3aPTHBIM I PaM, CO3AATh
HMHOPMAIIMOHHbIE IIPOrPaMMbl U 00ECIIeYUTh y4acTHe POAMTEAeH B IPOPHAAKTHKE UTPOBOH 3aBHCH-
MocTH. K 9HCAy 3Ha9MMBIX Mep IIPeAAATAeTCs YCHACHHE 3aKOHOAATEABHOTO PeryAUPOBAHMUS U CO3AAHUE
TICHXOAOTUYECKHX CEPBHCOB.

Katouesvie crosa: uzopHuiii 6ustec, asapmmble uzpul, npoduraxmuica sasucumocmu, Kasaxcman, Ipysus,
OHAALIH-UZPbL, COYUAAbHBIE PAKIMOPDL, NCUXOAOZUHECKUE PAKIMOPbl, KOHMPOAL Q0CYNA, POOUMeAbCKAS POAD,
3aKOH00aMeAbCB0, UHPOPMAYUOHHDLE HPOZPAMMDL.

BBeapenne

Kax u3BeCTHO, UrPOMaHUS UAM AYAOMAHHS — 3TO OAHA M3 OPM MOBEAEHIECKON 3aBUCUMOCTH, CBSl-
3aHHAS C YIACTHEM B a3aPTHBIX UIPax. AQHHOE OIpeAeAeHIe IPUMEHMMO KO BCeM KaTeTrOpHUsM HACeACHHS,
OAHAKO 0CO6EHHO eMy TOABEP>KEHbI HECOBEPIIEHHOAETHHE B BodpacTe oT 14 a0 18 aet. CoraacHo uccae-
AOBAHUIO, IPOBEAEHHOMY B MIKOAaX T6uancH, 48% ydamuxcst B 9TOIM BO3PACTHOM IPYIINIe HMEIOT OIIBIT
YYaCTHsL B a3aPTHBIX UTPAX, 2 CPEAH HECOBEPUIEHHOAETHHX OT 15 A0 18 AeT 9TOT MokasaTeAb AOCTHraET
599%. Takast BBICOKasl BOBA€YEHHOCTb O0YCAOBACHA MOBBIIIEHHON 9MOIMOHAABHO BOCIIPHUMYHBOCTBIO,
CTpeMAEHHEM K PHCKY U HEAOCTATOYHO COPMHPOBAHHOM CIIOCOGHOCTBIO K CAMOKOHTPOAIO, YTO ACAAET
IIOAPOCTKOB 0CO6EHHO ySI3BUMBIMH IIePeA HTPOBOIT 3aBUCUMOCTBIO [ 1].

AyAOMaHHS CpeAU HECOBEPIIEHHOAETHHX, HA HAIl B3TASIA, MPEACTAaBASET coboil GpopMy MaToAo-
rMYecKOil 3aBUCHMOCTH, XapaKTepU3YIONYIOCs HeyIpPaBASEMbIM BAGUEHHEM K a3apTHBIM MIPaM, 4TO
HETaTHBHO BAUSIET Ha [ICUXOAOTHYECKOE, COLIaAbHOE U 06pasoBaTeAbHOe pa3BUTHE MOAPOCTKA. CoraacHo
MesxayHapopHoit kaaccudukanuu 6oaesneit (MKB-11), AyaoMaHHS OTIPeEAEASIETCS KAK «PACCTPOMCTBO
A3apTHBIX UIP>, CBSA3aHHOE C HAPYLIEHHeM KOHTPOAS HaA UTPOBbIM IOBEACHHEM, HECMOTPS Ha BO3HHKA-
IOIITHE HeraTHBHbBIE TTIOCAEACTBHS [2].
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AaHHOe PacCTPONCTBO B HECOBEPUIEHHOACTHEM BO3PAcTe OCOOEHHO OIIACHO M3-33 MOBBINIEHHOM
3MOIIIOHAABHOM YA3BUMOCTH, HEAOCTATOYHOTO Pa3BUTHs MEXaHM3MOB CAMOKOHTPOAS M CKAOHHOCTH K
PHCKOBOMY IIOBEAEHHIO, YTO ACAAET €TI0 AKTYAABHOM IIPOOAEMOIT AASI HICCAEAOBAHUS U IIPOPUAAKTHKIL

HecmoTps Ha TO, 4TO cdepa asapTHbIX Urp (reMbAMHIa) MOABEpIKEHa BBICOKOMY PUCKY, AMHAMUKA
e€ pocTa 3acAy>KMBaeT BHUMAHHS, KaK B MUpe, Tak U B Ipysun. PacrpocTpaHEHHOCTD a3apTHBIX UTP
CpeAH IIOAPOCTKOB B 2—4 pa3a BBblIlle, YeM CpeAH B3pOCABIX. ccaepoBanue, omybankosanHoe B 2021 T.
HanmoHaAbHBIM LIEHTPOM 0 KOHTPOAIO 3a00A€BaHMI M OOIIeCTBEHHOMY 3APaBOOXpaHeHMIo Ipysun
(Sturua, 2021), mokassiBaer, 4to 20% IMeCTHAAIATHACTHHX HECOBEepIIEeHHOACTHHUX SIBASIOTCS 3aSAABIMU
urpokamy, a 12% - mpobAeMHbIMU UTPOKAMU [3].

Ha ocHOBe KOHTeHT-aHaAM3a PeKAAMBI a3apTHBIX UTp B rpysurckux CML 6b1A0 ycTaHOBAEHO, YTO
a3apTHbIE UTPbI CBSI3AHDBI CO CACAYIOLIMMH KOMIIOHEHTAMK KOHTEHTA: AETKUil pUHAHCOBBIN yCIIex, bec-
IIAATHBIE a3aPTHbIE MIPbl, MTHOBEHHbIE BBIMIPBIIIM, OOTATCTBO U BAACTD, YCTOMYUBOCTD, HECKOHEUHOE
BeceAbe, cBOOOAA M azapTHbIe urpsl. XoTs Koaekc I'pysuu o mpaBax pe6éHKa peryaupyer GHABTPAIIHIO
uHPOpPMALIUH, IPEACTABASIONeH YTPO3y AASL AeTeH, peKAaMa a3apTHBIX UI'P Ha TEAEBUACHHMHU U B COITHAAD-
HBIX CETAX OCTAETCA AOCTYIIHOM AASI IOAPOCTKOB.

HecmoTps Ha akTyaAbHOCTD IIPOOAEMSBI, B [Pysuu MpOBOAUTCS AOCTATOYHO He3HAYUTEABHOE KOAMYe-
CTBO MepOIIPUATHIA II0 IIPEAOTBPAIIEHHIO a3aPTHBIX UTP CPeAr MOAPOCTKOB. COrAACHO MCCAEAOBAHMIO,
nposeaéunomy B Ilsenmu B 2020 roay (Liftman et al., 2020), cHIKeHHe BOBAEYEHHOCTH HecOBep-
IIeHHOAETHMX B a3apTHbIE MIPhI B 3HAYUTEABHOM CTENeHH 3aBUCUT OT UX MHPopmupoBanus. CoraacHo
HCCAEAOBAHHUIO, AASI IIKOABI BAXKHO OBITH MHUIIMATOPOM HHPOPMIPOBAHUS IOAPOCTKA U IIPUBUTHUSI COOT-
BETCTBYIOLIUX [|eHHOCTEN. AHAAOTHYHbIN Pe3yAbTaT OBIA BbISIBAEH B BiccaepoBanmuu 2020 ., IIPOBEACHHOM
Aetcxum poraom Opranusanun O6bpepsnnenHsx Hanmit B corpyarnaectse c Iarpuapxueii [pysun [3].

OcnoBHas yacTh

HccaepoBanre, nposepeHHOe HalIOHAABHBIM IIEHTPOM IO KOHTPOAIO 3a00A€BaHME 1 00Ime-
CTBEHHOMY 3APABOOXpAaHEHMIO Ipysum, OBIAO HANPABAEHO HA M3y4YeHHe YPOBHS BOBAEYEHHOCTH
HeCOBEPIIEHHOACTHUX B a3apTHbIe HIPBHI, a TakKe HA aHAAM3 (AKTOPOB, KOTOpBIE CIOCOOCTBYIOT
Pa3BUTHIO 3aBUCHMOCTH CPeAU IMOAPOCTKOB B Bo3pacTe 14-17 aeT. OCHOBHBIMH LI@ASIMH HCCAEAOBAHMS
OBIAH: OIIpeAeAeHHe OIIBITA BOBACUEHHSI HeCOBEPIIEHHOASTHUX B a3aPTHbIE UT'PHI HA ACHDbI'H, U3yIeHHe UX
HoBeAeHHs, $aKTOPOB, IOOYKAAOIINX K YIACTHIO B A3aPTHBIX UT'PAX, OTHOLIEHHS IIOAPOCTKOB K HIpaM
U AYAOMaHMH, a TaK)Ke BAUSHUE a3apTHBIX UT'P Ha MIOBCEAHEBHYIO XKU3Hb IIOAPOCTKOB U MX OTHOLIEHHUS C
POAUTEASMH M CBEPCTHUKAMIL

HccaepoBanre IPOBOAMAOCDH C HCITOAB30BAaHHUEM AHKETHBIX OIIPOCOB CPeAU HECOBEPIICHHOACTHUX B
Bospacre 14-17 aer, npoxxusaromux B 10 pasanunsix ropopax Ipysuu. O6bem Boi6opku cocrasua 1000
HeCOBepIIeHHOAETHHUX, U OIIPOC IPOBOAMACS B ITepHoA ¢ 25 1o 30 oxrsiopst 2023 r. AaHHBIe COOHPAAKCH
Jyepe3 OHAAMH-OIPOCH], KAXKABIM M3 KOTOPBIX 3aHMMAA B cpepHeM 30 MUHYT.

PesyAbTaTbl MCCAEAOBaHMS ITOKA3aAM, YTO HHTEPEC HeCOBEPIIEHHOACTHUX K a3apTHBIM HUI'PaM AOCTa-
TOYHO BBICOK. 61% PeCIIOHAEHTOB 3a5IBHAH, YTO 3HAIOT XOTS ObI OAHOTO YEAOBEKA, UIPAIOIIEro B a3aPTHBIE
UIPBL, IpH 9TOM 38% HMMEIOT 3HAKOMBIX, UTPAIOIIUNX B a3apTHbIE UIPHI B UX OAIDKAIIIEM OKPYXXeHHH,
BKAIOUas Apy3eit (24%) u uaenos cembu (21%).

Boaee noaosuns! HecoBepieHHOAeTHUX ($3%) XOTs1 61 pa3 HaGAIOAAAU 32 UTPOI APYTOTO YEAOBEKA,
30% mposABASAM MHTEpeC K a3apTHBIM UTPaM, He Urpas cam, a 13% ompoIIeHHbIX UI'PAAU B a3apTHBIE
UTpPHI C pasHO yacToToH. IIprMedaTeAbHO, YTO CPEAU UTPAOLIUX IIOAPOCTKOB 27% SBASIOTCS AKTUBHbI-
MU MTPOKAaMH, UIPAIOIIMMHU HECKOABKO Pa3 B HEAGAIO MAM daile, a 20% TpaTsaT Ha urpy 6oaee 2 4acos
KaXKABIH pas.

Kpome Toro, nccaepoBaHHe MOKA3aA0, YTO BOBAEUEHHOCTD B a3apTHbIE MI'PBI CPEAM MAABYHMKOB M
A€BOUeK pasandaeTcs. MaAbuMKH Yalle, 4eM AeBOYKH, HABAIOAQIOT 32 Yy>kuMH urpami (61% nportus 46%)
¥ caMu UTpaoT Ha AeHbrH (16% mpotus 10%). Maabauky Takoke 60Aee CKAOHHBI K TOMY, 4TO6bI HTPaTh B
a3apTHbIE UIPBL, HAXOASCH B KOMIIAHHH Apy3eit (29% mpotus 19% y AeBOYek).

Bospact, B XoTOpOM HecoBepIIeHHOACTHIE HAYMHAIOT MIPATh B a3apPTHBIE MIPhI, TAKXKe AOBOABHO
HM3Kuit: 22% PeCIOHAGHTOB HAYaAHM UTPaTh B Bo3pacTe 11 AeT mam Maaamre, a 78% HavaAu B BO3pacTe
12 et u crapme. BaxxHo oTMeTHTH, 9TO HeCOBepIIEHHOACTHHE PEAKO HAYMHAIOT UTPATh B a3apTHbIC
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HTPbI B OAMHOUKY — 51% M3 HUX CBITPAAU BIIEPBBIE C APY3bSIMH MAM CBEPCTHHKAMH, a 32% — C YAeHOM
cembH. Bansuue Opr)KeHI/I}I Ha HPI/IHSITI/Ie peH.IeHI/IH Ha4vaTb I/II'paTb B a3apTHbIe I/II'pr OY€BHUAHO, TaK KaK
24% HecoBepILIEHHOAETHUX UI'PAIOT U3-32 TOTO, YTO HX APY3bsl YBAEKAIOTCS a3apTHBIMHU UrpaMy, a 16%
CUMTAIOT a3aPTHbIE UI'PBI [IPECTIKHBIMIL

I'AaBHBIM MOTHBOM AAsI HECOBEPLIEHHOAETHUX HAYATh UIPATh B a3apTHbIE UTPHI SBASETCS JKeAAHUe
BBIMTPaTh AeHbIU: 40% pecIIOHACHTOB 3asBUAHM, YTO HAYAAW MUTPATh MMEHHO PAAM BBIMIPHINIA, a 19%
OBIAM MOTHBHPOBAHbI )KEAAHHEM BBIUT'PaTh OOABLINE ACHBIH. DTO MOTUBUPOBAHHUE OOAEE XaPaKTEPHO AAS
MAABYUKOB, 4eM AAS AeBouek (44% mporus 24% ). TakKe 3HAYNUTEABHAS YACTb TOAPOCTKOB (32%) Hadara
UI'PaTh PAAU Pa3BACUEHISI HAU B CHAY CBOOOAHOTO BpEMEHI.

Yro xacaeTcst 1AATOPM AASL A3APTHBIX UT'P, TO HCCAGAOBAHIE IIOKA3aA0, YTO 24% IIOAPOCTKOB BIIEp-
Bble UI'PAAU B a3apTHbIE UIPHI B KA3HHO HAM OYKMeKepCKOM KOHTOpe, a 319% IOAPOCTKOB HCIIOAB3YIOT
OHAAMH-Ka3KHO. B AOTIOAHEHHe K 9TOMY, YeTBepPTb PECIIOHAEHTOB UTPAIOT B HEACTAAbHBIE a3aPTHBIE UTPBI
HAH ACAQIOT CTaBKH Yepe3 HeAeTaAbHbIe MAATGOPMBL

He MeHee Ba)KHBIM SIBASIETCS] BOIPOC OCBEAOMAEHHOCTH HECOBEPIICHHOAETHHX O PHCKAX, CBSA3aH-
HBIX C a3apTHBIMU urpamu. CoraacHo uccaepoBaHHio, 80% HecOBepIIEHHOACTHHX He OCBEAOMAEHBI O
HOCA@ACTBHSIX 3aBHCHMOCTH OT a3apTHBIX UI'p, a 90% He 3aMHTepeCOBAHbI B IIOAYYEHHHU AOTIOAHUTEABHOM
MHPOPMAIIUK Ha 9Ty TeMy. MHOIHe IIOAPOCTKH TaKXKe PEAKO 0OCYKAAIOT CBOIO IIPUBSI3aHHOCTD K a3apT-
HBIM UI'PaM C POAUTEASIMU: 46% poaUTeAell AasKe He 3HAIOT, YTO X A€TH UTPAIOT B a3apTHBIe UTpbl, a 18%
3HAIOT, HO He 0OCYXKAQIOT 9TO C AeThbMU. Anutb 25% popuTeAeil HHPOPMHUPYIOT CBOUX ACTEN O PUCKAX.

OCHOBHBIMU pI/ICKaMI/I AASl HECOBCPIICHHOACTHHX, KOTOPbIe I/IFPaIOT B a3apTHbIe I/II'PI)I, ABAAKOTCA
noreps umymiectsa (46%), aerer (43%) u paspbis oTHOmIeHMII ¢ 6AM3KUME ATOABMHE (40% ). Tawoxe 22%
HeCOBepIIeHHOAETHIX UCITBITBIBAIOT AEIIPECCHUIO M3-32 CBOUX a3aPTHBIX UT'P, a 2% U3 HUX IIBITAAUCH IIPU-
9UHUTD cebOe Bpea. MccaepoBaHMe [TOKA3aA0, YTO TPETh HECOBEPIIEHHOAETHUX OCO3HAIOT BO3MOXKHBIE
PHCKY 3aBUCHMOCTH OT a3aPTHBIX UT'P, IIPU 3TOM 3% yiKe CUMTAIOT Ce0s 3aBUCHMbIMHL.

W3 MaTepnaroB MCCAGAOBAHHS TalCKe BUAHO, YTO HECOBEpIIEHHOAETHHE HAYMHAIOT OCO3HABaTh
BXHOCTDb IIPOOAEMBI a3aPTHBIX UI'P, XOTSI MAABYUKY MeHbIIIe 00eCIIOKOEHbI 9THM, YeM AeBOUKH. B rieaom,
61% IMOAPOCTKOB CYMTAIOT 3aBUCHMOCTD OT a3aPTHBIX UI'P BXXHOI IPOOAEMON Ha ypOBHe CTpaHsl, a 44%
BHASIT 9Ty IpobAeMy cpeAr cBOUX cBepcTHUKOB. OpHako 10% He CYMTAIOT asapTHbIE UIPHI CEPhE3HOM
npobAeMO.

B nccaep0OBaHNE ITOAYEPKUBAETCS HEOOXOAUMOCTD CO3AQHHSI 00Pa30BATEABHbIX [IPOrPAMM B IIKOAAX
AASL TIOBBIIIEHHUS OCBEAOMAEHHOCTH HeCOBEPUIEHHOACTHUX O TIOCAEACTBHSIX A3aPTHBIX UTP U TPOPHAAKTH-
Ke 3aBUCHMOCTH. Taxoke BaXKHO BHEAPHUTD IIPOrPaMMbl, HAlIpaBAEHHbBIE Ha IIPEAOTBpaIjeHNe BOBACIEHHS
HeCOBEpIIEHHOAETHUX B a3apPTHBIE UT'PBI, a TAKKe 00ECIIeYnBATh IICHXOAOTUIECKYIO IOAAEPIKKY AASL TEX,
KTO YK€ CTOAKHYACS C IPOOAEMOIL.

Poab popuTeaeii B peAOTBpal}eHUY a3aPTHOM 3aBUCUMOCTH TAlOKe aKI[EeHTUPOBAHA B UCCAEAOBAHUIL.
PexomeHAyeTCst 0OOYIUTD POAUTEAEH PACIIO3HABATH IIPU3HAKH 3aBUCUMOCTH U IIOMOTaTh HECOBEPIIEHHO-
A€THUM B pOPMHUPOBAHUH 3AOPOBBIX IPHUBbIYEK. BakHOI peKOMeHAAIIHel SBASIETCS YCHAEHHE KOHTPOAS
HaA AOCTYIIOM HeCOBepIIEHHOAETHHX K a3apTHBIM HI'PaM, BKAIOYAsI OHAAMH-TIAATGOPMBIL.

Kpome TOro, mop4épkuBalOT HEOOXOAUMOCTh PEryAUPOBAHUS peKAaMsl asapTHbX urp 8 CMU u
COLIMAABHBIX CETSX, YTOOBl MHHHUMH3HPOBATh MX BAMSIHIE Ha HECOBEPIIEHHOAETHHX. TaKKe BaXKHO
CO3AQBaTh AOCTYIIHBIE CEPBUCHI IICHXOAOTHMYECKOM IIOMOIIH AASL TIOAPOCTKOB M 00Y4aTh CIIELJMAAHCTOB,
KOTOPbIe pabOTAIOT C MOAOASIKDIO, PACTIO3HABATD M ACIHTD a3aPTHYIO 3aBUCHMOCTD | 4-7].

CoraacHo TEKYILIUM HCCAEAOBAHISIM, IIOAPOCTKH, C OAHOI CTOPOHBI, IMEIOT HOABIION OIIBIT OO eH S
C aBapTHbIMI/I HFP&MI/I, C Apyroﬁ CTOPOHbI, Y HHUX MaAoO I/IH(POPMB,LII/II/I O AYAOMAaHMHH, asapTHbe HFP&X nu
CBsI3aHHBIX C HIMHU pHCKax. boaee Toro, 14—-17-AeTHHe HeCOBEPIIEHHOAETHHE, YIACTBOBABIIHE B HCCAE-
AOBAHUH, AQKe TOAOXKUTEABHO OTHOCSITCS K a3apPTHBIM UIPaM — TPETh CYUTAIOT, YTO Ha a3aPTHBIX UTPAX
MOJXHO 3apaboTaTh OOABIINE ACHBIH, B TO BpeMs Kak 16% CYMTAIOT, YTO a3apTHbIE UIPHI PECTIDKHbI
[8-10].

Pemaromee 3HaueHIe IPUAAETCS IPOBEACHHIO Pa3AUYHbIX IIKOABHBIX MEPOIPHUATHUH, MOCBSIIIEHHBIX
PHCKaM U HeTaTUBHBIM [IOCAEACTBISIM a3aPTHBIX UI'P, BKAIOYAsl OO0y deHNe 1 BHEKAACCHBIE MEPOIIPHSTHS B
IIKOAAX. BaskHO pasBUBATH Y 00YYAIOMINXCSI HECOBEPIIEHHOACTHHX 3aHHTEPECOBAHHOCTD Ha AOCTIDKEHHUE
OTIpeAeACHHBIX TjeAell (HampuMmep, yyacTue B CIIOPTe, OPUEHTHPOBaHHOe Ha 06pa3oBaHUe), Pa3BUBATh
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II03UTHBHOE OTHOIIEHHUE K ceOe, Pa3BHBATh yIPABACHHE IMOLIMSIMH, SKU3HECTOMKOCTD M HABBIKH COBAAAQ-
HHS C TPYAHOCTSIMH Yy HeCOBepPIIEHHOACTHHX, YTO CHU3HUT PUCK TOTO, YTO HECOBEPIICHHOAETHHE CTAHYT
3aBMCHMBIMH OT a3apTHbIX urp [11].

Heo6xopnMo npoBoarTh MHPOPMALMOHHbIE KAMIIAHUH Yepe3 conuaabHble cetn 1 CMUV], ocBelas
IICHXOAOTHMYECKHe ACHeKThl UIPOBOM 3aBHCHMOCTH M €€ MOCAEACTBUS AAS IICHXHYECKOTO 3AOPOBbSL.
BaskHO TOBBIIATD OCBEAOMAEHHOCTD POAMTEACH, yunTeAell U 0OIL[eCTBA, IIOCKOABKY CTaplilee ITIOKOAe-
HMe BAMSeT Ha HHTepeC HeCOBEPIIEHHOASTHHX K a3apTHBIM MrpaM. 32% HOAPOCTKOB BIEPBbIe MIPAAH
B a3apTHBbIE UI'PHI C poACTBeHHMKaMH, HO 80% He 6B1A1 IpoMHPOPMHUPOBAHBL O CBOEM IIPUCTPACTHH,
a 23% poauTeAeil 3HAIOT 00 MIPax CBOMX AeTeil, HO He 00CyxaAaoT 910, [T03UTHBHOE BOCIUTaHHE U
0CBEAOMASHHOCTb POAHMTEAEH IIOMOTYT BOBPEMsI BbIIBUTb PHCKU M OKAa3aTh HEKOHPAUKTHYIO IIOAAEPIKKY
HecoBepieHHOAeTHUM [ 12].

YuuTeasiM BOXKHO 3HaTh 00 a3apTHBIX UIPAX C TOUKH 3PEHHUsI CAHUTAPHOTO MPOCBEIeHHs M 3HAHHUI
B 00AACTH 3APABOOXPAHEHHUS U YAEASITh OOAbIIe BHUMAHHS IIPOOAEMHBIM HecoBepumieHHOAeTHHM. Ha
YPOBHe IIepPBUYHOH MEAMKO-CAHUTAPHOM IOMOIIH MEANUIIMHCKHIH MEPCOHAA AOAKEH YACASTH a3apTHBIM
UI'PaM ¥ UTPOBOMY CKPUHUHIY BO BpeMsI MEAHIIMHCKHX OCMOTPOB IIOAPOCTKOB CTOABKO K€ BHUMAHHS,
CKOABKO APYTHIM BPEAHBIM BeIleCTBaM 1 BBISIBACHHIO OTKAOHeHHiA [ 12 ].

Coraacao ompocy, 40% HecoBepIIEHHOACTHHX HIPAAM B OHAAMH- MAM Ha3eMHBIX KA3HHO, 4TO
CBHAETEABCTBYeT O HEAOCTATOYHOM KOHTPOAE 33 AOCTYIIOM MX K HTOPHBIM 3aBepeHHAM. Hecmorps Ha
y>KeCTOYeHHe PerucTpaljiuy Ha CaiiTax oHAaMH-Ka3uHO ¢ 2020 roaa, HecoBepIIEHHOACTHHUE, IIO-TIpeXHe-
My, HAXOAST CIIOCOOBI 3apernCTPUPOBATHCS HA TAKKX IAATGOPMAX.

Heo6x0AmMO 60Aee BHUMATEABHO U3Y4UTb AOCTYII HECOBEPLUIEHHOAETHUX K a3APTHBIM HI'PaM U IPH-
HSITb MepBl, TAKHe KK OIpeAeAeHHe 00S3aTeABHOTO BHAEO ITOATBEPXKACHIUS U BePUPHUKALIUE AHIHOCTH
LI BXOAE B Ka3HHO, @ TaKKe KOHTPOADb aKKAayHTA. BaXKHO YCHAUTD QHABTPAITMIO PEKAAMBI a3aPTHBIX UT'DP
Ha TeAeBHAeHNY, B [IHTepHeTe 1 Ha 6aHHepax.

ITo aammbiM BO3, saBucmmocts or asaprabix urp (DSM-IV F63.0) sBasercs ncuxmdeckum
3aboAeBaHIeM, KOTOPOE IIOKA He IIPU3HAHO TAKOBBIM B Ka3aXCTAaHCKOM OOILIECTBE, UTO 3aTPYAHSET ero
peryaunpoBanue. HeoOXOAUMBI HCCAEAOBAHUSI AASL M3YYEHUS] BOBACYEHHOCTH HECOBEpPIIEHHOAETHHX B
a3apTHbIE UTPHL U PACIIPOCTPAHEHHOCTH 3aBUCUMOCTH OT a3apPTHBIX Urp. PeryanpoBaHie AOAKHO OBITH
IPOAYMAHHBIM, OCOOEHHO C TOYKH 3peHNs BO3PACTHBIX OTPAHUYeHHUIT, YTOOBI He TOOYKAATH IIOAPOCTKOB
IePEeXOAUTD Ha HeAeraAbHbIe IAATGOPMEL Y>KeCTOYeHHe PerMCTPAlH OHAAMH-KA3MHO IIPUBEAO K yBe-
AMYEHHIO AOAM HEAETAABHBIX CTaBOK (249%). [IpusHaHMe 3aBUCHMOCTH OT a3apTHBIX UTP IICHXUYECKAM
3a60AeBaHIEM [T03BOAUT Pa3paboTaTh peabUANTAIIMOHHBIE IIPOrPAMMBbI, KOTOPbIE CTAHYT IIEPBBIM IIATOM
Ha ITyTH K AAAbHEHIIeMy 3aKOHOAATEABHOMY PeTyAHPOBAaHHIO.

Hecmotps Ha axkTyaabHOCTb IpoOAeMSI, B IPy3Hu IPOBOAUTCS HEAOCTATOYHOE KOAMYECTBO MepO-
NPHUATHI HAPaBACHHBIX Ha IPEeAOTBpallleHHe BOBACUEHHS HeCOBEpPIIEHHOASTHHX B a3apTHbIE UIPBL
CymecTByIoT onpepeAéHHble MHUIMATHBDIL, TaKHe KaK TPYIIB IIOAACPXKKH «AHOHHMMHBIE HIPOKH>
(Gamblers Anonymous, GA), koTopble 0GBeAHHSIOT AIOAEH], CTpeMSmuXcs u36aBUThCS OT UIPOBOIL
3aBHCHMMOCTHU. OTH IPYIIbI PAbOTAIOT IO Mporpamme « 12 maros> u GUHAHCHPYIOTCS 3a CIET AOOPO-
BOABHBIX IO>KEPTBOBAHMI y4acTHUKOB [ 13].

B psipe cTpan Mupa AeHCTBYIOT 3¢ peKTUBHbIE TOCYAAPCTBEHHbIE MEPBI IO IIPOPUAAKTUKE UTPOBOTO
OH3Heca CpeAl HeCOBepPIIeHHOAETHHX.

B EBpore, B Takux crpanax kak IlIserus, Beankobpuranus u VTaaus, peaAnsyroTcss KOMIIAEKCHBIE
TIOAXOABL

IBerys BHEAPHAA TOCYAQPCTBEHHYIO CUCTEMY CAMOMCKAIOUeHMs Spelpaus, orpaHudnaa 60OHycHbIe
IPEAAOXKEHHSI M YXKECTOUMAA KOHTPOAD HaA PEKAAMOM, OCOOEHHO TOM, 9TO MOXeET ObITh HAIIpaBA€HA Ha
MOAOAEXKb.

BeanxobpuTaHus BBeAa 3apeT HA peKAAMY a3apPTHBIX UI'P, OPUEHTHPOBAHHYIO Ha HECOBEpIIEHHO-
AeTHUX, ¥ pa3paboTaAa CTPaTeT IO CHIDKEHHUS BPeaa C yJacTHeM OAarOTBOPUTEAbHBIX OPTaHM3AIHIL.

WTaAus moAHOCTBIO 3ampeTrAa peKaaMy a3apTHbIX urp B CMU, BkAIodas TeAeBUAEHHE U HHTEpHET,
C II€ABIO 3AIUTHI MOAOAEKH.

ABCTPaAI/IH AKTHBHO ITPUMEHSET TEXHOAOI'HH 3alfUThl MI'POKOB, BKAIOYAas CHCTEMY AMMHTOB Ha
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CTaBKU U BpeMs UTIpPbl, a TAKXKe UHTEAAEKTYaAbHbIe KapThl, IO3BOASIONIUE OTCAEXHMBATDH IIOTEHIIUAABHO
3aBHCHMOe II0BeAeHHe. B psae pernoHoB BHeAPEHBI IIPOTrPaMMBI CAMOUCKAIOUSHHS.

B Cesepnoit Amepuke, kak B CIIIA, Tax u B Kanaae, peryaupyromue Mepsl 3aBUCST OT PETHOHOB.

B CIHIA pacmpocTpaHeHbl IPOrpaMMbl CAMOUCKAIOYEHHS], HCTIOAB3YIOTCS IIUPPOBbIE TEXHOAOTUH
AASL MOHHUTOPHHTA [IOBEACHUIECKHMX PHUCKOB, a O0IjeCTBeHHbIe OPraHH3ALMU IIPOBOAST HPOPUAAKTHKY
CpeAM HeCOBePIIEHHOAETHHX U MOAOAGXKH.

B Kanape xaxpas HPOBUHIMS IPUMEHSET CBOM MepBI, BKAIOYAs OOpa3soBaTeAbHble KAMITAHUH,
¢uHaHCOBbIe orpaHKMYeHus U mapTHepcTBa ¢ HITO AAS 3aMTHI YI3BUMBIX IPYIIII, B TOM YHCA€ HECOBEP-
IIeHHOACTHHX.

CuHramyp mpuMeHseT AOCTaTOYHO CTPOTYIO MOAUTHKY: AOCTYII MECTHBIX KHTeAeH B Ka3MHO Orpa-
HHUYeH, ACHICTBYeT CHCTeMa MCKAIOUeHHS [T0 HHUITMATHUBE CEMbH, a TakoKe IIPOBOASITCS FOCYAAPCTBEHHbIe
IIPOCBETHTEAbCKHE KAMIIAHUH 10 PUCKAM a3apTHBIX UIP AAS HECOBEPIIEHHOAeTHHUX [ 14].

OAHMM H3 BO3MOXHDIX HAIIPABAGHHI PaOOTBI MOXET CTaTh BHEAPEHHE U IOAAEPXKKA IPYIII CaMO
M B3aUMOIIOMOIIH, TAKMX KaK MeXAYHAPOAHBIE COOOIeCcTBa «AHOHMMHBIE MIPOKH>. OTH TPYIIIBI,
AEHICTBYIOIIVE B PSIAE CTPAH, B TOM 4rcAe B Ipysuu, Ao0ka3aau cBOI0 9¢PeKTHBHOCTD B 60pbbOe C 3aBUCHMO-
CTBIO, BKAIOYAsI CPeAr MOAOAEXH. ITporpamma «12 maroB>, Ha KOTOPOIl 000CHOBaHA UX AESITEABHOCTS,
[IOMOTaeT YYaCTHUKAM OCO3HATb IPOOAEMY, IPHHSITH €€ U IIOCTEIIeHHO BOCCTAHOBUTHCSL.

ITpoBeaéHHOE HCCACAOBAHHUE [TOKA3BIBAET HEOOXOANMOCTD IPUHATHS 6€30TAAraTEABHDIX IIPOPHAAK-
TrdeckuxMep u B Pecrry6anke Kasaxcran. 9To 06ycAOBAEHO pacTyIMM HHTEPECOM HECOBEPIIEHHOAE THUX
K a3apTHBIM MIPaM, 0cobeHHO uepe3 MIHTepHeT, YTO MPEACTABASIET COOOM CepbE3HYIO Yrpo3y AASL HX
ICHXHYECKOTO 1 COLIHAABHOTO GAArOIIOAY IS,

A3apTHBIE UT'PbI CTAHOBSATCS AOCTYTIHBIMH 1 IIPHBAEKATEAbHBIMH AASI HECOBEPIIEHHOAETHHX, YBEAH-
4uBas PUCK PA3BUTHSA UTPOMAHHU M APYTHX HETaTUBHBIX MOCACACTBHIM, TAKUX KaK QHHAHCOBbIE IIOTEPH,
HapylleHHe OTHOIIEHUH B CeMbe U CPeAH CBePCTHHMKOB, a TAK)Ke IICUXOAOTHYeCKHe PacCTpoMCTBa.

B cBsI3M ¢ 9TUM, HEOOXOAUMO OIIEPATHBHO Pa3paboTaTh U BHEAPHTb KOMIIACKCHbIE MEPBI AAS IIPEAOT-
BpalljeHHs PaCIIPOCTPAHEeH s HTPOBOTO OM3Heca cpeAr HecoBepimeHHoAeTHHX B Kazaxcrane.

ITpobaema pacrpocTpaHeHHst HIPOBOro OHM3Heca CpeAr HecosepineHHoAeTHHX B Kasaxcrame TpeOyer
CHCTEMHOTO TIOAXOAQ 1 aKTUBHOTO MEXBEAOMCTBEHHOTO B3anMoaericTars. Ha dpore pacTymeit momyasprocTu
OHAQMH-TeMOAHHIA M HEAOCTATOYHOM IIPABOBOM 3AIMITHl HECOBEPIICHHOACTHHX CTAHOBUTCSI OYeBHAHOI
HeobXOAMMOCTb pa3paboTku HarmoHaAbHO# cTpaTeryu Mo Ipo$UAAKTHKE AYAOMAHHU CPEAU HECOBEPIIEHHO-
AetHux, Takast crpaTerust AOAKHA pOpMHUPOBATHCS € ydacTHeM MUHHCTEpCTBA 06pa30oBaHNs, 3APaBOOXPAHEHNS,
LUPOBOTO pasBUTHS, a Tawke MuHMCTEpCTBa MHPOPMALIMH 1 OOIIeCTBEHHOTO Pa3BUTHIL

OAHMM K3 KAIOUEBBIX LIATOB AOAXKHO CTaTb BHeApeHHe O00s3aTeAbHON LUPPOBOH BepHPUKALUM
AVYHOCTH TIPY PETHCTPAITMM Ha CAWTaX CTABOK M OHAAHMH-Ka3MHO. JTO IIO3BOAMT MCKAIOUHTDH yJacTHe
HeCOBepIIeHHOACTHUX B a3aPTHBIX UI'PAX,  TAKKe AACT BO3MOXKHOCTD TeM, KTO JKeAAeT OIPAaHUIUTD COO-
CTBEHHBbIH AOCTYII K TAKUM IAATGOpMaM, BOCIIOAb30BATHCA MEXAaHH3MOM CaMOMCKAIOUEHHS.

B o6pasoBareabHOIT chepe HEOOXOAMMO BBECTH KyPChl, HAIPaBAEHHbIe Ha pOPMUPOBaHHeE y 06ydaro-
IUXCS] HeCOBEPIIEHHOAETHUX 6a30BOM PUHAHCOBOM IPAMOTHOCTH, Pa3BUTHE KPUTHIECKOTO MbIIIACHYIS
Y IIOHMMAaHHe PHCKOB HHTEePHEeT-3aBUCUMOCTH. TaKye 3aHATHS MOT'YT IIPOBOAUTHCS B PAMKaxX IIPEAMETOB
OB2K, nHGOpMATHKY MAU KaK OTAEAbHBIE PAKYABTATUBHBIE MOAYAH, ITPY YIACTHH IIEAATOTOB, IIKOABHBIX
TICHXOAOTOB U IIPUTAANIEHHBIX CIIEI[HAANCTOB.

He Mmenee BaXXHO 00eCHeYHMTb AOCTYII MOAPOCTKOB M HMX CeMefl K IICHXOAOTHYECKOH ITOAAEPIKKE.
Co3panue eHTPOB CeMeHHOTO KOHCYABTHPOBAHHUS, & TAlOKe 3aITyCK OHAAMH-CePBHCOB M TOPSIINX AUHUIM
AOBEPHSI MOXKET ChIIPATh BAXKHYIO POAb B PAHHEM BbISIBACHUH H IIPeAOTBPAIleHIHN 3aBUCUMOCTH. OcobeH-
HO aKTyaABbHa IOAAEPYKKA IIKOABHBIX IICHXOAOTOB, 06AAAQIOIINX KOMITETEHIIISIMU B Cepe ITOBeASHIECKIX
3aBHCHMOCTeHL.

B r1eAsix moBblieHNst HHPOPMUPOBAHHOCTH POAUTEAEH U IMIHPOKOI 00IeCTBEHHOCTH HEOOXOANMO
3aIlyCTUTh MACIITaOHbIE MPOCBETUTEAbCKHE KAMIIAHMH. JTO MOTYT OBITh COIJMAABHbBIE BUACOPOAHKH,
HOAKACTBI, yOAMKAI[MH B IIOMYASPHBIX COIIMAABHBIX CETSX, OPUCHTUPOBAHHbIE KAK HAa POAUTEAEH, TaK
M Ha CaMHX IIOAPOCTKOB. Ba)XHO IpUBA€YD K YYACTHIO B TAKMX KAMIIAHUSIX H3BECTHBIX OOIeCTBEHHBIX
AesiTeAel, CIIOPTCMEHOB U GAOTrepOB, IIOAB3YIOIIHXCS ABTOPUTETOM CPEAU HeCOBEPIIEHHOAETHUX.
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Kpome Toro, B ycAoBHAX IUQPOBM3AIMM MMEeT CMBICA Pa3paboTaTh MOOMABHBIE HMPHAOXKEHHUS
POAHMTEABCKOTO KOHTPOASI, IO3BOASIIOIIHE GAOKMPOBATh AOCTYII K HTPOBBIM MAAT$OPMAM Ha yCTPOHCTBAX
HeCOBEPIIeHHOATHHX. TaKie TeXHOAOTHH MOTAU ObI BKAIOUATDh YBEAOMAEHHS O IIOMBITKAX PErUCTPALIIU
u cucteMy ¢puabTpanuu koHTeHTa. Hakoner, 0coboe BHEMaHUE CAGAYET YACAUTD MOAAEPIKKE HeIlpaBU-
TeAbCTBEHHbIX OPTaHU3ALHI U BOAOHTEPCKUX MHUIIMATHB, PAOOTAIONMHX B Chepe MEHTAABHOTO 3A0POBbs
moApocTKoB. [ocypapcTBeHHas MOAAEPIKKA TAKUX OPTaHU3AINI B BUAC IPAHTOB, COTPYAHHUYECTBA C y4eh-
HBIMU 3aBEACHUAMH M BKAIOYEHHS MX B IPOPHAAKTHIECKHE TIPOrPaMMbl MOXKET CYIECTBEHHO PACIIMPHTD
OXBAT U MOBBICHTD 3 PEKTUBHOCTD MPOPHUAAKTUIECKON PaOOTHL.

3akarouenne

Omnsir Ipysun B paccMaTpuBaeMOM HAIIPaBAGHHH U MEXAYHAPOAHOTO COODIecTBa yOeAUTeABHO
CBHAETEABCTBYeT, 4TO 9 PpeKTHBHAS MPOPHAAKTUKA AYAOMAHUHU TPeOyeT CHCTEMHOTO IIOAXOAA U XKECT-
KOTO TOCYAQPCTBEHHOTO peryauposanus. B I'pysum, a Taxke B crpanax Espomnsl, Takux kak Illsenus,
Beanxobpuranus, FTaans AefICTBYIOT IIPOrPaMMBI CAMOMCKAIOUEHHS, KECTKO KOHTPOAUPYETCS peKAAMa,
BHEAPSIIOTCSI OTpaHUYEHHS Ha yJaCTHe HeCOBePUIEHHOACTHUX B a3apTHHIX Urpax. B wacTrocTy, B I'pysuu ¢
2022 ropa BBEAEH 3allpeT Ha yYacTHe B a3apTHBIX UT'PAX AASI AMIL AO 25 AeT, a Takke OrpaHHYeHa peKAaMa U
y>KeCTo4yeHo AuljeH3upoBanue oneparopos. B Ascrpaaun, CIITA, Kanapae u Cunramype akTHBHO ITpHMe-
HSIIOTCS L{$POBbIE TEXHOAOTHH MOHUTOPHHIA, IIPOTPAMMBI CEMeHHOTO UCKAIOUeHHsl, 00pa3oBaTeAbHbIE
MHUITMATUBbI ¥ HHAHCOBbIE AUMHTBL

Kasaxcras MoxxeT B34Th Ha BOOPY>XEHHUE 3TU MEPhI: CO3AATh HAJHOHAABHYIO CUCTEMY CaMOOT PaHUYe-
HUSL, OTPAaHIYUTh PEKAAMY, 3AIUTUTD HeCOBEPIIEHHOAETHIX, a Takoke BoBaeub HITO 1 o6paszoBareabHsie
yIpexAeHHs B OPMHPOBaHUE KYyABTYPbI OTBETCTBEHHOTO OTHOIIEHHS K a3apTHBIM UrpaM. Takoi KoM-
TIAGKCHBIH ITOAXOA MO3BOAUT 3HAYUTEABHO CHU3UTb PUCKU AYAOMAHHUM U €€ COIIMAAbHbIE TIOCACACTBHUA.

TakuMm 06pasoM, IpuMeHeHHe IIPeAAAraeMbIX Mep Ha IIPaKTHKe IMO3BOAUT KasaxcraHy BbICTPOHTDH
MHOTOYPOBHEBYIO CHCTeMY 3allluThl HECOBEPUIEHHOACTHUX OT UTPOBOM 3aBUCHMOCTH, OCHOBAaHHYIO Ha
OTBeTCTBEHHOCTH, IPOCBeIeHHHU 1 AOCTYIIe K IIOMOIIH.

A.III. Emanos, Kazakcran Pecmy6ankacer Bac mpokyparypachbIHbIH >KaHBIHAQFBI KYKBIK KOPFQy
OopraHaapsl akapeMusicbIHbIH KaAnbl 3aH maHAepi KadeApachbIHbIH NPOPeccopsl, 3.F.A., Hpodec-
cop (K,ocmbl K. Kazakcran Pecnyﬁmxacm); A.E. Carpr6aapueBa, Kazakcran Peciy6ankacer Bac
NPOKYpPaTypachbIHBIH, >KaHBIHAAFbI KYKbIK KOpPFay OpraHAApbl aKaA€MHACHIHBIH MaruCTPaHThI
(Kocmbr . Kasakcran Pecrry6ankacen): Tpy3usiaarbl kKoMeAeTKe TOAMAFaHAQP apachIHAAFBI OVbIH
6m3HeCiHIH KBIAMBICTBIK-KYKbIKTBIK JKOHe KpHMHHOAOTHSIABIK acriekTiAepi: Kasakcranra apHasran
cabakrap.

KaMeaeTke TOAMaraHAQp apacBIHAAFBI, dCipece OHAAH OPTAAAFBL, KyMap OMbIH OH3HeCi MaceAeCiHiH
©3€EKTIAIrl YHEMI apThIIl KeAeAl, Oya sxarpait I pysusipa aa, Kasakcranpa Aa tuicti mapaaap K,a6bIAAaYAbI
Taran eTepl. 3eprrey moHi — Ipysnsaarbl KoMeAeTKe TOAMAFaHAQpP APACHIHAAFBI OMBIH OH3Hec JKoHe
KazakcTaH yIIiH KOPBITBIHABIAAPABI TTAHAAAAHY MYMKIHAIr. 3epTTeyaiH MakcarTsl — >KacecmipiMpepAiH
OIbIH bU3HeciHe KaTBICYBIHA 9Cep eTeTiH (paKTOpAAPABI TAAAAY XoHe KazakcTaHFa OHBIH aAABIH aAy 60i1-
BIHIIIA YCBIHBICTAp d3ipAey.

3epTTey ToyeAAIAIKTIH oA€yMETTIiK >KoHe IICHXOAOTHAABIK (AKTOPAAPBIH AHBIKTAY YIIiH KOMeAeTKe
TOAMAaFaHAAPABIH CayaAHAMachl MEH CyxX0aThIH MafiaaaaHaAbL Fbiapivu skaHaabIK I'pysustHbIH ToxipubOecin
Kasaxcranra U pABIK TEXHOAOTHSIAAPABI €CKEpe OTBIPHII OeltiMAeYA€ JKATBIP.

Herisri xopoIThiHABIAAD: IPy3usAQFbI KoMeAeTKe TOAMAaFaHAAP KYMap OMbIHAAPFa, dcipece UHTepHeT
apKBIABI ki KaTbicaabl. Kasakcranpa Kymap ofbIHAQPFa KOA XKeTKi3yTe GaKBIAAYABI KYILENTY, aKIapaTThIK,
OarpapAaMasap jkacay JKoHe aTa-aHAAAPADIH HAIIAKOPABIKTBIH aAABIH aAyFa KaTICYBIH KaMTaMaChl3 eTy
KaKeT. 3aHHAMaHbl KYLIEATY XOHE IICHXOAOTHSIABIK KbI3METTEPAL KYPY A@ MaHBI3ABI LIapasap OOABII
TabObIAAABL

Tyiiindi cesdep: otivin Gusneci, Kymap oitindap, mayeadirikmiy ardv ary, Kasaxcman, Ipysus, onaatin
oiibiHOap, areymemmiK GaKmopAap, NCUXOAOZUIABLK GAKMOPAAP, KoAxemimdirikmi 6aKviAay, ama-ana pel,
3anHama, aknapammelk, 6azdapramairap.
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Kazakhstan (Republic of Kazakhstan, Kosshy c.): Criminal law and criminological aspects of the
gambling business among minors in Georgia: lessons for Kazakhstan.

The relevance of the problem of gambling among minors in Georgia, especially in the online
environment, is constantly increasing, which requires measures to be taken in both Georgia and
Kazakhstan. Subject of study —minor gambling in Georgia and the possibility of using conclusions for
Kazakhstan. Purpose of the work — analysis of factors influencing the involvement of teenagers in the
gambling business and development of recommendations for Kazakhstan on its prevention.

The study uses questionnaires and interviews of minors to identify social and psychological factors
of dependence. The scientific novelty lies in the adaptation of the Georgian experience for Kazakhstan,
taking into account digital technologies.

Key findings: Minors in Georgia are often involved in gambling, especially via the Internet. In
Kazakhstan, it is necessary to strengthen control over access to gambling, create information programs
and ensure the participation of parents in the prevention of addiction. Strengthening legislation and
creating psychological services are also important measures.

Key words: gambling, gambling, addiction prevention, Kazakhstan, Georgia, online games, social factors,
psychological factors, access control, parental role, legislation, information programs.
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B ycAOBHSIX aKTHBHOIO POCTa AaHTPOIIOTEHHOTO BO3AEHCTBIS Ha OKPYXKAIOIIYIO CpeAy 0coboe 3Ha-
deHHe IPUOOPETAIOT BOIPOCH IPABOBOTO PEryAUPOBAHIS OTHOLIEHH B cpepe OXpaHbI OKPY>KAKOLLeit
cpeasl. CoBpeMeHHOE Ka3aXCTAHCKOE 3aKOHOAATEABCTBO COAEPIKUT IJEABIN KOMIIAEKC S9KOHOMHYECKHX U
AAMUHHCTPATUBHBIX MEXaHM3MOB, HAIIPABACHHBIX Ha CTHMYAUPOBAHME 9KOAOTHYECKH OTBETCTBEHHOIO
IIOBEAEHHUSI IIPHPOAOIIOAb30BATEACH M BO3MeIeHHe BPeAd, IPUUMHAEMOTO OKpYyKalomeit cpeae B chepe
o6paieHust c TBepABIMU 6BITOBbIME OTX0AaMH. HacTosimiee nccaep0BaHMe OCBSILEHO AHAAU3Y IPABOBOI
IPUPOADI OAHOI U3 KAIOUEBBIX 9KOHOMHUKO-IIPABOBBIX MEXAaHH3MOB B 00AACTH OXPaHBI OKPY>KAIOLIeil cpe-
Abl, B yacTHOCTHU B cdepe obpamennst TBO — maare 3a HeraTUBHOE BO3AEHCTBHE HA OKPYIKAIOLIYIO CPEAY.
LTeAb HACTOSIIIETO CCAEAOBAHHS 3AKAIOYAETCS B OTIPEAEACHUH IIPABOBOM IIPUPOABI ITAATHI 32 HETATHBHOE
BO3AEICTBHE Ha OKPYXKAIOIIYIO CPeAy B chepe 0OpamjeHnst C TBEPABIMU OBITOBBIMI OTXOAAMH, BbIIBAEHHN
eé OOIIMX M OTAMYMTEABHBIX YEPT C HAAOTAMH, & TAKOKE B YCTAHOBACHHU €€ COOTHOLIEHMS C aAMHHU-
CTpaTUBHBIMU IITPadaMu M MEXaHM3MAMH BO3MeIEHUsI 9KOAOTHYECKOro yuepba B cpepe obpauieHs
C TBEPABIMU OBITOBBIMU OTXOAAMH. HOBM3HA HMCCACAOBAHMSI 3aKAIOYAETCSI B KOMIIAGKCHOM IIPaBOBOM
aHaAM3e 9KOHOMHKO-IIPABOBBIX MEXaHU3MOB, HAMIPABACHHBIX HA CTUMYAHPOBAHIE 9KOAOTUYECKH OTBET-
CTBEHHOTO ITIOBEAEHHS MPHPOAOIIOAB3OBATEAEH M BO3MeIeHHe BPeAd, IPUYMHIEMOrO OKPY>XKaoIjei
cpeae B cpepe obpamenus TEO. IToABOASL UTOT IIPOBEACHHOIO HCCAEAOBAHUS, aBTOPBI IPHUUIAM K
BBIBOAY, YTO TOCYAQPCTBO B CBOHX IIOAXOAAX K [IPAaBOBOMY PeryAMpOBaHUI0 oTHOweHui B cpepe TBO B
GOABIIIETT CTEIIEHU OTAAET IPHOPUTET MATEPHAABHBIM CIIOCOOAM BO3AEHCTBIS HA IPHPOAOIIOAB3OBATEAS,
TeM CaMbIM CO3AABasl y HETO CTUMYABI K GOAee PAallHOHAABHOMY HCIIOAb30BAHUIO IIPHPOAHBIX PECYPCOB.
OAHAKO MIMeeT MeCTO HEI[POAYMaHHOE AyOAHpYIOIee HCIIOAb30BaHIE TOCYAAPCTBOM B IIPABOTBOPYECTBE
M [PABOIIPHMEHEHNH OAHMX U TeX K€ MeP MATePHAABHOTO BO3AEHCTBHUS HA IPHPOAOIIOAB30BATEAS IIOA
BUAOM Pa3HOTO POAA IIAAT, HAKA3AHWI HAM BO3MEIIEHHs yljepba, 4TO CO3AAET 3HAYUTEABHYIO MaTe-
PUAABHYIO HArpy3Ky Ha IPUPOAOIOAB30BATeAs. AAHHOE IOAOXKEHHE IIPUBEAO ABTOPOB K BBIBOAY O
HEOOXOAMMOCTH K KAPAMHAABHOMY U3MEHEHHIO [IOAXOAOB 3aKOHOAATEAS K IIPABOBOMY PEryAHPOBAHUIO
IPUPOAOIIOAB30BAHMUS, B TOM YHUCA€ U B YACTU [IPABOBON PETAAMEHTALIUH HETATHBHOIO BO3AEHCTBUSI Ha
OKPYXKaIOILYI0 cpeay B cdpepe obpamenust THO.

Kawuesvie crosa: naama 3a nezamusroe 6o3deticmeue Ha oKpyxaruyio cpedy, meepdvie Ovimosvie
omxo0ds. (TBO), 3axopoenue omx0dos, noAsuzoHb. 3axopoHenus omxodos, onepamop obvekma, éradesey
0mx0008, AOMUHUCMPAMUBHBILL WiMpag, 803meujeHue yujepod, pemedudyus KOMNOHeHMos npupooHoti cpedsl,
9K0AO2UHECKOE PA3peUteHiLe.
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BBeaenne

B ycAOBUSX CTPEeMHTEABHOTO PasBUTHS IIPOMBINIAEHHOCTH, POCTa YPOAHM3ALME U YBEAMYEHIS
AHTPOIOTEHHOI'O BO3ACHCTBHSA Ha OKPYXXAIONIYIO IMPHUPOAHYIO CpeAy €€ OXpaHa CTAaHOBHUTCS OAHOM M3
IPHOPUTETHBIX 3aAa4 COBpeMeHHOro Mupa. CTOUT OTMETHTD, YTO YeAOBEYeCKask ACSITEAbHOCTb HEM3-
0EeXHO COIPOBOXAAETCSI HETATUBHBIM BO3AEHICTBHEM Ha OKPY)KAIOLIYIO CpeAy: 3arps3HeHHeM BO3AYXa,
BOABI U IIOYBBI, Pa3pylIeHHeM IPUPOAHDBIX AAHAIIATOB, MCTOLeHHEeM IIOAE3HBIX HCKOIIAEMbIX M ADYTUX
HPHPOAHBIX PECYPCOB, a TAKOKe HAPyIIeHHeM YCTONYMBOCTH 9KOCHCTEMBI ITAAHEThL.

Ocoboe MecTO B CIIMCKe TAOOAABHBIX 9KOAOTMYECKUX MPOOAEM 3aHMMAeT CTPEeMHUTEABHBIH POCT
TBEPABIX OBITOBBIX OTXOAOB, 3HAUMTEABHASI YaCTh KOTOPBIX He IIOAAEKHT OBICTPOI IepepaboTKe U Ipea-
CTaBASIET IOTEHIIUAABHYIO YTPO3Y AAst Bcero yeaoBedecTBa. CoraacHo pestome Global Waste Management
Outlook 2024, HenpepbiBHBI pocT 06beMOB TBepABIX 6bITOBBIX 0TX0A0B (Aasee — TBO) ycyrybaser Tpu
HpOOAEMBI TAAHETAPHOTO MACIITA0a: H3MEeHeHHe KAUMATA, 3arpA3HeHne OKPY Kaloljeil CPEeAbl B yTpaTa
6uopasnoobpasus |1, c. 3]. Tak, mo cocrosumio Ha 2020 . 06bemM obpasosanus TBO Bo Bcem mupe
cocTaBuA 2,1 MApa TOHH, mporHosupyercs 4ro K 2025 r. 06seM TBO Bripacrer Ha 56 % u socTurrer 3,8
MApA TOHH [2, c. 18].

ITo crarmcTiKe, HAMOOABIIAS AOAS OTXOAOB IIPOU3BOACTBA U IIOTPEOAEHHS IIPUXOAUTCS Ha chepy
HEAPOIIOAb30BAHHS, HePTSHYIO, XUMAYECKYIO M aBTOMOOUABHYIO IPOMBIIIACHHOCTS [ 3, ¢. 256 ]. 10 065
SCHAETCS B IIEPBYIO OYEPEeAb TeM, YTO BbIIIEHA3BAHHBIE OTPACAU XaPaKTEPH3YIOTCS BHICOKOMH CTEIEHbBIO
PecypcoéMKoCTH 1 06pa3oBaHKeM 3HAYHTEABHBIX 06BEMOB OTXOAOB Ha BCEX ITAIIAX IIPOU3BOACTBEHHOIO
LIUKAQ — OT AOOBIMU CBIPBSI AO IIEPEPAOOTKYU M YTHAUSALIUH IIP OAYKIIUH.

Ha $oHe cAoxuBIIENiCS B MHpe CUTYALM 9KOAOTHYECKasi 0e30IIaCHOCTb CTAHOBUTCS OAHON M3
KAIOYEBBIX COCTABASIIOIINX YCTOMYHBOIO PasBUTHS TOCYAAPCTBA. B cBsI3M ¢ aTHM 0COOYIO AKTYaABHOCTD
IPHOOPETAIOT BOIIPOCHI IIPABOBOTO PETYAUPOBAHHUSI OTHOIIEHHI B Cpepe OXPaHbI OKPYIKAIOLIEH CPeAB 1
KOMIIEHCAIIUH 9KOAOTHYECKOTO yiepba.

CoBpeMeHHOe Ka3aXCTaHCKOE 3aKOHOAATEABCTBO COAEPIKHT ILIEABIH KOMIIAGKC SKOHOMUYECKHMX H
AAMHHHUCTPATHBHBIX MEXaHU3MOB, HAIIPAaBACHHBIX HA CTUMYAHPOBAHHE SKOAOTHYECKH OTBETCTBEHHOTO
IIOBEACHHUSI IIPUPOAOIIOAB30BAaTeACH U BO3MEIeHHE Bpead, NPHYMHIEMOTO OKpYXXAIomeH cpeae B
cdepe obpamenns TBO. DTu MeXaHH3MBI OCHOBBIBAIOTCS Ha 3aKPETIACHHOM B TOATTYHKTe S) cT. S JKo-
Aormyeckoro kopekca Pecrybamku Kasaxcran (paanee — OK PK) npuHumne «3arpssHUTeAb TAATHT>,
KOTOPBIA YCTAHABAMBAET, YTO AMIIO, Ubs ACATEABHOCTDb IIPUBOAUT MAM MOXET IPHBECTH K 3arpsA3HeHHUIO
OKPYIKAIOI[el CPEADl, ACTPAAALIMU IPUPOAHOM CPEABl HAM NPHYHHEHHIO dKOAOTMYECKOro ymepba B
A106071 OpMe, 065I3aHO HECTHU BCe PACXOADI, CBSI3aHHBIE C MCIIOAHEHIEM 9KOAOTHYECKHX TPeOOBAHMUIL 110
IPeAOTBPAIeHUIO M KOHTPOAIO HETaTHBHBIX IIOCAGACTBHI CBOEH AESTEABHOCTH, a TAKKe IT0 YCTPAHEHHIO
IPHMUHEHHOTO 9KOAOTHYeCKOro ymep6a [4].

OAHMM U3 KAIOUEBbIX 9KOHOMHKO-IIPABOBBIX MEXAaHHU3MOB B 00OAACTH OXPaHBI OKPY>KAIOIIelt CpeABl,
B YacTHOCTHU B cpepe obpamenus THO, BricTymaeT maaTa 3a HeraTHBHOE BO3AEHCTBHE HA OKPYKAOIYIO
cpeay, 3akperaenHas B cr. 127 9K PK [4]. O6mas 5eab AQHHOTO MEXaHH3Ma 3aKAIOYAETCS B CO3AAHUM
YCAOBHIT MaTEPHAABHON 3aMHTEPECOBAHHOCTHU CYyObeKTOB XO35IFCTBEHHOM U MHOM AESITEABHOCTH, 3aTpsi3-
HSIOIUX OKPY>KAIOIIYIO CPeAy, B PeaAu3aljui MePOIPHUATHEH, HAITPAaBACHHBIX Ha CHIDKEHIe HeTaTUBHOTO
BO3AEHCTBHS TAKOM ACSTEABHOCTH Ha OKPYXAIOIYIo cpeay [ S, c. 39]. Lleabto 5ke AAHHOTO HHCTPYMeHTa
B cdpepe obpamenns TBO BricTymaeT — CTUMyARpPOBaHHE CYOBEKTOB XO3SHCTBEHHOM 1 HHOM AESITEABHO-
CTH K CHIDKEHHIO 3arpsA3HeHUS M 9P PeKTHBHOMY YIIPABACHUIO OTXOAAMH.

TpaAUIIOHHO IAaTa 3a HEraTHBHOE BO3ACHCTBHE HA OKPYXXAIONYIO CPeAy PacCMAaTpHBAeTCs KaK
9AEMEHT 9KOAOTMYECKOTO 3aKOHOAATEABCTBA M BHICTYIIAET 9KOAOTO-IIPABOBBIM MEXaHH3MOM, BOCITOAHS-
IOIMM POAb PETryASITOPA HETAaTUBHOIO BO3ACHCTBUS HA OKPYXaIyto cpeay [2]. Bmecre ¢ Tem, crour
OTMETHUTD, YTO IIAATA 33 HEraTHBHOE BO3ACHCTBHE HAa OKPYKAIOLIYIO CPeAy TeCHO CBSI3aHA C HAAOTOBBIM
IIPaBOM, IIOCKOABKY 00AaAQ€T PSIAOM IIPHU3HAKOB, XAPAKTEPHBIX AASL HAAOTOBBIX 00513aTEABCTB. DTO BBI3BI-
BaeT AMCKYCCHIO O HAAOTOBO-TIPABOBOM IIPUPOAE TIAATHI 32 HeraTHBHOE BO3ACHCTBHE Ha OKPYXKAIOIYIO
CpeAy ¥ O AOIIyCTHMOCTH IIPHMEHEHHU S K Hel IOAOXKEHUI HAAOTOBOTO 3aKOHOAATEAbCTBA.

Boaee TOro, AMCKYCCHOHHBIM BOIIPOCOM SIBASIETCSI OITPEACACHHE COOTHONIEHHS IIAQThI 32 HETaTUBHOE
BO3ACHCTBYE Ha OKPYXXAION[YI0 CPeAy C MHBIMH MaTepHAABHBIMU CaHKITHSAMH U MepaMH HUMYIeCTBeH-
HOI OTBETCTBEHHOCTHU B cdepe obpamenns TBO — aAMHHECTpAaTHBHBIME IITpadaMy U BO3MEIIEHHEM

118 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



Cwmarynosa T.C., MopoxoB E.B., Hykywesa A.A. [naTa 3a HeraTUBHOE BO3JEACTBME HA OKPYXKAKOLLYHO...

9KOAOrHYecKoro Bpead. OAHHMM U3 KAIOYEBBIX MOMEHTOB B AAHHOI Cdepe SBASeTCSI HEeAOTTyIieH e AyOAr-
POBAHMS yKa3aHHBIX BUAOB OTBETCTBEHHOCTH B AOCTIDKEHHH OOIIeH IjeAH IIPABOBOTO PEryAMPOBAHHS C
HOMOIIBI0 UMYIIECTBEHHBIX Mep BO3ACHCTBUS Ha IPABOHAPYIIUTEAEH. DTO BBI3BIBAET HEOOXOAMMOCTD
4eTKOrO HOPMAaTUBHOTO pasrpPaHUYeHMs] OCHOBAHUI U IleAeH YKa3aHHbIX IIPAaBOBBIX MHCTUTYTOB, a TAKXKe
BBIPAOOTKHU EAMHbIX IIOAXOAOB K HX IIPAaBOBOM KBAAU(HKAIIHIL

ITpobaeMa mpaBOBOM KBaAU(HKAIIMM IIAATHI 3a HETATUBHOE BO3AEHCTBHE HA OKPYIKAIOLIYIO CPeAy
Ba)XXHA He TOABKO C TEOPeTHYECKOH, HO M C IIPaKTUIeCKOM TOUKH 3peHns. OTHeCeHNe IIAAThI 32 HeTaTHBHOE
BO3AEHCTBHE HA OKPYKAIOIIYIO CPEAY K TOM HAU FHOJ IIPAaBOBOJ KATETOPHH BACYET 32 COOOI pasAUIHbIe
IOPUAUYIECKHE ITOCACACTBHS: OT MOPAAKA MX B3MMAaHH M IIEPEPACIPEACACHUS AO BOSMOXHOCTH IIPHMe-
HEHUsI Mep IPHHYAUTEABHOTO B3BICKAHMS. Takke HEOOXOAMMO UETKO PasAMYATH IIAATY 3a HEIaTHBHOE
BO3AEHCTBHE Ha OKPY>KaIONIYI0 CPEAY, AAMUHHCTPAaTHBHbIE IITPadbl 32 HAPYIIEHHE 9KOAOTHIECKUX HOPM
U UHCTUTYT BO3MeIeHUs SKOAOTUYECKOTO BPeAd, IIOCKOABKY KaXAasl U3 3THX GOpPM M3bATUSA UMYILeCTBa
Y 3arps3HUTeAedl HMeeT CAMOCTOATEAbHYIO IIPAaBOBYIO MPUPOAY U QYHKIIMH B CUCTeMe OXPaHbI OKpyXKa-
IOLIEH CPEADL.

Hacrosmee nccaepOBaHME HANpaBAEHO Ha BbIABAEHME HAAOTOBO-TIPAaBOBOM IPMPOABI NAAThHI 32
HETaTHBHOE BO3AEHCTBHE HA OKPYXKAIOLIYI0 cpeay B cpepe obpamenmss TBO, aHaaus eé cooTHOMLIEHNS
C MHBIMU MepaMHM IIPaBOBOTO BO3ACHCTBHA — AAMHUHHCTPATUBHBIMHU IITpadaMi U MeXaHH3MaMH KOM-
MEeHCAIMK SKOAOTHYECKOTO yIlep6a, a Takke Ha GOPMUPOBAHUE LIEAOCTHOTO IIOAXOAQ K PETYAUPOBAHHUIO
9KOAOTHMYECKHX ITPAaBOOTHOIIEHHUH B I]eASX MOBbIIIeHH 3¢ PEeKTUBHOCTH OXPAHbI IPHPOADI U MUHHMH32-
tuu Beiopocos TBO B okpy»xarommyio cpeay.

MaTtepHaAbI H METOABI

Hacrosiimee nccaepoBaHne OCHOBBIBAETCSI HA BCECTOPOHHEM aHAAM3€ HOPM AEFICTBYIOIETO 9KOAOTH-
4eCKOro, HAAOTOBOI'0, AAMHUHHCTPATUBHOTO M IPAKAAHCKOTO 3aKOHOAaTeAbCTBa Pecirybanku Kasaxcran,
PeryAupyIOmUX O0lleCTBEHHbIe OTHOIIEHUS B OOAACTH OXPAHBI OKPYKAIOLIeH CPeAbl, B YaCTHOCTU B
cpepe oOpaljeHIs C TBEPABIMU GBITOBBIME OTXOAAMHU. Takke OBIAU IIPOAHAAU3MPOBAHBI OPHIIMAABHbBIE
CTaTHUCTHYECKUe AQHHbBIe MexXAyHapoaHo# opranmsanuu UNEDP, omybauxosanusie B pesiome Global
Waste Management Outlook 2024 u npeacTaBastiomue co60i OOHOBAEHHYIO OLIEHKY U AHAAU3 TAOOAAD-
HOI CHCTEMBI yIIPaBACHUSI TBEPABIMU OBITOBBIMU OTXOAAMH.

MeTopAOAOTHSL HCCACAOBAHMS 6asUpyeTCss Ha GOPMAABHO-IOPHAMYIECKOM METOAE U AOTHKO-CTPYK-
TYPHOM IIOAXOA€, TO3BOASIOIME BBISIBUTH OCOOEHHOCTH IIPaBOBOM IIPHPOABI IAATHI 32 HETATHBHOE
BO3AEHCTBYE Ha OKPY)KAIOLIYIO CPeAy B cdepe 0OpaleHIs C TBEPABIME OBITOBBIMI OTXOAAMU, IIPOBECTH ee
COOTHOIIEHHUE C AAMUHUCTPATHBHBIMY IITPadaMi U MEPAMI IPAXKAAHCKO-TIPABOBOI OTBETCTBEHHOCTH, 2
TaKKe BbLIBUTb BHYTPEHHUE IPOTUBOPEYNSI U IPOOEABI B IIPABOBOM PEI'yAUPOBAHHIU IIPHPOAOIIOAB30Ba-
HUSI, B TOM YHCA€ U B YaCTU IIPABOBOM PETAAMEHTAIIUH HETATHBHOIO BO3AEHICTBHUSI Ha OKPYXKAIOIIYIO CPEAY
B cpepe obpamenns TBO.

Haaoroso-npaBoBasi IPHPOAA MAATHI 32 HETATHBHOE BO3AEHCTBHE Ha OKPY>KAIOIIYIO CPeAy

Ha ceroaHsImHuil AeHb IIPABOBOE PEryAHPOBAHME OXPAHBI OKPYXKAIOIIEHN CPEeABl BKAIOYAeT B cebs
He TOABKO AAMHHUCTPAaTHUBHbIE H YTOAOBHBIE METOABI BO3ACHCTBHUS Ha HApYIIHTEAeH 9KOAOTHYECKUX
TpeOOBaHHUIA, HO ¥ 9KOHOMUYECKHE MEXaHU3MbI, KOTOPbIE HEIIOCPEACTBEHHO HAIlpaBAEHbI Ha CTUMYAUPO-
BaHHe IIPHPOAOIIOAb30BATEALH K OTBETCTBEHHOMY MOBepAeHHI0. OAHUM M3 TAaKHX KAIOUEBBIX MEXaHH3MOB
BBICTYTIAeT IIAATA 33 HEraTHBHOE BO3AEHCTBHE Ha OKPY>KAIOIIYIO CPeAy, 3aKpelAeHHas B 9KOAOTUYECKOM
3akoHopareabcTBe Kazaxcrana. Ee mpaBoBast mprpoAa A0 HACTOSINErO BpeMeHH BBI3BIBACT AKTUBHBIE AVIC-
KYCCHH B FOPUAUYECKON HAYKE, YTO OOBSICHIETCS CMENIaHHBIM XapPaKTePOM COOTBETCTBYIOILIErO IAATEXKA.

CrouT OTMETHTb, YTO Ha IIEPBBIH B3IASA, IIAQTA 32 HETAaTUBHOE BO3AEHCTBHE HAa OKPY>XKAIOIIYIO
CpeAy MOXXeT BOCIIPHHHMATBCSI KaK OAMH U3 BHAOB IAATeXel HaaoroBoro xapakrepa. OaHaxo, mpu
0oAee AETAABHOM aHAAM3e CTAHOBUTCS SICHO, YTO IIAATA 3a HETaTHBHOE BO3AEHCTBHE HA OKPY)KAIOILIYI0
CpeAy He SIBASIeTCS] pa3HOBUAHOCTDBIO HAAOTA BBUAY HAAMYMA HHAMBUAYAABHBIX U CIIeITUPHIECKUX YePT, He
CBOMCTBEHHBIX [IAATeXXaM HAAOTOBO-IIPABOBOM IPHPOADbL PaccMOTpHM 0OIIivie U OTAUYUTEAbHBIE YePThI
HAAOTOB M ITAQTHI 33 HETATUBHOE BO3AEHCTBYE Ha OKPY>KAIOIFYIO CPEAY.
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O6upe 4epThI HAAOTOB H [IAATHI 32 HETATHBHOE BO3ACHCTBHE Ha OKPYXKAIOLIyIo cpeay (AaAee —maaTa):

— Haaorm u maara sIBASIOTCS YCTaHOBACHHBIMH 3aKOHOAATEABCTBOM OOSI3aTEABHBIMH ITAQTEXXAMMU
B OIOAKET, yIAara KOTOPBIX SIBASIETCS IOPUAMYECKOM OOSI3aHHOCTBIO, a He AOOPOBOABHBIM BBIGOPOM
TIAATEABIIHKA, TO eCTh HMEIOT 06s3aTeAbHbIi xapakTep. Tak, B COOTBETCTBHH C TIOAITYHKTOM SS5) 1. 1 cT.
1 Haaorosoro Koaexca Pecriybanku Kazaxcran (AaAee - HK PK), HAAOTaMH IIPH3HAIOTCS 3aKOHOAQ-
TEABHO YCTAaHOBAEHHBIE TOCYAQPCTBOM B OAHOCTOPOHHEM ITOPSIAKE O0sI3aTeAbHbIE ACHEXHbIE MAATEXH
B OIOAXKET, ..., IPOU3BOAVIMBIE B OIIPEACACHHBIX pasMepax, HocsIue 0e3BO3BPATHBIN 1 6e3BO3MeE3AHBII
xapaxtep [6]. B cBOI0 04epeAb TAATHI OTHOCSTCS K KaTETOPHH APYTUX 06513aTeAbHBIX IIAATEKEN B GI0AXKET,
Y, B COOTBETCTBUU C TOAITYHKTOM 10) m. 1. ct. 1 HK PK, BASIIOTCS 06513aTeABHBIMY OTYHCACHHUSMHE ACHET
B 6I0AKET, MPOM3BOAMMbIMHE B pa3Mepax U cay4asx, ycraHosaennbix HK PK [6].

— Haaoru u maara $opMUPYIOT FOCYAQPCTBEHHBIF OIOAXKET U HCIIOAB3YIOTCS AASL QUHAHCHPOBAHMS
FOCYAQPCTBEHHBIX pacXoA0B. TakuM 06pa3oM, 06a rmaaTexxa B 00IeM BBITOAHSIOT GHCKAABHYIO YHKIIUIO

TIOTIOAHEHHE TOCYAAPCTBEHHOTO BIOAXKETa).

— Haaoru u maara, ¢ TOUKH 3peHHs IOPUANYECKOHN TeXHUKH, CTPYKTYPHPOBAHBI IO CXOXKUM IMPHH-
LJUIIAM U BKAIOYAEeT B Ce0SI CAEAYIOIIe S9AeMEHTHI: HAAOTOIIAATEAbIIUKH/ TIAQTEABIUKH IIAATHI, OOBEKT
HAAOTO00AOKeHHs/ 00bEKT 0OAOKEHNS, CTABKH, IIOPSIAOK MCIUCAEHHSI U YIIAQTbI, HAAOTOBBII [IEPHOA U
HAAOTOBasl OTYETHOCTD [ 6].

— 3a HeHapAeXXalljee UCIIOAHEHNE HAU HEHCIIOAHeHHe OOSI3aHHOCTHU IO YIIAaTe HAAOTOB H IIAQTHI B
3aKOHOAATEABCTBE IIPEAYCMOTPEHBI COOTBETCTBYIOIIIE MepPhl TOCYAAPCTBEHHOIO IPUHY>KACHHS — HAYKC-
AeHYIe TIeHel, AAMUHUCTPATHUBHASL U/ UAU YTOAOBHASI OTBETCTBEHHOCTD U MX CAHKIJHIL

OTrAnunTeAbHbIE YePThI HAAOTOB U IIAATHI 32 HETATUBHOE BO3ACHCTBHE Ha OKPY>KAIONIYIO CPEeAY:

— OCHOBHBIM HOPMAaTHBHO-IIPaBOBBIM AaKTOM, PEI'yAHPYIOIIHM HAAOTOBbIE IIPAaBOOTHOIIEHNUS, BBICTY-
naet Haaoroserit kopekc PK, B To BpeMs Kak IaaTa 3a HeTaTUBHOE BO3ACHCTBHE Ha OKPY>KAIOIYIO CPEAY
peryaupyeTtcst dkosormieckuM kopekcoM PK, orcpiaaromum k Hopmam Haaorosoro xosexca PK.

— IlaaTa, B OTAMYME OT HAAOTA, BBHIIOAHSET HE TOABKO (PUCKAABHYIO (QYHKIUIO — IIOIIOAHEHHE
FOCYAAQPCTBEHHOTO OI0AXEeTa, HO TAaKKe KOMIIEHCATOPCKYIO (GYHKIJHIO — BRICTYIIAeT 9KOAOTO-IIPABOBBIM
MEXaHN3MOM, BOCTIOAHSIIOIIMM POAb PEryASTOPA HETaTHBHOTO BOSACHCTBHS Ha OKPY>XKAIOLIyIo cpeay [7]
U CTHEMYAUPYIONMYIO QYHKITHIO — CTUMYAHPYeT IIPEATIPUATHSI Ha BBeACHHE IePEeAOBDBIX TEXHOAOTHUH AAS
CHIDKEHHA Harpy3KH Ha OKPY>KAIOIIYIO CPeAy H, KaK CACACTBHeE, CHIDKeHHe HMAU OTMEHa YIIAAThl HaAOTa
nam c6opa [8].

— Haaoru u naara uMeroT pasAndHble OCHOBAHHUS AASL BOSHHUKHOBEHHS 00513aTeAbCTBA II0 UX YIIAATE.
Tak, 06AOKEHUIO HAAOTAMH IIOAAEXKAT AEHCTBHUSI HAAOTOIIAAQTEABIVKA C IPHHAAAEKAIIUM eMy Ha IpaBe
COOCTBEHHOCTH MMYIIECTBOM, OCYIIeCTBASEMbIe B PAMKaX ero $UHAHCOBO-XO3siicTBeHHOM (MpeAnpu-
HIMATEAbCKOH, TIPOM3BOACTBEHHOMN, KOMMEPYecKOi, TOTPeGUTEeAbCKOH U MpOoueil) AeATEABHOCTH
[9]. B cBoto Ouepeab, 06beKTOM 06A0KeHHS TAATHI, B cooTBeTcTBHH C 11 1 cT. 575 HK PK, BRicTymaer
daxTudeckuit 06beM HETATUBHOTO BO3AEHCTBHS HA OKPYXAIOIIYIO0 CpeAy (Macca, eAMHHIIA M3MepeHHs
AKTUBHOCTH - AASL PAAMOAKTUBHBIX OTXOAOB). TakuM 06pa3oM, OCHOBaHHE AAS YIIAQTBI IIAQTBI CBA3AHO
C 9KOAOTHYECKHM, 2 He C 9KOHOMHYECKUM MOBeACHVEM IAATEADbINNKA, U He XapaKTepU3yeT ero UMylle-
CTBEHHYIO COCTOSITEABHOCTb HAU IIAQTEXXECIIOCOOHOCTD KaK B CAyYae ¢ 0ObeKTaMI HaAOTOOOAOXKEHHS ¥
HAaAOTOIIAATEABIITHKOB.

— Haaoru no cBoefi mpaBoBOi IPUPOAE XapaKTEPUIYIOTCA PEIYASPHOCTDIO M CHCTEMHOCTBIO YIIAQTBL.
Tak, Hanpumep, B cooTBercTBUM CO CT.CT. 351-352 HK PK, paboTosaresb exxeMecsdHO yAepXKUBAeT U
HepedYnCAsIeT B GI0AKET HHAMBHAYAABHBII IIOAOXOAHBII HAAOT C 3apabOTHO MAATH paboTHuKa. B 1o Bpe-
M KaK YIIAQTa IIAQTHI 33 HETATUBHOE BO3AEHCTBHE Ha OKPYXKAIONIYI0 CPEAY HAIPSIMYIO 3aBHCHT OT $paKTa
HETaTHBHOTO BO3AEHCTBIS HA OKPYIXKAIOLIYIO CpPeAy U ero obbeMa. Takum o6pasoM, Imaara MOXKeT GbITh
HeperyAsSpHOH U HECUCTEMHOM, €CAY OTCYTCTBYeT HeTaTHUBHOE BO3AEHCTBYE Ha OKPY>KAIOLIYIO CPEAY.

— MoXHO TakKe BBIACAUTb HAaAMYHE Y IIAQTHI SA€MEHTa BO3ME3AHOCTH, «YCAOBHOH BCTPEUHOM>,
«IIPeAOCTABAECHHSI BCTPEYHOTO YAOBAETBOPEHUS» TO €CTb YIIAATA IIAATHI 32 HETAaTHBHOE BO3AEHCTBUE Ha
OKPYKAIOIIYIO CPeAY CO3AAET Y IMAATEABIIUKA ITPABO Ha AOITyCTUMOE BO3AEHCTBHE Ha OKPYIKAIOLTYIO CPeAy
B YCTaHOBAEHHBIX 3aKOHOAAQTEABCTBOM IIPEAEAaX. B TO BpeMst Kak HAAOTH He IIPEAIOAAralOT KaKHX-AU60
BCTPEYHBIX YCAYT MAM ITPAB B3aMeH HX YIIAAThL
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— Crour Takke pacCMOTpPeTh TAKYI0 YePTy IIAAT, KaK HMX IjeAeBOe HCIOAb3oBaHMe. Ecam Hasorm
HOCTYTIAIOT B 00U GIOAXKET FOCYAAPCTBA, TO [IAATa MOXKET OBITH MCIIOAB30BAHA TOCYAAPCTBOM LiEAEBBIM
006pa3oM, HarIpUMep, AAS IPOBEAEHIIS Pa3AMYHBIX 9KOAOTHYIECKHX MePOIIPUSITHIL HAHU KLU, BO3MEIIEHHIO
yiep6a, IPUIUHEHHOTO OKPYXKAIOIel cpeAe, PUHAHCHPOBAHIS PA3BUTHS «3€ACHBIX TEXHOAOTHII>» U T.A.

B pesyabrare ImpoBeAGHHOTO aHAAM3a MOXHO CAEAATbh BBIBOA, YTO IIAATA 33 HEraTHBHOE BO3AeH-
CTBHE Ha OKPYXKAIOIIYIO CpeAy AeHCTBUTEABHO MMeeT YepThl HAaAOTOBO-TIPAaBOBOTO XapaKTepa, 4To
II03BOASIET OTHECTH €€ K O0S3aTeAbHBIM ITyOANYHBIM IAATEXAM, TTOAYUHSIOMUMCS (pYHAAMEHTAABHBIM
IPUHIUIIAM HaAOTOBOTO IpaBa. OAHAKO IAATa He COOTBETCTBYET BCeM IPH3HAKaM KAACCHUECKOTO HaAOTa
1 00AaA2€T HHAVBHAYAABHBIMU CIIELHPUIeCKUMY 0COOEHHOCTSIMH, IIO3BOASIIOLIMMY OIIPEACAUTD ee KaK
KOMIIAEKCHBII [IPaBOBO HHCTPYMEHT, COYETAIOMINI B ceOe 4epThI 00513aTEABHOTO I[yOANIHOTO IIAATEXA 1
9KOAOTO-TIPaBOBOTO MEXaHH3Ma, BOCIIOAHSIOIETO HeraTUBHOE BO3AEHCTBLEe IIPUPOAOIIOAb3OBaTeAeH Ha
OKPY>KaIOIIYIO CPEAY M CTUMYAUPYIOINIETo MX Ha CHIDKEHHUe YPOBHS 3aTrpsA3HeHUS OKPY>KaloIei CpeAbL.

ITaara 3a HeraTHBHOE BO3AEHCTBHE HAa OKPY’KAIOIIYIO CpeAy B chepe obpamennst TBO

Kak 6p140 0TMedeHO paHee, [IAATe 32 HETATHBHOE BO3ACHCTBHE HA OKPYXKAOIIYIO CPEeAY; KaK M HAAO-
raM, B Ka4ecTBe OOLIUX YePT XapaKTEPHBI ONIPEACACHHBIE IOPUAMYECKIE SIAEMEHTDI, IOHUMAHKE KOTOPBIX
HEOOXOAUMO AASL KOPPEKTHOTO NPUMEHEHHS 3aKOHOAATEAbCTBA. PAacCMOTPHUM AETAABHO KaKABIA M3
9AEMEHTOB, COCTABASIIOLINX COAEPIKAHMe IIAAThI 32 HETaTHBHOE BO3AEHCTBUE HA OKPYXKAIOIIYI0 CPeAy B
cepe obpamenus TEO.

B m. 1. c1. 573 HK PK npeaycMoTpeHBI caeayromiye BHABI HETATHBHOTO BO3ACHCTBUS Ha OKPY’Ka-
IOL[YI0 CpeAy, 32 KOTOpble B3MMAeTCs COOTBETCTBYIOIIAs MAaTa: BBIOPOCHL U COPOCHI 3arpsi3HSIOLIUX
BelecTs (IMHCCHHU B OKPYXAION[YIO CPeAy), Pa3MellieHre Cephl B OTKPHITOM BHAE HA CEpPHBIX KapTaxX U
3aXOpPOHEHHe OTXOAOB.

Taxkum 00pasoM, IAaTa 3a HeraTHBHOE BO3AEHCTBHE Ha OKPYKAIOLIYIO CpeAy B cdepe obpaimeHus
TBO B3umaeTcs 3a NX 3aXOpOHEHHUe, KOTOPOe Ha CETOAHSIIHUI AeHD SBASIETCS OAHUM U3 TAQBHBIX HCTOY-
HUKOB 9KOAOTHYecKoil Harpysku. Tak, B KazaxcraHe exxeropHo 06pasyeTcst OKOAO 4,5 MUAAMOHOB TOHH
KOMMYHAABHBIX OTXOAOB, 3HAYMTEABHYIO YaCTh KOTOPHIX 3axopanusaoT [ 10].

3axopoHeHHe 0TX0AOB, coraacHo I 2 c1. 325 K PK, mpeacTaBasier co00it CKAAAMPOBaHUE OTXOAOB
B MECTaX, CIIEIIHaABHO YCTAHOBAEHHBIX AAS UX 0e30IIaCHOrO XpaHEHHs B TedeHHe HeOIPaHMYEeHHOIO
CpoKa, 6e3 HaMepeHUsI X U3BSITHSL

3axopoHeHHe 0TXOAOB B cooTBeTCcTBHH O CT. 348 DK PK ocymecTBAseTCsl Ha TOAUTOHAX, KOTOPHIE
IPEACTABASIIOT COOOM CIIELIMAABHO OOOPYAOBAaHHbIE MeCTa IIOCTOSHHOIO Pa3MeILIeHHs OTXOAOB, COOT-
BETCTBYIOIIUE 3KOAOTMYECKUM, CTPOUTEABHBIM M CAaHHTAPHO-IIHAEMHOAOTHIECKMM TpeOoBaHMsIM. B
2023 r. B Kasaxcrane HacunrsiBaaoch 3016 HOAUTOHOB TBEPAO-OBITOBBIX OTXOAOB, U TOABKO 20% U3 HUX
COOTBETCTBOBAAO 9KOAOTUYECKUM U CAaHMTApHbIM HOpMam [ 10].

ITaaTeAbmKaMu maaThl, B cooTBeTcTBUM CIL. 2 cT. 127 9K PKu . 1 1. $574 HK PK, siBAstioTCs1 OMIEepa-
topst 06bexToB I, IT u I1] xaTeropuii, onpeaesenssie B coorBercTun C I. 1 ct. 12 DK PK 1 oxasbiBaromue
HEraTHBHOE BO3ACHCTBHE Ha OKPYIXKAIOUIYIO CPEAY.

Coraacuo 1. 6 ct. 12 9K PK, oneparopom 06peKTa MOKET OBITH GU3HIECKOE HAHM FOPUAMIECKOE AUIIO,
KOTOpOe HMeeT Ha IIpaBe COOCTBEHHOCTH MAM MHOM 3aKOHHOM IIOAB30BAaHMH OOBEKT, OKa3bIBAIOIINM
HeraTUBHOe BO3AENCTBHE Ha OKPYIXKAIOILIYIO CPEAY.

Taxum 06pasom, orepaTopoM 0OBEKTa MOXKET OBITh He TOABKO COOCTBEHHIK, HO U, HAIIPUMED, apeH-
Aarop. CTOHT Taioke OTMETHUTD, YTO OIIEPATOPOM OOBEKTa He MOTYT ObITh GH3UUECKHe U IOPHAUIECKUE
AWML, KOTOpbIe OBIAU IIPUBAEUEHBI ONIEPATOPOM OOBEKTA AASI BBIIIOAHEHUSI OTAEABHBIX PabOT MAM OKa3a-
HUS OTACABHBIX YCAYT.

Hcxoast 13 BbIIIeCKa3aHHOT'O, MOXKHO CAEAATh BHIBOA, YTO IIAQTEABIINKOM IIAQTHI 32 3AXOPOHEHHUE OTXO-
AOB MOXeT ObITh QU3NIECKOE HAH IOPHANIECKOE AUI0, KOTOPOE UMeeT Ha IIpaBe COOCTBEHHOCTH HAHM HHOM
3aKOHHOM OCHOBaHHHM AaHHbIe 0TX0ABL B coorBercrBuu c . 1 cr. 318 DK PK, ux Ha3bIBatoT BAaAeAbIIaMU
OTXOAOB. DKOAOTUYECKHI KOAEKC OIIPeAEAsET ABA BUAA BAAAEADBIIEB OTXOAOB: IIEPBUYHbIN 0OPA30BATEAD
OTXOAOB - AI06O€ AWIIO, B IIPOLIECCe OCYIECTBACHUS AESITEABHOCTH KOTOPOIO OOPAa3yIOTCSI OTXOABL; U
BTOPHUYHBIA 06Pa30BaTEAb OTXOAOB - AI0OO€E AUIIO, OCYILIECTBASIIOIEe 0OPAOOTKY, CMELINBAHNE HAY HHBIE
oIlepaluy, IPUBOASIIYE K U3BMEHEHHIO CBOMCTB TAKHX OTXOAOB HAH HX COCTaBa 81'71 2cr. 318 DK PK).
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BAapeABIbI OTXOAOB HECYT OTBETCTBEHHOCTb 33 COOAIOAGHHE IKOAOTHYECKHMX TPEOOBAHHM IO
YIIPaBACHHIO OTXOAAMU C MOMEHTA UX 06Pa30BAHMA AO MOMEHTA HX IIePeAAIH AUIIAM, OCYILIeCTBASIOIINM
OIepaLiH 110 COOPY, BOCCTAHOBACHHIO HAH YAAACHHIO OTXOAOB.

3akonopareas B 1. 1 c1. 339 DK PK ompepeasier 0TXOABI KaK OOBEKT BEINHBIX IIPaB, a TAKXKe YKa-
3BIBA€T, YTO OOIjeCTBEHHbIE OTHOIIEHUS IO IIOBOAY MX BOSHMKHOBEHIS, H3MEHEHHUs U IIpeKpaljeHHs
PeryAHpYIOTCS IPAKAAHCKUM 3aKOHOAATEABCTBOM.

TakuM 06pa3oM, eCAU BAAAEALL] OTXOAOB IIPHMET PelleHHe IEPEAATh OTXOABI ADYTOMY AHITY, AAHHAsI
Hepeaada AOAXHA OBITb OPOPMAEHA B COOTBETCTBHHU C IPAKAAHCKUM 3aKOHOAATEABCTBOM, HAIIPHIMED,
ITyTeM 3aKAlOueHHUs AooroBopa. [Ipu aTom cTouT or™MeTHTD, uTO coraacHo 11. 7 cT. 339 9K PK, npunepepaue
OTXOAOB CyO'BEKTaM IIPeAPHHUMATEABCTBA, OCYIIECTBASIONIUM OIEPALMH [0 COOPY, BOCCTAHOBAEHHIO
HAH YAQACHUIO OTXOAOB, OAHOBPEMEHHO IIPOMCXOAUT IIePEXOA IIPABA COOCTBEHHOCTH HA OTXOABI, €CAM
CTOPOHAMH He 3aKAIOYEHO COTAAIleHHe Ha MHBIX YCAOBHAX. I3 3TOTO caeayeT, 4TO ecAM B AOTOBOpE He
YCTaHOBAEHBI HHBIE YCAOBHSA, TO AMIIO, KOTOPOE IIPUHIAO OTXOADBI, C MOMEHTA MX IIePEeAAYr CTAHOBUTC
UX COOCTBEHHHUKOM U B COOTBETCTBHE C 9KOAOTHIECKHIM 3aKOHOAATEABCTBOM HECET IIOAHYIO OTBETCTBEH-
HOCTb 32 COOAIOAEHUE BCeX TPeOOBaHHI 3aKOHOAATEABCTBA, IIPEABSIBASIEMbIX K OOpAIeHHIO C HUMH.

AAs ocyIecTBACHHS 3aXOPOHEHHS OTXOAOB Ha IIOAUTOHE BAAAEAEL] OTXOAOB AOAKEH HMeTb IIPaBO Ha
UX 3aXOpOHEHHe, KOTOPOe IIOATBEPXKAAETCSI COOTBETCTBYIOIMM 9KOAOTHYECKUM paspenreHueM (I 2 cT.
354 9K PK).

Coraacao 1. 1 c1. 106 9K PK, axoaornueckoe pa3pelieHue MpeACTaBASIET COO0i AOKYMEHT, KOTOPBII
YAOCTOBEpSIeT IMPaBO MHAMBHAYAABHBIX ITPEATIPUHUMATeAeH U IOPUAMYECKHX AWI] Ha OCYUIeCTBACHHE
HEraTHBHOTO BO3ACHCTBHSA Ha OKPY>KAIOIIYIO CPEAY U OTIPEAEASTIONTHI 9KOAOTHIECKHE YCAOBHUS OCYIIeCT-
BAEHUS AeTEABHOCTH Ha 06bekTax I u II xareropuit.

Aunam, oCyIecTBASIOIM AesSITeABHOCTb Ha o0bekTax III Kareropuu, skosorudeckoe paspelreHie
He tpebyetcs (. 7 cr. 106 9K PK). AoKyMeHTOM, OATBEpPXAIOLIMM HX IIPABO HA 3aXOPOHEHHE OTXO-
AOB, SIBASIETCSI AGKAQPAIIUS O BO3ACHCTBHU HA OKPYIKAIOLIYIO CPeAy, KOTOpYIo omeparopsl o6bexros 111
KaTeTOPHH IPEACTABASIIOT B MECTHBIN HCIIOAHUTEABHbIN OpTaH.

B coorBercruu co cr. 575 HK PK 06bexToM 06A0KEHIS IIAATHI 32 3aXOPOHEHNE OTXOAOB SIBASIETCSI
axTrdeckuit 00beM 3aXOPOHEHHbBIX OTXOAOB B OTYETHOM IIEPHOAE, B TOM UHCAE, YCTAHOBAEHHBII IIO
Ppe3yAbTaTaM rOCYAQpCTBEHHOTO 9KOAOTHYECKOTO KOHTPOASL.

Crour ormeTnTh, 9To A0 2021 1. HK PK coaepsxas vHbIe IOpHANYECKYe IIOHATHSA: B COOTBETCTBUH C
. 1 c1. 573 HK PK 6b1Aa IpeAycMOTpeHa <nAama 3a IMUCCUI0 8 OKpYHaouyio cpedy>, B COOTBETCTBUN
co ct. 575 HK PK 06beKTOM 06A0XKEHHS 9TOM IAATOM OBIA PAKTHIECKUI 00BEM « PA3MELYEHHBIX 01MX0008
npoussodcmea u nompebaerus> [11].

IToa noHsATHEM <pasMellleHHe OTXOAOB>, B COOTBETCTBUY ¢ Il 25, 27,29 1. 1 cT. 1 cTaporo Jxoao-
rudeckoro kopekca PK ot 9 suBaps 2007 1., TOHUMAAOCh XpaHEHHe OTXOAOB C LIEABIO UX IIOCAEAYIOIIETO
3aXOPOHEHNUs], yHUYTOXEHHS, a TAKKe yTHAN3anuu [12].

TaxuM 006pa3oM, IIAATON 32 IMHCCHIO 00AATAAKMCH OAMHAKOBO KK XpaHEHHE OTXOAOB, IPEAHA3HAYEH-
HBIX AASL YTHAU3AIHIH, TaK ¥ XpaHEHHE OTXOAOB, TPEAHA3HAYEHHBIX AASI HX ITOCACAYIOIIETO 3aXOPOHEHHS.
AQHHBIN TTOAXOA 3aKOHOAATEAs], YPAaBHUBAIOIUH YTHUAM3AIMIO M 3aXOpOHEHHMe, CYIIeCTBEHHO CHIDKAA
3aHHTEPECOBAHHOCTD IIPHPOAOIIOAB3OBATEACH B BbIOOpE YTHAM3AIIMI U BAOXKEHHS HHBECTHIINI B IIepe-
pabaTbIBAIOIIKIl CEKTOP MPOU3BOACTBA, YTO HETATHBHO CKA3bIBAAOCH Ha 9 PeKTHBHOCTH SKOAOTHIECKOM
MIOAUTHKH CTPaHbI B chepe obpaimeHns ¢ oTXxoAaMHL. IIprpoAOIIOAB30BATEAN TPEAIIOYUTAAU 3aXOPOHSTh
OTXOABIL, HEXEAH OCYLIeCTBASTb MX YTHAM3AI[MIO, KOTOpas TPeOOBAaAd 3HAYMUTEABHBIX MATEPUAABHBIX
BAOYXEHHI1 IIPH OTCYTCTBHH OLJyTHMbIX 9KOHOMUYECKHX BbIro, [ 13].

IMocae mpursrus 2 sirBapst 2021 1. 3akona Pecrry6anku Kasaxcran Ne 402-VI «O BHeceHuu nsMe-
HeHui U poroaHenuit B Kopexe Pecniy6anku Kazaxcran «O Hasorax u Apyrux 06s3aTeAbHBIX IIAATEXXAX
B OIOAXKET> (HaAomeIﬁ KOAeKC) u 3axoH Pecrrybavku Kazaxcran «O BBepeHuu B aeticrBre Kopexca
Pecrry6anku Kasaxcran «O Haaorax M APyrHX 0O0s3aTeAbHBIX maaTexkax B Oiopxer» (Haaorossui
KOAEKC)>» I10 BOIPOCAM 9KOAOTUH>, CAOBO «pa3MellleHue>» ObIAO 3aMEHEHO Ha «3aXOpOHeHHe» [14].
YkazaHHasI 3aKOHOAATEAbHASI HOBEAAQ ITPUBEAA K KOPPEKTHPOBKE IIOAXOAQ 3aKOHOAATEAS K OIPEACACHHUIO
00BeKTa 0OAOXKEHNUSI B YACTH HCUMCAEHIS [TAQTHI 32 HETATHBHOE BO3AEHCTBIE Ha OKPYXKAIOIIYIO CPeAy B
cepe obpamenns ¢ TBO. Ha ceropHsmHui A6Hb [1AATa B3UMAETCSI HCKAIOYUTEABHO B OTHOLIEHUH OTXO-
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AOB, KOTOpbIe OBIAU IOABEPIHYTHI GaKTHIECKOMY 3aXOPOHEHHIO, TO €CTh PAa3MeIeHbl Ha TOAUTOHAX AAS
HX XPaHEHHUsI 6€3 ITOCACAYIONIETO U3 bSITHS.

TaxuM 06pa3oM, HOBBIH MTOAXOA 3aKOHOAATEAS] CO3AAA OIPEACACHHBIN IKOHOMHUECKUM CTUMYA AAS
YTHAHM3AL[HU OTXOAOB U AASI COBAQHISE IPOUSBOACTB I10 MX YTHAUSALIUY U ITepepaboTKe.

CyMMa 1AaThl 3a HeraTHBHOE BO3AEHCTBHE HA OKPYXKAIOIIYIO CPeAy MCUMCASETCS MAATEAbIIMKOM
HCXOAS U3 (PAKTHIECKHX 00BEMOB 3aXOPOHEHHBIX OTXOAOB B OKPYXKAIOLIYIO CPEAy M YCTAHOBACHHBIX
CTaBOK IIAQTBL

B m. 6 cr. 576 HK PK mpeAycMOTpeHBI CTaBKH IIAQTHI 33 3aXOPOHEHHE OTXOAOB IPOU3BOACTBA H
noTpe6AeHNs, pa3Mep KOTOPBIX 3aBUCHT OT Kaacca ormacHocTH (¢ [ o V) 0TXOAOB M KOTOpbIE PacCIUTEL-
BaIOTCS B KPATHOM pasMepe K MUHMMAABHOMY pacdeTHoMy mokasareato (MPIT).

Coraacuo m. 4 n 1. 5 cr. 577 HK PK, cymma maats! yraauuBaeTcsi B OI0AKET IO MECTY HAXOXKAEHHS
MCTOYHHMKA (0ObEKTa) HETATHBHOTO BO3AEHCTBHSA Ha OKPY)KAIONIYIO CPEAY, YKA3aHHOMY B Pa3pellnTeAb-
HOM AOKYMEHTe, 32 HCKAIOYEHHEM IePEABIDKHBIX MCTOYHUKOB 3arpsi3HEHHs, 1 AOAKHA ObITh BHeCeHa
IAQTeABIIUKOM He IO3AHee 25 4McAa BTOPOTO MeCSId, CAGAYIONIETO 32 OTYETHBIM KBapTaAoM. Tawke
CTOHT OTMETHUTD, YTO IAATEABIIUKH IIAAThI AOASKHBI IIPEACTABAATD B HAAOTOBBIE OPTaHBI AGKAAPAITHIO TI0
MeCTY HAXOXXAEHIS 00'beKTa 3arpsIHe M.

TakuMm 00pasoM, COrAACHO 3KOAOTHYECKOMY U HAAOTOBOMY 3aKOHOAATeAbCTBY Pecrrybanku Kasax-
CTaH, [1AATa 32 HETaTHBHOE BO3AEHCTBHE Ha OKPYIXKAIOLIyIo cpeay B cdepe obpamenus THO Baumaercs
3a MX 3aXOpOHEHHe Ha IIOAMIOHAX. 3aXOPOHEHHe OTXOAOB SBASETCS HauMeHee IPEAOYTUTEABHBIM H
CaMBIM BpeAHBIM MeToAOM obpamenns ¢ TBO, Tak KaK CONMpsDKEHO C AOATOCPOYHBIMH HeTaTHBHBIMU
IIOCA@ACTBHSAMU AAS BCEl SKOCHCTeMbI IIAAHETHL B AQHHOM cAy4ae ITAaTa 32 3aXOpOHEHHE OTXOAOB CAYIKUT
BaXKHBIM 9KOHOMHUKO-IIPABOBBIM MEXaHH3MOM, HAIIPABACHHBIM Ha CTUMYAUPOBaHHUE IPHPOAOIIOAB30BATE-
Aeil K CHIDKEHHIO 00eMOB OTXOAOB, a TAKKe K BHEAPEHHIO 9KOAOTHYHbIX IOAXOAOB, 00eCIIeYBaOIINX
HOBTOPHOE HCIIOAb30BAaHHE OTXOAOB B IIPOU3BOACTBe. KpoMe TOro, ycTaHOBAGHHAS IIAATa 33 3aXOpOHe-
HHe OTXOAOB IIO3BOASIET FOCYAAPCTBY KOHTPOAMPOBATh 00BEMbl OTXOAOB, MTOAAEKAIIUX 3aXOPOHEHHUIO,
obecreurnBaTh MPO3PAYHOCTD U yUeT B chepe obpamenus ¢ TBO, a Taioke mprHUMATh 060CHOBAHHbBIE
penreHys B cpepe peryAMpOBaHII OTXOAOB Ha HAIIMOHAABHOM U PeTHOHAABHOM YPOBHSX U CTPEMHTBCS K
Pa3BHUTHIO «3€ACHOH> 9KOHOMHUKHU B TOCYAAPCTBE.

Coommouuenue naamot 3a HezamusHoe 8o30eiicmaue HA OKPYIAOUYIO cpedy ¢ AOMUHUCPATNUBHBIMU
wmpadamu u so3metyeruem yuepoa é cpepe oopaujenus ¢ THO.

OaHOI1 U3 KAIOUEBBIX 33Aa9 B PaMKaX GOPMHPOBAHMS KOMIIACKCHOH CHCTEMbI SKOAOTHIECKOTO Pery-
AMPOBAHUS HETATHBHOTO BO3AEGHCTBUSA Ha OKPYKAIONIYIO CPEAY SABASIeTCS aHAAM3 COOTHONIEHMS IIAATHI
3a HEraTUBHOE BO3AEHCTBHE Ha OKPYKAIONIYIO CPeAy C MHBIMU MePaMH IOPHAUIECKOM OTBETCTBEHHOCTH
B cpepe obpamennst TBO, u, B 9aCTHOCTH, C TAKMMH, KAK AAMUHUCTPATUBHBIN MTpad U BO3MeILleHHe
9KOAOTHYECKOTO yiepoa.

ITaaTa 3a HeraTMBHOe BO3ACHICTBHE Ha OKpyxaiomiyio cpeay B cpepe TBO mpepcraBasier coboit
YCTaHOBACHHBIH 3aKOHOM IIAATeX, KOTOPHIH YIIAQUMBAIOT IIPHPOAOIIOAB30BATEAU 33 3aXOPOHEHHe OTXO-
AoB Ha moanroHax. Ilo cBoeil mpaBoBO#l MPUPOAE, ITAATA 33 HETATHBHOE BO3ACHCTBHE HAa OKPYXKAIOIIYIO
CpeAy He SBASeTCS MepOii OTBETCTBEHHOCTH B KAACCHYECKOM IOPHAMYECKOM CMBICAE, TaK KaK He CBS3aHa
C IpaBOHApPYIIEHEeM KaK TaKOBBIM, a IIPEACTABASIET COOOIT IAATY 3a IPAaBOMEPHOE AEHCTBHE, 3aKOHHOE
BO3AEHCTBHE Ha OKPY)KAIOLIYIO CPEAY B IIPEACAAX YCTaHOBACHHBIX HOPMATHUBOB, CTUMYAUPYIOIYIO IIPHPO-
AOITIOAB30BaTeAeH K CHIDKEHHIO 00’beMOB OTXOAOB, BHEAPEHHIO TeXHOAOTHIT [IEPePabOTKH U PA3AEABHOTO
cbopa. PacueT IAQTBI OCYIIIECTBASIETCS IO YTBePXKAeHHBIM B HaAOroBoM KopeKce cTaBKaM, IIPUMeHsIeMbIM
K paKTHIeCKOMY 00'eMy OTXOAOB, TOAAEKAIINX 3aXOPOHEHHIO Ha IIOAMTOHE.

B oTAmume OT maarhl 3a 3aXOpOHEHHE OTXOAOB, AAMHHHCTPATHBHBbIE IITPAQbl IPUMEHSIOTCS IIPH
HApYIIEHNU IIPUPOAOIIOAB30BATEASIMU TPEOOBAHHI, YCTAHOBACHHBIX B 9KOAOTHYECKOM 3aKOHOAATEAD-
crBe. B Koaekce 06 aAMUHHCTpaTHBHBIX paBoHapyinenus Pecrry6anku Kasaxcran (pasee — KOAIT PK)
IPEAYCMOTPEHBI CAEAYIOIIHe BUABI AAMHHHCTPATHBHBIX IIpaBOHApyIlIeHuit B cpepe obpamenns THO:
cr. 327-1 «HapymeHune Tpe6OBaHMIT O IPEACTABACHHIO OOSI3aTEABHBIX CBEACHHI, IPEAYCMOTPEHHbIX
9KOAOTMYECKHMM 3aKOHOAATeAbCTBOM Pecrybanku Kasaxcran>, ct. 328 «HapymerHne HOpMaTHBOB AOITy-
CTHMOTO aHTPOIIOT€HHOTO BO3AEHCTBIS Ha OKPYIKAIOIIYIO CpeAy>, CT. 344 «Hapymenue sxoaorndeckux
Tpe6OBAHUIA II0 YIIPABACHUIO OTXOAAMU .
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JKO0JIOFMYECKOE IMPABO

TakuM 00pasoM, aAMMHHCTPATHBHBIA MITpad HAAaraeTcs Ha IPUPOAOIIOAB3OBATEAEH 32 CACAYIO-
IFe BUABI AAMHUHHCTPATHBHBIX IPAaBOHAPYIIEHHI: HENPEACTABACHUE, IIPEACTABACHHE HEIIOAHBIX HAU
HECBOEBPEMEHHOE IIPEACTaBAEHHE 00sI3aTEABHBIX CBEACHHI, [IPEAYCMOTPEHHBIX 9KOAOTHIECKHM 3aKO-
HOAAQTEABCTBOM; IIPEACTABAECHIE HEAOCTOBEPHON AEKAAPAI[HK O BOBAEHCTBHM Ha OKPYXKAIOLIYIO CPEAY,
HEeAOCTOBEPHOCTb KOTOPOH BBIPaykeHa IIpeBbIIIeHeM aHTPOIIOTeHHOTO BO3AEHCTBHUS Ha OKPYIXKAIOLIYIO
CpeAy B CpPaBHEHHH C KOAMYECTBOM HAKATIAUBAEMBIX H IIOAAEKAIINX 3aXOPOHEHHIO OTXOAOB; HapyIleHUe
AVMUTOB 3aXOPOHEHHS OTXOAOB; HapyIlIeHHe 3allpeTa Ha 3aXOPOHEeHUe OTAEABHBIX BUAOB OTXOAOB; CKAQ-
AVPOBaHHe OTXOAOB B MeCTaX, He IIPeAHA3HAYeHHBIX AAS MX HAKOIIACHIS AU 3aXOpOHEHHST; 3aXOpOHEHHe
OTXOAOB 6€3 9KOAOTHIECKOTO pa3pelleH s HAM OTXOAOB, He 3asIBACHHBIX B AGKAAPALIIHU O BO3AEHCTBUM Ha
oKpyxatonyto cpeay [15].

AAMUHUCTpaTHBHAS OTBETCTBEHHOCTD B cpepe obpamenns TBO Hacrymaer B cAydae ycTaHOBAEHHUS
¢$akTa AaAMHHHCTPATUBHOTO IpaBoHapymeHuUs. IIpu aToM pasMep mrpada BapbUpPyeTCs B 3aBUCUMOCTH
OT CTelleHH O0IeCTBEHHOM OIIACHOCTH M HACTYIIMBIINX HETATUBHBIX [IOCAEACTBHIL.

CaepyeT 0c060 TOAYEPKHY TS, YTO [IAATA 32 HETATUBHOE BO3ACHCTBUE Ha OKPYIKAIOLIYIO CPeAY M AAMU-
HUCTPAaTHBHBIH ITPad He HCKAIOYAIOT APYT Apyra. Tak, ANIl0, HApyIIKBIIee S9KOAOTHIECKHE TPeOOBaHIs
B cdepe obpamenns THO, 06513aHO Kak YIAATHTh AAMUHUCTPATUBHBIN IITPad, TaK ¥ OMAATUTD [IAATY 3a
3aXOpPOHEHHe OTXOAOB, ECAH pa3MellleHIe OTXOAOB UMEAO MeCTO.

OTaeABHOE MECTO B CHCTEME IIPABOBOTO peryAnpoBaus B cdpepe obpamenus THO saHumaer mexa-
HU3M BO3MeINeHUs] 9KOAOTMYECKUX YOBITKOB, KOTOPBIA HAIlpaBA€H HA BOCCTAaHOBAEHHE OKpPY KaloIiei
CpeAbl ¥ KOMITEHCAMIO yiep6a, IPUIMHEHHOTO 9KOAOTUH U (uam) TOCYAAPCTBY 9KOAOTHYECKHM ITpa-
BoHapymeHueM. IIpaBoBoe peryanmpoBaHHe AQHHOTO MeXaHHM3Ma OCYIECTBASIETCS B COOTBETCTBHHU C
IPaXXAAHCKHUM 3aKOHOAQTEABCTBOM.

B coorBercrBuu c 1. 1 ct. 136 OK PK, Au1jo0, A€FICTBHS HAU AESITEABHOCTD KOTOPOTO IIPHMYMHUAH 9KO-
AOTHYECKHI yIep6, 0653aHO B IOAHOM OO'beMe U 3a CBOM CYET OCYLIECTBUTD PEMEAUALINIO KOMIIOHEHTOB
IIPUPOAHOM CPeAbl, KOTOPHIM IIPUINHEH 9KOAOTHYeCKHil yiep6. Takke 3aKOHOAATEAD 0COO0 ITOAIEPKHU-
BAeT, YTO NpHBAeYEHHE K AAMUHHCTPATUBHON MAM YTOAOBHOH OTBETCTBEHHOCTH AMIIA, IPUIMHHBIIETO
9KOAOTHYECKHI yiep6, He 0CBOO0XKAAET TAKOE AHIIO OT IPAXKAAHCKO-IIPABOBO OTBETCTBEHHOCTH.

TakuMm 06pasoM, MeXaHH3M BO3MELJEHHS MATE€PUAABHOIO ymjep6a SIBASETCS OOS3aTeAbHBIM U
HaIlpaBA€H Ha BOCCTAHOBAEHHE 9KOAOTMYECKOTO HAAAHCa, IIOCTPAAABIIETO B Pe3yAbTaTe XO3SACTBEHHOM
AESITeABHOCTH.

B cpepe TEO ato MoxeT ObITH CBS32HO, HALIPHMeP, C HE3aKOHHBIM pa3MellleHHeM OTXOAOB 32 IIpeAe-
AaMU IIOAMTOHA, HapyIIIeHHe YCAOBUI aKCTAyaTanuu moaurona THO.

B oTAMYme OT mAaTHI 32 3aXOpOHEHHE OTXOAOB U AAMHHHICTPATUBHOTO ITPada, KOTOPbIe SBASIOTCS
MepaMH IyOANYHO-TIPAaBOBOTO XapakTepa, BO3MELleHHEe BPeAd HOCUT IPAKAAHCKO-IIPAaBOBOM (wacrHO-
npaBOBoﬁ) XapaxTep U B3BICKUBAETCS B IIOAB3Y TOCYAAPCTBA HAU OCTPAAABIINX AHIL.

Taxum 00pa3oM, [IPOBeAS] aHAAU3 COOTHOIIEHMS YKA3aHHBIX MeP, MOKHO BBIAGAUTb MX OCHOBHBIE
PA3AMYIS ITO IIeASIM, OCHOBAHISIM U TOCACACTBHSAM NpuMeHeHus. [1aaTa 3a 3aXopoHeHHe OTXOAOB — 3TO
YCTaHOBAEHHBIH 9KOAOTHYECKH M HAAOTOBBIM 3aKOHOAATEABCTBOM IAQTEX 33 AOITYCTHMOE HeTaTHBHOE
BO3ACHCTBYE Ha OKPYXAIOINYIO CpeAy, aAMHHHCTPATHBHBIA ITpad — I3TO MaTepHaAbHAs CAHKIUS,
npeaycmorpenHas B KoAIT 3a HapyIineHue 9KOAOTMYECKUX TPeOOBaHUIA, a BO3MEIeHIEe 9KOAOTHIECKOTO
yiepba — 9TO IPaKARHCKO-IIPABOBasi Mepa OTBETCTBEHHOCTH, HAllpaBA€HHAs Ha BOCCTaHOBAEHHE H
KOMITeHCAllUI0 (paKTUYeCKU IMPUYMHEHHOTO BpeAd OKpYKaiomleil cpepe. Bce BbleHasBaHHBIE IPaBO-
Bble MeXaHH3Mbl OOPA3yIOT KOMIIAEKCHYIO CHCTEMY BO3ACHCTBHS Ha IIPUPOAOIIOAB30BaTeAel B cdepe
obpamenns TBO, obecrieunBas He TOABKO HaKa3aHHUe 3a IPABOHAPYIIEHNIS, HO 1 9KOHOMUYIECKOe CTUMY-
AVPOBaHHE K SKOAOTMYECKH OTBETCTBEHHOMY IIOBEACHHIO ITPUPOAOIIOAB30BATEACH.

CTOoUT OTMETHTb, YTO KaXAAS U3 IIPUBEACHHBIX Mep He B3AUMOMCKAIOYAET APYT APYTa, 2 HaAaraercs
Ha NIPHUPOAOIIOAB30BATEAS] OAHOBPEMEHHO U HapsiAy C APYTMMH, 4TO, 6€3yCAOBHO, BAEYET OOABIIYIO
QUHAHCOBYIO HArpysKy Ha CyOBEKTOB, OCYILECTBASIOIIUX AESITEABHOCTD B cpepe obpamenns THO. A
CBOIO OYepeAb, 9TO TpebyeT B3BEIIEHHOTO IIOAXOAA 3aKOHOAATEAS K HCIIOAB30BAHHIO PA3AMYHBIX Mep
MaTepPHAAbHOTO BO3ACHCTBHS Ha IPHPOAOIIOAB3OBATEAS B CBOEM IIPAaBOTBOPYECTBE M IIPaBOIPHUMe-
HUTeAbHOM mpakruke. Cunraercss HeOOXOAUMbIM, YTOOBI IIPUMEHEHHe AAMUHHCTPATHBHBIX MTPadoB,
B3bICKAHME [IAATHI 32 HETATHBHOE BO3AEHCTBHE 1 BO3MELleHIE 9KOAOTHYECKOTO yijep6a OCYIIeCTBASIACH
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C cOOAIOAEHMEM IIPUHIIUIIA COPA3MEPHOCTH, UCKAIOUAIOIIETO HAAOXKEHHE ABOMHOTO MAM AQXKe TPOMHOTO
B3BICKAHHSI 32 OAHO U TO JKe ACFICTBHE U 00eCIeurBaloN|ero CipaBeAAUBOCTb U 3P PEKTHBHOCTD IKOAOTH-
9eCKOTO peryAupoBanus B cpepe obpamenms ¢ TBO.

AAST AOCTIDKEHHSI YCTONIUBOIO 9KOAOTHIECKOTO GaAaHCa HeOOXOAMMA He TOABKO CTPOTas IIpaBo-
IPYMeHUTEeAbHAS IIPAKTHKA, HO U Pa3BUTHE MEXaHH3MOB 9KOHOMHYECKOTO IIOOLIPEeHUs — HAIPHMED,
YCTaHOBAGHME M HCIIOAb30BAHME HAAOTOBBIX ABIOT 33 «3dKOAOTH3ALHIO>»> OHM3HeCa, paclIUpeHHe «3eAe-
HBIX> CTAaHAAPTOB M CTHMYAMPOBAHHE Pa3AEABHOTO COOpa OTXOAOB. TOABKO KOMITAEKCHBI ITOAXOA
CrIoco6eH 0becIIeunTh peaAbHOE CHIDKEHIEe HeraTHBHOTO BO3AEHCTBIS Ha OKPYSKAIOLIYIO CPEAY H TEPEXOA
K MOAEAM IIUPKYASIPHOM 9KOHOMUKH B cdepe obpamerus TBO.

3akArouenue

IToaBOASI HTOT TIPOBEAEHHOMY HUCCAEAOBAHHUIO, CACAYET OTMETHUTD, YTO TOCYAAPCTBO B CBOMX ITOXO-
A2X K IIPaBOBOMY peryauposaHuio otrHoureHuit B cpepe TBO B GoablIeil cTeleHH OTAQET IPHOPUTET
MaTepUAABHBIM CIIOCOOAM BO3AEHCTBISI Ha IIPUPOAOIIOAB30BATEAS], CO3AABASI Y HETO CTHMYABI K boAee
PAIfIOHAABHOMY HCITOAB30BAHHUIO IIPHPOAHBIX PECYPCOB M MaTepHAAbHBIE aHTUCTHMYABI K 3arps3HEHHUIO
OKpY>Kalole cpeAbL. B 0OAHHX CAyYasix FOCYAQPCTBO CTPEMUTCS PErAAMEHTHPOBATD CAyYar X OCHOBAHUS
[IPaBOMEPHOTO IPHUPOAOIIOAB30BAHHS B YaCTH IIPOU3BOACTBA, IEPEPAOOTKH, YTHAUSALIUH, 3aXOPOHEHHUSI
TBO c ycraHOBAeHHeM 3a 9TO Pa3yMHBIX IIAQT B [IOAb3Y IOCYAQPCTBA KaK COOCTBEHHHKA IIPUPOAHBIX
PecypcoB. YUuThIBas BO3ME3AHBIN XapaKTep TaKOTO POAA MIPHPOAOIIOAb30BAHMS, TIAATHI 32 HETaTHBHOE
BO3AEHCTBHE Ha OKPY>KAIOIIYIO CPeAy TPYAHO Ha3BaTb ITAATEXXaMU HAAOTOBOTO XapaKkTepaMu. B ykazannoit
CBSI3M TAaKHe [IAQTEXXU B OOABILEN CTEIleHH HOCST XapaKkTep IPaKAAHCKO-IIPABOBbIX IIAAT 32 UCIIOAB30Ba-
HYe NPUHAAAEXKAIIUX TOCYAAPCTBY Ha IpaBe COOCTBEHHOCTH IPHUPOAHBIX pecypcos. IIpaBomepHOCTH
TAKOTO HETaTUBHOTO BO3AEHCTBUS Ha OKPYXKAIOIIYIO CPEAy OIpPEeAeAseTCs] YCTAHOBAEHHBIMU TOCYAAp-
CTBOM B 3aKOHOAAQTEABCTBE YCAOBHBIMU HOPMAaTHBaMU, IIpeBBIIIeHe KOTOPBIX PACIIeHHBAETCS yXKe Kak
IPOTHUBOIIPaBHOE IIOBEACHHE — AAMHHUCTPATHBHOE HAHM YTOAOBHOE IIpaBOHapylleHUe. B cBoIo ouepeab,
3a coBeplIeHMe IIPaBOHApyIIeHuit B cdepe obpamerus TBO AAS IPUPOAOIIOAB30BATEAS] HACTYIIAET YK
ycraHoBAaeHHas B YK nau KoAIT yroaoBHast HAM aAMHHUCTPATHBHAS OTBETCTBEHHOCTD H COOTBETCTBYIO-
Ij¥ie HAKA3aHUS, B TOM YHCAE B BUAE HMYIIleCTBEHHBIX AMIIEHUIT (mTpaqu AU KOH([)HCKauHH). Bwmecre ¢
TeM, IIPUBAeUeHHe K yTOAOBHO HAU AAMHHUCTPATUBHOM OTBETCTBEHHOCTH 32 IIPAaBOHAPYIIeHHs B cdhepe
obpamenus TBO He 0cBO6OXXAAET IPABOHAPYIIUTEAS] OT YCTPAHEHHSI CAMOIO HApPYLIEHHUS, B TOM YHCAe
BO3MellleHUs yujep6a, IPHYMHEHHOTO COBEPIIEHHbIM [IPaBOHAPYILIEHNEM. A 9TO TOXe BAeYeT 3a cO0o
COOTBETCTBYIOIINE MaTepPHAAbHBIE AUIIEHHS AASI TIPHPOAOTIOAB30BATEAS.

Kak caeacTBHe, HeIIpOAYMAaHHOE AyOAMpYIOIee HCIIOAB30OBAHUE TOCYAAPCTBOM B IIPaBOTBOPYECTBE
U TIPaBONIPUMEHEHUN OAHUX U TeX XK€ MepP MaTepPHAABHOTO BO3AEHCTBUS Ha IIPHPOAOIIOAB30BATEAS IIOA
BHAOM Pa3HOI'O POAQ [TAQT, HAKA3aHUI MAY BO3MeEIIleHHs yilepba, yCTAaHOBAEHHBIX B PA3AMYHBIX OTPACASIX
IpaBa, II0 CYTH, MHOTOKPATHO YBEAMYMBAeT MaTepPHUAAbHYIO HATPY3Ky Ha IIPHPOAOIIOAB30BATEAS 32 OAHO
M TO JKe AesHIe HeCOpa3MepHO ero XapakKTepy.

B cBoI0 0YepeAb, TAKOTO pOAA TIOAXOABI TOCYAAPCTBA K IIPABOBOMY PETyAMPOBAHHIO IIAAT, IITPAOB U
BO3MeIeHMH 32 HeraTUBHOE BO3AEHCTBYE Ha OKPY>KAIOIIYIO CPeAY, C OAHOM CTOPOHBI, He AOCTHIAeT U3Ha-
JaABHOM II€AH IPABOBOTO PETYAUPOBAHMUS — PALJHOHAABHOTO U 3 $EeKTHBHOTO IIPHPOAOIIOAB30BAHUS, A C
APYTOI1 CTOPOHBI, He COOTBETCTBYeT IIPUHIJUNAM CIIPABEAAUBOCTU U COPa3MEPHOCTH.

IToaaraem, 4TO TOCYAQPCTBY HEOOXOAMMO KAapAMHAABHO H3MEHHTh CBOM IIOAXOABI K IIPaBOBOMY
PeryAupOBaHHIO IIPHPOAOTIOAB30BAHUS, B TOM YHCAE M B YACTH IIPABOBOI peraaMeHTallUH HeraTUBHOTO
BO3AEFCTBIS Ha OKPYKAIOILYIO CpeAy B chpepe obpamens TBO, myTeM ycTaHOBACHIS U BCECTOPOHHETO
obecriedeHns] TAQBHOTO HPHHINIIA IPUPOAOIIOAB30BAHIIS: 0€30TXOAHOTO UCIIOAB30BAHUS IPHPOAHBIX
PECYPCOB U MaKCHMAABHO BO3MOXXHOM YTHAH3ALUE OTXOAOB IIPOU3BOACTBA U moTpebaenus. C momo-
IOBI0 BCEX BO3MOXHBIX CPEACTB IIPAaBOBOI'O PEIyAUPOBAHHUS IPHPOAOIIOAB30BAHMS, BKAIOYAS CIIOCOODI
MAaTepPHUAABHOTO BO3AEHCTBHUS, TOCYAAPCTBO AOAYKHO CTPEMHUTHCS He CTOABKO IIOIIOAHUTD Ka3HY IAATaMH,
mrpadaMy U KOMIIEHCALMSIMY YOBITKOB OT HETATUBHOI'O BO3AEHCTBHUS Ha OKPYIKAIOLIYIO CPEAY, CKOABKO
€03AaTh 9$PEKTHBHbIN MEXaHH3M BOCCTAHOBACHHS OKPYXKAIONIEH CPEABI M IIPEAOTBpalleH s IpUIHHe-
HULS el HeITOIIPaBUMOTO yIriep6a 1 HeBOCIIOAHHUMBIX [IOTePb IPHPOAHBIM PeCypcam.
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Aannoe uccaedosanue punancuposano Komumemom nayxu Munucmepcmea Hayku u évicuiezo
o06pasosanus Pecnybauxu Kazaxcman. (Tpanm Ne AP23490668).

T.C. Cmaryaosa, LL.M., Kacninit KOFaMABIK YHHBEPCHTETiHIH 1 Kypc AOKTOpaHTHI (AAMaTbI K.,
Kasakcran Pecnmy6ankacsr); E. B.ITopoxoB, 3aH FHIABIMAAPBIHBIH AOKTOPbI, KAP>KbI JK9HE CaABIK
Kykpirbl F3U anpexropsi, Kacnmit KoFaMABIK YHHBepCHTeTiHIH «Jaiser>» JKKM npodeccopsr
(Aamarsr k., Kasakcran Pecry6ankacei); A.A. HykymeBa, XxaT-xa6ap aBTOpbI, 3aH FHIABIMAQPBI-
HBIH, KaHAHAQTHI, Ipodeccop, Akapemuk E.A. bexeroB arpiaparel Kaparanapl yHHBepcHTeTiHIH
a3aMaTThIK >koHe eHOek KyKbirbl Kadeapacoinbig mpodeccopnr (Kaparamapr k., Kasakcram
Pecrry6AnKacm): Kopmraran opTara Tepic acep eTkeHi YIIIiH TeAeM, AfBIIITYAAQP KIHE TYPMBICTBIK
KaTTbI KAAABIKTAaPMEH >KYMBIC iCT€y CaAaCBIHAAFDI MIBIFBIHAAPADI OTEY: KYKBIKTBIK CHIIATBI JKJHE
apaKaThIHACBIHBIH ePeKIIeAiri.

Kopimaran opTara aHTPOIIOTeHAIK dcepaiH KApKBIHABI ©CY SKaFAAMBIHAA KOPIIaFaH OPTaHbI KOPFay
CaAACBIHAAFBI KAaTbIHACTAPABI KYKBIKTBIK PETTEYAIH MoceAeAepi epekime MaHbisra me 6oayaa. Kasipri
3amanrbl KasakcTan 3agHaMachl TaOUFATTI AMAAAQHYIIBIAAPABLH, 9KOAOTHSIABIK, XKayalThl MiHe3-KYAKBIH
BIHTAAQHADBIPYFA KOHE KATTBHI TYPMBICTBIK KAaAABIKTapMEH >KYMBIC iCTey caAachlHAQA KOPIIAFaH OpTara
KEATIpIATe€H 3MAHABI ©Teyre 6arbITTaAFaH SKOHOMHKAABIK >KoHE JKIMITiAiK MEXaHU3MAEPAIH KelleHiH
KaMTHABL ATaAFaH 3epTTey KOpIIaFaH OPTaHbI KOPFAy CAAACBIHAAFBI HETi3ri 9KOHOMMKAABIK-KYKbIKTBIK
MeXaHH3MAEPAIH Oipi — KaTThl TYPMBICTBIK, KAAABIKTAPMEH XKYMBIC iCTey CaAACHIHAAFBI KOPIIAFaH OpTara
Tepic acepi YIIiH TOAeMHIH KYKBIKTBIK, TaOUFaThIH TaAAQYFa apHAAFaH. 3ePTTEeYAIH MaKcaThl — KaTThI
TYPMBICTBIK, KAAABIKTAPMEH XKYMBIC iCT€y CaAaChIHAAFBI KOPIIAFaH OpTaFa Tepic acepi YUIiH TOAEMHIH
KYKDBIKTHIK TAOUFAThIH aHbIKTAY, OHbIH CAABIKTaPMEH YKCACTHIKTAPhl MEH aiBIPMAIIBIABIKTAPBIH AKbIHAQY,
COHAQM-aK OHbI 9KiMIIAIK aMBIIIIIYAAQP MEH KaTTbhl TYPMbICTBIK, KAAABIKTAPMEH >KYMBIC iCTey CaAaChlH-
AQFbl 9KOAOTHSIABIK 3USHABL ©TEy MeXaHU3MAEPIMEH CAaABICTBIPY. 3€PTTEYAIH XKAHAABIFBI — TaOHFATThHI
MaMAAAAHYIIBIAAPABIE 9KOAOTHAABIK, XKAyalThl MiHEe3-KYAKBIH BIHTAAQHABIPYFA XKOHE KATThl TYPMbICTBIK,
KaAABIKTAPMEH JKYMBIC iCTey CAAaChIHAQ KOPIIAFaH OPTara KeATIpIiATeH 3USHABL ©Teyre GarbITTaAFaH
9KOHOMHMKAABIK-KYKBIKTBIK MEXaHU3MACPAIH KeIeHAI KYKBIKTBIK TaAAAybl. 3ePTTey KOPBITBIHABICBIHAQ
aBTOPAAP MeMAeKeT KATThl TYPMBICTBIK KAAABIKTAPMEH >XYMBIC iCTey CAAACBIHAAFBI KATBIHACTAPABI
KYKBIKTBIK PETTEYAE TAOMFATThI TAMAAAAHYIIBIAAPFA MATEPHAAADIK dCEP €Ty TociapepiHe 6acBIMABIK bepe
OTBIPHIIL, OAAPABIH TAOUFU PeCYPCTaPABI THIMAI ITaflAAAQHYBIHA BIHTAAAQHABIPY TYABIPATHIHABIFHIHA TOKTAA-
ABL AereHMeH, 3aHHAMAABIK JKoHe KYKbIK KOAAAHY TaxipubeciHae Oipaeil MaTepHAasABIK acep ery
IIapaAapbIHbIH SPTYPAi TOAeMAEP, XKa3aAap HeMece 3USHABI 0Tey TYpAepiMeH KalTaAaHbIIT KOAAAHBIAYBI
TAOMFATTBI [IAFAQAQHYIIBIAAPFA €AJYIp MATEpPHAAABIK JKYKTEMe TYFbI3yAd. DYA SKaraail aBTOpAapABI
TaOUFATTBI MarAAAAHYABL KYKBIKTBIK, PETTEY TICIAACPIH, OHBIH illiHAE KaTThI TYPMBICTBIK, KAAABIKTAPMEH
JKYMBIC iCTey CaAaChIHAQFBI KOPIIAFaH OpTaFa TEPiC dCep eTy MICeAECiH KYKBIKTBIK PerAaMeHTallHIAAYABI
Tyberefial ©3repTy KaXKeTTIAIr TypaAbl KOPBITBIHABI )KaCAyFa HTEPMeEA€EAL.

Tyiiindi cesdep: Kopwazan opmaza, kammuol mypmoicmoik kardeimapea (KTK), kaidvixmapdo: kemyze,
KaAdbiKmapdol Kemy noAuzoHdapuina, 06sexmitiy onepamopoind, KardbiKMapovy uecite, IKIMUIAIK ativin-
nyAza, 3aAaAdvl omeyze, Mabuyu opma KOMNOHEHMmMepiH pemeduayusiayad, IKOAOZUSAbIK pykcamya mepic
acep emKeni yuin meem.

T.S. Smagulova, LL.M., 1st year doctoral student at Caspian University; (Almaty, Republic of
Kazakhstan); E. V. Porokhov, Director of the Research Institute of Financial and Tax Law, Doctor
of Law, Professor of the Higher School of Law “Adilet” at Caspian University (Almaty, Republic of
Kazakhstan); A.A. Nukusheva, corresponding autor, Candidate of Law, Full Professor, Professor
of the Department of Civil and Labor Law of the Karaganda University named after Academician
E.A. Buketov (Karaganda, Republic of Kazakhstan): Payment for negative environmental impact,
fines and compensation for losses in the field of solid waste management: the legal nature and
specifics of the interconnection.

In conditions of active growth of anthropogenic impact on the environment, issues of legal regulation
of relations in the field of environmental protection acquire special significance. Modern Kazakhstani
legislation contains a comprehensive set of economic and administrative mechanisms aimed at stimu-
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lating environmentally responsible behavior of natural resource users and compensating for the damage
caused to the environment in the field of handling solid household waste. This study is devoted to the
analysis of the legal nature of one of the key economic and legal mechanisms in the field of environmen-
tal protection, particularly in the sphere of solid household waste management — the fee for negative
environmental impact. The purpose of this study is to determine the legal nature of the fee for negative
environmental impact in the field of solid household waste management, to identify its common and
distinctive features compared to taxes, as well as to establish its relationship with administrative fines and
mechanisms for compensating environmental damage in the solid household waste sector. The novelty of
the study lies in the comprehensive legal analysis of economic and legal mechanisms aimed at stimulating
environmentally responsible behavior of natural resource users and compensating for the damage caused
to the environment in the sphere of solid household waste management. Summarizing the conducted
research, the authors concluded that the state, in its approaches to legal regulation of relations in the
field of solid household waste management, largely prioritizes material methods of influence on natural
resource users, thereby creating incentives for more rational use of natural resources. However, there is
an uncoordinated duplicative use by the state in lawmaking and law enforcement of the same material
impact measures on natural resource users under various forms of fees, penalties, or damage compensa-
tion, which creates a significant material burden on natural resource users. This situation led the authors
to conclude on the necessity for a fundamental change in the legislator’s approaches to legal regulation of
natural resource use, including the legal regulation of negative environmental impact in the field of solid
household waste management.

Keywords: payment for environmental damage, solid waste, waste disposal, landfills, facility operator, waste owner,
administrative fine, environmental damage compensation, environmental remediation, environmental permit.
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M OBIIECTBA
[lBeHapuaTb ouepKoB Bblgatolerocs dpaHuysckoro dunocoda Mbe-

pa Waccapa (1926-2017) nocBALeHbl ABEHAALATU PAa3HbIM TEOPUAM rO-
CyZapcTBa 1 06LecTBa, BKoYad Teopumn Mapkca u MycconuHum, npuyem
BCE OHM MOABEPraloTCA KPUTUUYECKOMY aHanmsy, H1U ogHy u3 Hux [1. Wac-
cap He pa3gensan u He nponaraHavpoBas. Hanbonee cunbHble yaapbl ero
KpPUTUKa HAaHOCUT upeonorum nubepannama, B LEeHTpe BHUMaHUA KOTO-
poii — abCTpaKTHbIN MHANBUE 6e3 poaa, 6e3 NnemMeHu, >XUBYLLMI O4HUMI
MaTepuasnbHbIMU MHTepPecaMK, 1 KOTopas NpeacTaBiseT cebe yenoseye-
CTBO CTOJIb K€ abCTPaKTHbIM, 6e3 pac 1 6e3 HapoJoB.

Mpago v rocyaapcTso, Ne 2 (107), 2025 129



MA3MYHbI

« Meavnuk P.C. KasakcTaHAQFbI OKIMIMAIK dAIAETTIAIKTIH AAMy TApHXBIHAAFBI Herisri keseHAep. b. 6.

+ Ozresres B.B. MuHMMaAM3M XoHe OHbIH mekTeyaepi: Aopeni; Kaaepain 3aHu MiHACT OHTOAOTHSACHI-
Ha CBIHU TaaAay. b. 29.

+ Hopvuuesa C.K. «Acrana> XaAbIKAPAABIK KAPXKbI OPTAABIFBIHBIH aKTirepi sxone Kasakcran Pecrry-
OAMKachl 3aBHaMach! xy#teci. B. 35.

« Karep A. 3aHu MiHA@TTI MUHHMAAUCTIK TYCiHY Typaasl b. 44.

« Kaaviwesa H.X., Canapbexosa 2K.C. AKIII nen KasaxcTaHAQFbI TOPEAIK IIPOLIECTi AAMBITY: TEOPHS-
CbI MeH dpicTepi. B. 60.

« Babadwcansn O.A. «Mortis Causa» >KaraailbIHAQ GIpXKaKTbl epik 6IAAIPYAIH KYKBIKTBIK dCepiHiH
TYPAKTHIABIFEL b. 68.

« Xacenos M.X., Kanamipi3vt M. JKyMbIC OpHBIHAQFBI KYH3€AICTEH KbI3METKePACPAI KYKBIKTBIK KOPFay:
CAABICTBIPMAABI-KYKBIKTBIK 3epTTey. B. 79.

« IlInaiidep M.B., Ecipxenosa M.M., Cammap JK.I" Kazaxcran PecrrybANKaChIHAQFbI MYTEAEKTIr1 Oap
aAAMAAPABI )KYMBICIIEH KAMTY MaCeAeAepi: IeTeAAIK eAAepMeH CaABICTHIPMAABI KYKBIKTBIK TaAAdy. b. 89.

« Muratova A. Zh., Saktaganova I. S. OfibIHFa ToyeAAIAIKIIEH KYPeCTiH KYKBIKTBIK aCIIEKTiAepi: JKayar-
KepIIiAiKTi 6eAriaeyaeri xaAbIKapaAbIK Taciapep. B. 99.

« Ewanos A.IIL, Camvibarduesa A.E. Tpysusparsl KOMEATKE TOAMAFaHAAP APAChIHAAFBI OFbIH O13-
HeCiHiH KBIAMBICTBIK-KYKBIKTHIK )KdHe KPUMUHOAOTHSIABIK acriekTiaepi: Kasakcran ymin cabakrap. B. 109.

+ Cmaeyrosa T.C,, Ilopoxos E.B., Hyxywesa A.A. KaTTb! TYpPMBICTBIK KaAABIKTapMEH XKYMBIC icTey ca-
AACBIHAQFBI KOPUIAFAaH OpPTara Tepic acepi YUIiH TeAeMAED, albIIIYAAAP JKOHE 3aAAAABI O©TEY: KYKBIKTBIK,
TabHFaThl MEH APAKAThIHACHIHBIH epekureaikTepi. B. 117.

CONTENTS

+ Melnik R.S. The main historical stages in the development of administrative justice in Kazakhstan.
p- 6.

« Ogleznev VV. Minimalism and its limitations: a critical analysis of Lorenz K6hler’s ontology of legal
obligation. p.29.

« Idrysheva S.K. Acts of the Astana International Financial Centre and the legal system of the Repub-
lic of Kazakhstan. p. 35.

« Khler L. On the minimalist understanding of legal obligation. p. 44.

« Kalysheva N.Kh., Saparbekova Zh.S. Development of arbitration proceedings in the USA and Ka-
zakhstan: theory and methods. p. 60.

« Babadzhanian E.L. Sustainability of the legal effect of a unilateral declaration of intent “Mortis Cau-
sa” under condition. p. 68.

« Khasenov M.Kh., Kanatkyzy M. Legal protection of employees from workplace stress: a comparative
legal study. p. 75.

« Schneider M.V, Yesirkepova M.M., Sattar Zh.G. Actual employment problems of persons with dis-
abilities in the Republic of Kazakhstan: comparative legal analysis with foreign countries. p. 89.

« Muratova A.Zh., Saktaganova LS. Legal aspects of combating gambling addiction: international ap-
proaches to establishing liability. p. 99.

« Eshanov A.Sh., Satybaldieva A.Ye. Criminal-legal and criminological aspects of gambling among mi-
nors in Georgia: lessons for Kazakhstan. p. 109.

« Smagulova T.S., Porokhov Ye.V,, Nukusheva A.A. Payment for negative environmental impact, fines,
and damage compensation in the field of municipal solid waste management: legal nature and correlation
specifics. p. 117.

130 Kykbik xxaHe memnekeT, Ne 2 (107), 2025



ABTOPJIAPFA APHAJIFAH AKIAPAT

«KyKbIK 5KoHe MeMAEKeT> 5KyPHAABIHA OYPbIH XKapHUIAAHOAFaH FHIABIMU MAKaAaAap, XKa30aAap, KYKbIKTAaHYABIH dPTYPAI ca-
AQAAPBIHAAFHI 3ePTTeyAep HOTIDKeAepi TypaAbl xabapaaMasap (KAKCHIPAK CAABICTHIPMAABI-KYKBIKTBIK CUIIATTAFbL), 5KaHa FHIABIMU
3aH 6aCHIABIMAAPBIHA IIOAYAAD, MEMAEKET XKIHE KYKBIK MICEACAeP KOHIHACTT MAHBISABI FHIABIMI KOH(GEPEHIIISAAD TYPAAbI MAKa-
AAAAP KAOBIAAAHAABL

JKapusiraHy yIIiH yCBIHBIAQTBIH MaTePHAAAAP KeAeCi TaranTapra xayan 6epyi Tic:

1. MemAeKeT 5KoHe KYKbIK, CAAACBIHAQFBI KAHA ©3€KTi AKIIAPATTHI XoHe OYPBIH XapusaaHOaraH xoHe 6acKa 6acbIABIMAAD-
A4 JKapHsIAAyFa apHAAMAFaH Oipereil FRIABIMU 3€PTTEYACPAIH HOTHKeAEPIH KaAMTyFa THIC. ABTOP MaKAAaHBI XkdHe 6acka MaTe-
PHAAAAPABI YCHIHFAH Ke3Ae PEAAKIIMSIABIK KEHECKe OAAPABIH, XKAPUSIAAHFAH-KAPHSIAAHOAFAHBIH dAAe 0acKa GACHIABIMAAPFA YCBI-
HBIAFAH-YCHIHBIAMAFAHABIFBIH XabapAayFa MiHACTTI.

2. KP BFM raaanrapsisa caitkec (2016 sxbiarst 4 Haypbiaparst N2 13409 6yiipbik, €3repTyAep 5oHe TOABIKTHIPYAAPMeEH)
FhiAbIME MaKaAa — OYPBIH SKapUSAAHOAFAH JKOHE SKAHAABIFBI 6ap ABTOPABIK d3ipAeMeAEPAL, KOPBITHIHABIAAPADI, YCHIHBIMAAPADI
KAMTHTBIH; HEMece OPTAK TAKbIPBIIKA GAMAAHBICTBI GYpBIH >KAPUSAQHFAH FHIABIMU MAKAaAaAapAbl Kapayra apHaAra (okyiteai
IOAY) FBIABIMHU 3€PTTEYAIH, SKCIIEPUMEHTTIK HeMece TAAAAMAABIK KbI3METTIH ©3iHAIK TYKbIPBIMAAPBI MEH aPaAbIK HeMece TYTI-
KiAiKTi HOTIOKeAepiH GasHAQY. FbIABIME MaKaAaHBIH KYPBIABIMBI aTaybIHAH, AHHOTALMSIAQH, TYHIH CO3AEPAEH, HETI3Ii epexeAep-
AeH, KipicriepeH, MaTepHaAAAp MeH dAiCTepAeH, HITIKeAepAeH (MAKAAAHDIH Heriari 6eairi, 9aeTTe, 3-4 GoAIMHeH TYpaabl — pea.)
TAAKBIAAYAQH, KOPBITHIHABIAQH, KAPXKBIAQHABIPY TyPaAbl aKnaparTa (6ap 60AFaH XKarAaiiaa), Ae6ueTTep TisiMiHeH TypaabL >

3. Makaaaaap Ka3ak, OpbIC, aFBIAIITBIH TiAAePiHAC JKapHsAaHaAbl. MakaAaAap Ka3ak, OpbIC, aFbIALIBIH TiAAEPiHAE KapHAaHA-
AbL. MaxaAaHbIH 6aChIHAQ ABTOPABIH aThl — 5KOHI MeH Teri (MaKaAa ayAapMAIIbIChI GOAFAH 5KAFAAIIAQ AyAAPMALIIbI TYPAABI AKIIAPAT,
MaKaAQHBIH GipHelle aBTOPBIHBIH, XKAHbIHAA KOPPECIIOHACHT-ABTOP KOPCETIACAL), FPIABIMH ASPesKeci, FHIABIMH ATaFbl, AAyasbIMBbI,
kapeapacer, JKOO, aBTOpABIH XYMBIC OPHBI, KAAACHI, €Al, SACKTPOHADBIK MEKEHIKAMBI TYPAABI ©3T€ A€ AKIIAPAT OPHAAACTHIPBIAAADL
ABTOPADIH TeriHeH KeHiH MaKaAaHBIH aTaybl, OPBIC, KA3aK SKoHe aFbIALIBIH TIAAEPIHAET YIII aHHOTALIUS (KeMiHAe 5-8 ¥c1>1bec) (aB-
TOPAQPABIH TeTiH, aThI-KOHIH, 9p ABTOPABIH XYMBIC OPHBIH JX9HE MAKaAQ aTAybIH ayAQpa OTHIPHII). AHHOTALMSAQ TAKbIPBIITHIH
©3EKTIAIr, 3epTTey TAKbIPHIObI, SKYMBICTBIH MAKCATDI, dAICTEP], JKAHAABIFbI SKIHE MAKAAAHDIH, HETI3r1 TY>KBIPBIMAAPHI ALIBIAAABL OP
AHHOTAIUSIAAH KeiiH TricTi Tiaperi 10 Herisri ces.

4. A4 dopmarsiparer 10-16 6erren TyparsiH Makaaa Microsoft Word matinaix pepakropsinpa Times New Roman
mpudTiMeH Tepisyi kepek, oamremi 14, 6ip HHTepPBAaA APKBIABI XKIHE MAKAAAHBIH, GAPABIK KOKETT] KYPBHIABIMABIK dAeMeHTTepi 60-
Aybl Kepek (JKOFapbIAAFbl 2-TapMaKTb! KapaHpa). Keaemi 16 6eTTen acaTbiH Makasaaap 6ac pepakTOpMeH Keaicireai.

S. Aepexkesaepre ciaTeMeAep MaKaAaHBIH MOTiHiHAE TepT6¥prH.ITI)I JKaKIIapa 6epiAeAi 5K9He KaXKeT OOAFaH >Karaaiiaa
GerTi KopceTe OTBIPHIN, «IAebueT> Ti3iMiHAE KeATIpiAreH Aepekkesre THicTi GMOAHOrpadHsABIK CiATeMeHiH HOMIpi TypiHAe
pecimaeaeai, mbicaast: [9, 12-6er]. BipHelne pepexxes HoMipAepiH KepceTeTiH MITIHAIK ciATeMeAepae COHFbIAASL bip-6ipiHen
HYKTeAl yTipMeH 6©AiHeAl, MBICAADI: [7; 19, 6. 45; 37, B.201]. KeATipiAeTiH CTaTHCTHKAABIK ACPEKTEPAL, HOPMATUBTIK aKTiAepAl,
OHBIH illIHAE XaABIKAPAABIK JKOHE HIETEAAIK aKTiAepAl XKapHIAay KO3AepPiHe CiATeMeAep MiHAETTi 60ABIIT TabbIAAABL. MaKaAaHbBIH
COHBIHAA OCHI TAKBIPBIIT GOMBIHINA HETi3ri FHIABIMH, OHbIH illliHAE eH xaHa (TYIHYCKa TiAIHA® XKoHe AATHIH TPAHCAUTEPALUACHIHA]
6oaex) aaebuertep Tisimi episrer. «KyKpIK xoHe MeMAEKET> JKyPHAABIHBIH PEAAKIMACD! GipKaTap eApep GOMBIHIIA CAABICTHI-
PMaABI-KYKBIKTBIK MAaTePHAAABI IAFAAAAHYABL, GI3AIH XKYPHAAAAFBI CAOAKTAC TAKBIPHIITAP GOMBIHIIA KAPHSIAAHBIMAAPABI 3€PAE-
Aeyai (5KypHaA callTbIHAAFbI MYPAFATThI KAPAHDI3) 5KHE Ci3AIH KYMBICHIHBI3 YIIiH MaHAAABIAAPBIH dAe6HeTTep TisiMiHe eHrizyal
yebiraabt. YAK, TPHTU nemipaepi, aae6uertep Tisimi (Aapasurrik Toprinmen) xone eckeprrneaep TOCT caiikec pecimaeaepi.
HHTepHeT-pecypcTapra CiATeMe sKacay Ke3iHAE aBTOp, MOTIHHIH aTaybl, CailT/IIOPTAA, MATEPHAAABIH TOABIK 3A€KTPOHABIK MEKEH-
Kaiibl, OHDIH AIIBIAFAH KYHi KOpCeTiAeai.

6. MakaAaHbIH COHBIHAQ «MaKaAa OipiHImi per >KapusiAaHAABL, 6aCKA GACHIABIMAAPFA YCHIHBIAMAABI JKOHE YCHIHBIAMAHABI>
AereH xa36a 60AYBI KepeK, aBTOPADIH, (aBTOPAAPABIH) KYHI MEH KOABI Kofibiaaabl. MyHAa aBToOp (aBTOpAap) TypaAbl MaAiMeTTep
OPHAAACTBIPBIAAABI: TET1, ATHI XKIHE IKECIHiH, aTbhl, IAKTPOHABIK MEKEHIKAMBI, GafAaHBIC TeAeDOHAAPBL

7. MaKaAaHbIH 3AeKTPOHABIK HYCKACBL, aBTOPABIH, $poToCypeTi (AYpHICHI ACPeKTi eMec, KOPKEM CypeT) peAaKLHsFa OHAAH
YCBIHBIAAABL

Toasirbipa akmapar JKypHaa caitrsinpa (Ciareme: https://km.mnu.kz/ru/info).

Pepakiiys MeKeH>Kaibl XoHe OalAaHbIC AepexTepi:
010000, Kazakcran Pecrry6ankacer, AcTaHa K.
Magsut Narikbayev University, Kopraaxsis Tac xoasr, 8.
Tea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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WHOOPMALWA ANA ABTOPOB

B sxypHaa «ITpaBo u rocyAapcTBO> IPHHUMAIOTCS PaHee Heolly OANKOBAHHbIe HayYHbIe CTAThH, 3AMETKH, COOOLIEHNUS O pe-
3yABTATaX UCCAEAOBAHHIT B PA3ANMHBIX 06AACTSX FOPUCIPYACHLIUH (5KeAATeAbHO CPAaBHIETABHO-TIPABOBOIO XapaKTepa), pelieHsnu
Ha HOBbIe HAY4HbIe IOPUANUECKHE H3AAHMS, CTAThH O 3HAYMMBIX HAyYHBIX KOHPEPEHIHSX 110 IIPOGAEMAM FOCYAAPCTBA H IIPABa.

HpeACTaBAeHHhIe AASL OILY! GAMKOBaHHS MaTE€pPHAABI AOASKHBI OTBE€YATD CACAYIOIIHM Tpeﬁonammm:

1. CoaepsKaTh HOBYIO AKTYaAbHYIO HHPOPMALHMIO B 0OAACTH IOCYAAPCTBA U IIPABA U PE3YABTATHI OPUTHHAABHBIX HAYYHBIX
HCCAeAOBAHHI, PaHee HeOITyOAMKOBAHHDIX M He NMPEAHA3HAYEHHBIX AAS ITyOAMKAIMN B APYTHX H3AAHUSIX. ABTOp 00s13aH c006-
IIUTh PEAKOAAETHH [IPU PEACTABACHHHU CTAThH M ADYTHX MAT€PUAAOB — OBIAM AM OHH OITyOAMKOBAHbBI HAU IIPEACTABACHDI B HHbIE
M3AQHHS.

2. B coorserctsun ¢ tpe6osannsvu MOH PK (mpukas ot 4 mapra 2016 1. N2 13409 ¢ mocAeAyIOMIMI H3MeHEHUAMH 1
AomoAHeHusMH) «HaydHast cTaTbs — M3AOKeHHe COGCTBEHHBIX BBIBOAOB U IPOMEXKYTOYHBIX HAH OKOHYATEABHBIX Pe3YABTATOB
Hay4YHOTO HCCACAOBAHMS, IKCIIEPUMEHTAABHO HAY AHAAHTHYECKOM ACSTEABHOCTH, COAEpXKalljee aBTOPCKHE Pa3spabOoTKHL, BbIBO-
Abl, PEKOMEHAQIJHH paHee He OITyOAMKOBAHHbIE X 00AAAAIOIINE HOBH3HON; HAH IIOCBSI[eHHOE PACCMOTPEHHIO PaHee OIyOANKO-
BaHHBIX HAyYHBIX CTaTell, CBA3aHHDIX 061meit TeMoit (cHcTeMaTnaeckuit 0630p). CTpyKTypa HaydHOM CTAaThH BKAIOYAET Ha3BaHUe,
QHHOTALUH, KAIOYEBble CAOBA, OCHOBHBIE [I0AOYKEHILS, BBEACHIE, MATEPHAABL M METOADL, Pe3yABTATHI (OCHOBHAS YaCTh CTATbH, KaK
TIPaBHAO, U3 3-X — 4-X IOAPA3AEAOB — peA.), 06CYKACHHE, 3aKAIOUeHHe, HHYOPMALMIO O GHHAHCHPOBAHHHY (IIPU HAAMYHM), CTIU-
COK AMTEPaTypPhI>.

3. Crarby 1y GAMKYIOTCS HA KA3aXCKOM, PYCCKOM, QaHTAMICKOM 3bIKaX. B HauaAe CTaThbyl IOMEN[AIOTCS] HHULJMAABL i paAMHUAHS
aBTOpa (IIpU HAAMMUY IIEPEBOAINKA CTATBH — TAKKe MHPOPMALIKS O IepeBOAUNKE, IPU HECKOABKIX ABTOPAX CTAThH YKa3bIBAeTCS!
aBTOP-KOPPECIIOHACHT), yueHas CTeleHb, y1eHOe 3BaHHe, AOAKHOCTb, KadeApa, By, MHAs MHPOPMALIHS O MecTe pabOTbI aBTOPa,
rOpOA, CTPaHa, 3AeKTPOHHDIi1 appec. [Tocae pamuAmMM aBTOpa — Ha3BaHHe CTATbU, TPU AHHOTALUK (He MeHee S-8 IIPeAAOSKEHHIT)
Ha PYCCKOM, Ka3aXCKOM M QHTAMICKOM s3bIKax (C IepeBoAOM $paMHAMH, HHUIIMAAOB aBTOPOB, MeCTa PabOTBI KaKAOTO aBTOpa U
HA3BAHWU CTAThH). B aHHOTAIMH PAaCKPBIBAIOTCS AKTYAABHOCTD TeMBI, IIPEAMET UCCAEAOBAHIS, LIeAb PAGOTHL, METOABL HOBH3HA U
OCHOBHbIE BbIBOABI cTaThu. ITocae kaxAo# aHHOTaruK — 10 KAIOUEBBIX CAOB Ha COOTBETCTBYIOIIEM SA3bIKE.

4. Crarps o6seMom 10-16 crpanur popmara A4 poaxkHa GbITh HabpaHa B TEKCTOBOM pepakTope Microsoft Word mpudrom
Times New Roman, pasmepom 14, 4epes oAUH HHTepBaA H UMETb BCe HEOOXOAMMble CTPYKTYPHBbIE JAeMEHTbI CTaTby (CM. BbllIe
mynkr 2). Crarbu 06beMoM 60aee 16 CTPaHHL] COTAACOBBIBAIOTCS C TAABHBIM PEAAKTOPOM.

S. OTCHIAKM HA MCTOYHUKH AQIOTCSL B TEKCTE CTATbU B KBAAPATHBIX CKOOKAX U OPOPMASIIOTCS B BUAE HOMEPA COOTBETCTBY-
fomet 6uOAHOrpadIIecKoil CCHIAKM Ha UCTOYHHK, IPUBEACHHOM B CIINCKe «/\UTeparypa>, C yKa3aHHeM IPH HeOOXOAUMOCTH
cTpanunpl, Hanpumep: [9, c. 12]. B TeKCTOBBIX CChIAKAX, COACPIKALIMX yKA3AHUE HA HECKOABKO HOMEPOB HCTOYHHKOB, TOCAEA-
HHe OTAGASIIOTCS APYT OT APYTa TOUKOM C 3amsToil, Hanpumep: [7; 19, c. 4S5; 37, p. 201]. O6s13aTeABHDI CCHIAKU HAa HCTOYHHKH
OITyOAMKOBAHHUS IIPHBOAMMBIX CTATHCTHYECKHIX AQHHBIX, HOPMATHUBHBIX AKTOB, B TOM YHCAE MEKAYHAPOAHDIX ¥ 3apyOeKHbIX. B
KOHI|e CTaTbU AQeTCSL CIIUCOK AHTEPATYPhl — OCHOBHOIL HAyYHOI1 10 AAHHOI TeMe, B TOM YHCAe HOBelimeit (Ha s3bIke OPUIHHAA]
H OTAGABHO B AATHHCKOI1 TpaHcauTepanun). Pepakius sxypHasa «IIpaBo U rOCyAQpPCTBO>» PEKOMEHAYeT HCIIOAb3OBATh CPABHHU-
TEABHO-TIPABOBOI1 MAaTepHaA 10 PSAY CTPAH, U3YMUTD ITyOAMKALMY 10 CMeXKHBIM TeMaM B HaleM >kypHaAe (CM. apXuB Ha caifTe
XKYPHAAQ) U BKAIOUHTb IIOAE3HbIE U3 HUX AAs Bamreit pa6oTsi B crncok auteparypst. Homepa YAK, TPHTU, ciucox AutepaTyph
(B ardasurHOM HOpsIAKe) U pUMedanus odpopmasiorcs B coorsercTsuu ¢ ['OCTom. [TpH cchlAKaX Ha MHTepHET-PeCcypChl yKasbl-
BAeTCs aBTOP, HA3BAHHE TEKCTA, CAIT/TIOPTAA, IIOAHBIN SAEKTPOHHBIN AAPEC MAaTEPHAAA, AATA €TO OTKPBITHUSL.

6. B xOHIje CTaTbit AOAKHA OBITH 3AIUCh: «CTAThsl ITyOAMKYETCs BIIepBble, He IPEACTABASIAACH U He OyAeT IIPEACTABACHA B
APYTHe M3AQHHS>», CTABUTCS AQTA H MOAIIHCh aBTopa (aBTOpoB). 3aech e MOMeIjaloTCst cBeaeHHs 06 aBTope (aBTopax): damu-
AMS, MM M OTYECTBO IIOAHOCTBIO, SACKTPOHHBIH aApPeC, KOHTAKTHbIE TeAe(OHBL

7. B pepaKIHIO IPEACTABASIOTCS OHAAIH: SAEKTPOHHAS BEPCHS CTaTbH, GOTO aBTOPa (KeAATEABHO — XyAOXKeCTBEHHDII, He
AOKYMEHTaAbHBII [IOPTPeT).

Boaee noppo6Has unpopmanus Ha caitre xypHaaa (Cu.: https://km.mnu.kz/ru/info).

AApec 1 KOHTAKTHbIE AAHHBIE PEAAKIIHH:
010000, r. AcTana, mocce Kopraaxors, 8,
Magsut Narikbayev University,
rea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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