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The relevance of this article arises from a range of research challenges linked to the legal regulation and
judicial practice of Kazakhstan in the field of domestic application of treaties. In particular, the article
highlights a deficiency in the Normative Resolution of the Supreme Court of Kazakhstan «On the
Application of Provisions of Treaties of the Republic of Kazakhstan» dated 10 July 2008 No. 1 (here-
inafter — the 2008 Normative Resolution). Specifically, it lacks one of the legal conditions necessary for
the domestic application of treaty provisions by national actors — namely, the concept of provisional
application of treaties. The article also identifies judicial errors in the application of the 2004 United
Nations Convention on Jurisdictional Immunities of States and Their Property - a treaty which has not
entered into force for Kazakhstan and therefore holds no binding legal status within its domestic legal
system. The subject of the study encompasses the legal acts of Kazakhstan governing the application of
treaty provisions by national actors, as well as the provisions of the 1969 Vienna Convention on the Law
of Treaties (hereinafter — the 1969 VCLT). The purpose of the research is to develop recommendations for
improving legislation and judicial practice concerning the domestic application of treaties in Kazakhstan,
through the analysis of relevant legal frameworks, case law, and doctrinal sources. To achieve this goal, the
article employs several research methods: the case law analysis method, the formal-legal method, and the
method of legal hermeneutics. The analysis of judicial practice proved useful in identifying errors made
by courts when applying treaty provisions. The formal-legal method was used to assess certain provisions
of the 2008 Normative Resolution for their compliance with the 1969 VCLT. Legal hermeneutics was
applied to interpret the 1969 VCLT provisions using commentaries and academic doctrine. The novelty
of the research lies in the results of the analysis of Kazakhstan’s legislation and case law on the domestic
application of treaties, specifically in terms of their compliance with the provisions of the 1969 VCLT.
Based on the identified issues, the article offers the following recommendations: (a) amend the 2008
Normative Resolution by introducing a provision requiring verification of the possibility of a treaty’s
provisional application as a condition for its domestic application; (b) to facilitate such verification, there
is a practical need to establish a unified registry of provisionally applied treaties of Kazakhstan under the
Ministry of Foreign Affairs; (c) Kazakhstani court decisions issued with reference to a non-binding treaty
must be subject to reversal or revision; (d) to prevent future errors in the application of treaties, there is
a need to develop a practical guide outlining the features of the domestic application of treaties that, by
their nature, cannot be fully addressed through traditional legal instruments.

Keywords: Law of treaties; domestic application of treaties; conditions for domestic application of treaties;
entry into force; provisional application; official publication; multilateral termination of provisional applica-
tion; unilateral termination of provisional application; treaty depositary; calculation of the date of treaty entry
into force.

Introduction
With the ongoing evolution of international law, the application of treaty norms by domestic legal
actors in hybrid-monist states [1] has become a widespread and routine practice — Kazakhstan being no
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exception [2, p. 7]. Between 2008 and 2023, Kazakhstan’s judicial system has demonstrated extensive use
of treaty provisions across a broad spectrum of legal fields, including civil, criminal, administrative, tax,
labor, family, customs, private international, intellectual property, environmental, land, and international
human rights law, among others [3]. Over this fifteen-year period, more than 40,000 court cases have
referenced terms such as «convention», «international agreement>, and «international covenant»
[3]. Notably, tax and customs law have emerged as the most frequently addressed areas governed by
treaty norms in domestic adjudication [4]. This growing reliance on treaties within the national legal
order underscores the importance of examining how these instruments are applied in practice. As a key
mechanism for implementing Kazakhstan’s international obligations, the domestic application of treaties
warrants careful analysis. In particular, it calls for the development of reccommendations aimed at refining
the legal framework and improving judicial practice in this increasingly significant area of law.

The domestic application of treaties in Kazakhstan is primarily governed by the Normative Resolu-
tion of the Supreme Court of Kazakhstan «On the Application of Provisions of Treaties of the Republic
of Kazakhstan» dated 10 July 2008 No. 1 (hereinafter — the 2008 Normative Resolution), as well as by
other legal instruments. However, one of the central concerns raised in this article is the absence within
the 2008 Normative Resolution of a key legal condition for the application of treaty norms at the national
level — namely, the provisional application of treaties. A second issue examined in this study relates to
the recurring misapplication by Kazakhstani courts of certain provisions of the 2004 United Nations
Convention on Jurisdictional Immunities of States and Their Property - a treaty which, crucially, is not in
force for Kazakhstan and therefore lacks legal standing within the national system.

In response to these challenges, the purpose of this research is to develop practical and normative rec-
ommendations aimed at strengthening both the legal framework and judicial practice surrounding the
domestic application of treaties in Kazakhstan. This goal is pursued through a close analysis of relevant
national legislation, international law, case law, and scholarly commentary.

Materials and Methods

This study builds upon the work of several prominent scholars in the field of treaty law, whose contri-
butions have been instrumental in shaping modern understanding of the domestic application of treaties.
Among them are Mark Villiger (Switzerland), Oliver Dorr (Germany), Kirsten Schmalenbach (Austria),
Jan Klabbers (Netherlands), Anthony Aust (United Kingdom), Anneliese Quast Mertsch (Germany),
and René Lefeber (Netherlands). Their writings provided both theoretical insights and practical per-
spectives essential to the development of this research. Additionally, interpretative documents from
the United Nations Treaty Section were consulted to clarify the meaning and scope of the provisions
contained in the 1969 Vienna Convention on the Law of Treaties (hereinafter — the 1969 VCLT), which
serves as a key reference point for assessing Kazakhstan’s legal framework.

To identify real-world challenges and recurring issues in the domestic application of treaties by
Kazakhstani courts, the study draws upon a series of illustrative judicial decisions. These cases offer
concrete examples of how international legal norms are interpreted and sometimes misapplied within the
national context. Methodologically, the study employs a range of specialized legal methods. The formal
legal method is used to examine the compatibility of specific provisions of the 2008 Normative Resolu-
tion with the 1969 VCLT. Legal hermeneutics also plays an important role, particularly in interpreting
the 1969 VCLT norms through scholarly commentary.

Discussion and Results
1. Entry into Force
1.1 Legal and Theoretical Foundations
The primary and fundamental condition for the domestic application of a treaty is its entry into force
for the state whose authorities are to implement its provisions. In addition to the treaty’s entry into force,
its official publication is a mandatory requirement for its domestic applicability. The legal basis for this
condition can be found in Article 24 of the 1969 VCLT, as well as in the national legal systems of monist
or hybrid-monist states (hereinafter referred to as «states»). In this context, national legal systems
include constitutional provisions [S] that require the official publication of a treaty text as a condition

20 Kykbik xxaHe memnekeT, Ne 4 (109), 2025



Alekbay Zh. K.Deficiencies in the Legal Regulation and Judicial Practice of Kazakhstan...

for its application, as well as specific legal acts [ 6] that regulate the processes of treaty conclusion, imple-
mentation, amendment, and termination. These acts often reflect the provisions of the 1969 VCLT, while
taking into account the specific features of the respective state’s domestic legal procedures.

With regard to the entry into force of a treaty, Article 24 of the 1969 VCLT establishes four rules.
The first paragraph of the article is the principal one and states that «a treaty enters into force in such
manner and upon such date as it may provide or as the negotiating States may agree» [7]. Commenting
on this provision, Oliver Dorr and Kirsten Schmalenbach observe that the formulation of conditions for
a treaty’s entry into force is the responsibility of the contracting parties, and such conditions are typically
set out in the final clauses of the treaty [8, p. 394]. The most commonly encountered types of final clauses
on entry into force were identified by British jurist Anthony Aust [9, pp. 163-167], and include:

provisions requiring ratification (or another similar procedure) by both (or all) signatory states;
provisions requiring ratification (or, in some cases, signature) by a minimum number of negotiating
states [10];

provisions requiring ratification (or, in some cases, signature) by specific states identified by number,
name, or category [11];

provisions requiring an exchange of instruments of ratification (in the case of bilateral treaties);
provisions requiring each signatory state to notify the other(s) of the fulfillment of its constitutional
requirements; provisions specifying a particular date for entry into force [12];

provisions stating a date to be agreed upon by the parties [13];

provisions stipulating entry into force upon signature by all negotiating states [14]; and other
variations.

Paragraph 2 of Article 24 of the 1969 VCLT provides that, «failing any such provision or agreement,
a treaty enters into force as soon as consent to be bound by the treaty has been established for all the
negotiating States» [15]. In discussing this provision, former judge and section president of the Euro-
pean Court of Human Rights Mark Villiger notes that paragraph 2 neither specifies (nor is required to
specify) an exact date for a treaty’s entry into force, as this will occur once all negotiating States, including
the last among them, have expressed their consent to be bound [16, p. 346]. From the perspective of
contemporary treaty practice, Dérr and Schmalenbach rightly observe that this provision has largely
lost relevance with respect to modern multilateral treaties deposited with the Secretary-General of the
United Nations, as such treaties typically contain an explicit clause regarding their entry into force [8, p.
401]. In the context of bilateral treaties, the decisive factor is generally the date on which instruments of
ratification are exchanged [8, p. 401].

Paragraph 3 of Article 24 of the 1969 VCLT regulates the entry into force of a treaty for a State
that expresses its consent to be bound after the treaty has already entered into force. It provides that:
«when the consent of a State to be bound by a treaty is established on a date after the treaty has come
into force, the treaty enters into force for that State on that date, unless the treaty otherwise provides»
[17]. Thus, where a State ratifies a treaty after its initial entry into force, the decisive date is the
deposit of its instrument of ratification, unless the treaty specifies a different arrangement [8, p. 401].
As Dorr and Schmalenbach observe in their commentary on the Convention, treaties often stipulate that
a certain period must pass following the deposit before the treaty takes effect for the State concerned,
typically mirroring the period required for the treaty’s initial entry into force. This mechanism ensures
the depositary has sufficient time to perform its functions [8, pp. 401-402]. A clear example of such a
provision appears in Article 126(2) of the 1998 Rome Statute of the International Criminal Court [18].
A distinctive interpretation of paragraph 3 of Article 24 of the 1969 VCLT is offered by Villiger. The judge
observes that the undisputed rule in this case — reflecting the principle of non-retroactivity of treaties — is
that a treaty enters into force for a given State on the day its consent to be bound is established; that is, for
each new party, on the day it expresses its consent to be bound by the treaty. This follows from paragraph
1, although paragraph 3, for the sake of additional caution, also provides that a treaty may contain other
provisions [16, p. 346].

The analysis of paragraph 4 of Article 24 of the 1969 VCLT is omitted, as it addresses only proce-
dural matters — such as authentication of the text, expression of consent, entry into force, reservations,
and depositary functions — which are not directly relevant to the domestic application of treaty norms.
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Regarding the legal nature of the provision, Professor Jan Klabbers observes that paragraph 4 codifies an
existing rule of customary international law [19].

Accurate calculation of the date on which a treaty enters into force constitutes a fundamental
prerequisite for the correct application of its provisions. Specific rules govern this process, and national
legal actors must adhere to them when determining the applicable date. Where a treaty stipulates that
«the Convention shall enter into force thirty days after the deposit of a ratification instrument with
the Secretary-General of the United Nations>, the counting of time commences on the day following
the deposit of the final required instrument [20]. It follows that if the final instrument is deposited on
16 March, the thirty-day period begins on 17 March, and the treaty enters into force on 15 April [20].
Conversely, where a treaty provides that «the Convention shall enter into force three months after the
deposit of a ratification instrument>, the calculation starts on the date of the deposit itself [20]. Thus, if
the deposit occurs on 15 March, the Convention enters into force on 15 June, exactly three months later
[20]. Where the deposit takes place on a day that has no corresponding date three months later - such as
31 March - the Convention enters into force on the last day of the relevant month, in this case, 30 June.
Similarly, if the deposit occurs on 30 November, the Convention enters into force on 28 February, or on
29 February in a leap year [20].

1.2 Analysis of Kazakhstan’s Legislation and Judicial Practice

The entryinto force of a treaty and its official publication, as prerequisites for the domestic application
of treaty norms, are explicitly regulated under the legislation of Kazakhstan. For the purpose of analyzing
the presence of these requirements within Kazakhstan’s domestic legal framework, we applied the 2008
Normative Resolution. Paragraph 5 of the Resolution affirms that the entry into force and official pub-
lication of a treaty are necessary conditions for the domestic application of its provisions. It states: «In
accordance with paragraph 4 of Article 4 of the Constitution of the Republic of Kazakhstan, and based
on the meaning of Article 24 of the Law of the Republic of Kazakhstan «On Treaties of the Republic of
Kazakhstan>, only those treaties of the Republic of Kazakhstan that have entered into force and have
been officially published shall be applied. Treaties that have not been officially published, insofar as they
pertain to the rights, freedoms, and obligations of citizens, shall not be subject to application> [21].

Although the legal regulation pertaining to the condition under consideration does not exhibit any
inherent deficiencies, domestic judicial practice in Kazakhstan includes cases in which the provisions of a
treaty not yet in force for Kazakhstan have been repeatedly applied. Specifically, this concerns the United
Nations Convention on Jurisdictional Immunities of States and Their Property, adopted by General
Assembly resolution 59/38 of 2 December 2004 (hereinafter — the 2004 UN Convention). Kazakhstan
expressed its consent to be bound by the treaty through ratification, as formalized by the adoption of
the Law of the Republic of Kazakhstan «On the Ratification of the United Nations Convention on
Jurisdictional Immunities of States and Their Property> dated 27 October 2009, No. 195-IV. According
to Article 30(1) of the 2004 UN Convention, «The present Convention shall enter into force on the
thirtieth day following the date of deposit of the thirtieth instrument of ratification, acceptance, approval
or accession with the Secretary-General of the United Nations» [22]. As of today, only 24 instruments of
ratification, acceptance, approval, or accession have been deposited with the UN Secretary-General [23].
Accordingly, the 2004 UN Convention will enter into force on the thirtieth day following the deposit of
the requisite instruments of consent by six additional States.

An analysis of domestic judicial practice concerning the application of treaty provisions demonstrates
that the provisions of the 2004 UN Convention, which has not yet entered into force, were repeatedly
utilized by courts of various instances in Kazakhstan during the period from 2017 to 2022 [3].

For example, in Tungatarov J.S. v. the Embassy of the Hashemite Kingdom of Jordan [24], regarding the
recovery of an amount under a lease agreement and compensation for material damages caused by the
defendant’s unlawful actions, the Civil Chamber of the Court of Astana found that, by a ruling of the Esil
District Court of Astana dated 10 January 2017, the claim was rejected due to the jurisdictional immu-
nity of the Embassy of the Hashemite Kingdom of Jordan. A private appeal was filed against this ruling,
in which Tungatarov J.S. requested its cancellation on the grounds of its unjustifiability. After hearing
the claimant’s explanations, the Civil Chamber found that the ruling of the court should be overturned
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based on several provisions of the civil procedural legislation of Kazakhstan and Articles 1, 2(c), and
10(1) of the 2004 UN Convention [24f The court cited that, according to Article 10(1) of the 2004
UN Convention, «if a state enters into a commercial transaction with a foreign individual, and under the
applicable rules of private international law, disputes arising from this commercial transaction are subject
to the jurisdiction of the courts of another state, that state may not invoke immunity from jurisdiction in
proceedings concerning such a commercial transaction» [25]. The applicability of the provisions of the
2004 UN Convention cited in the ruling was justified solely by the existence of Kazakhstan’s ratification
law, but the status of the treaty’s entry into force was not taken into account. In fact, the Civil Chamber
should have restricted its review in the provisions of Kazakhstan’s civil procedural legislation, which
govern situations where the rules on the jurisdictional immunity of foreign states do not apply: Articles
485(2) [26] and 488 [27] of the 2015 Civil Procedure Code of the Republic of Kazakhstan (hereinafter
— the 2015 CPC RK).

Another example, which illustrates rather an indirect reference than direct application of the 2004
UN Convention, can be found in Yergaziyev M.M. v. Suleimenov S.0 [28]. A judge of the Civil Chamber
of the Court of Astana, having reviewed Yergaziyev M.M.s private appeal against the ruling of the Almaty
District Court of Astana dated 7 November 2017, established that Yergaziyev had filed a claim against the
respondent Suleimenov S.O. seeking compensation for moral harm in the amount of 300,000 tenge, due
to the public nature of the respondent’s actions, who was serving as a security officer at the Consulate of
the People’s Republic of China in the Republic of Kazakhstan. On the same grounds, the district court
had previously refused to accept the claim. However, the fact that the respondent Suleimenov S.0. was
employed by the Consulate of the People’s Republic of China in the Republic of Kazakhstan as a security
officer did not preclude the jurisdiction of the district court of Astana over the matter [28]. In the rea-
soning for overturning the ruling of the Almaty District Court of Astana, the judge, alongside referring to
the relevant provisions of civil procedural law, also noted that «the provisions of Art. S of the 2004 UN
Convention, as well as Art. 38 of the 1961 Vienna Convention on Diplomatic Relations, may be applied
by the court when resolving the substance of the parties’ dispute> [28].

In Burambaev M.D. v. the Embassy of the Federative Republic of Brazil in Kazakhstan [29], concerning
reinstatement and recovery of wages for the period of forced absence from work, the Yesil District Court
of Astana, when considering the issue of the embassy’s jurisdictional immunity, applied the provisions
of Article 11 of the 2004 UN Convention alongside the norms of civil procedural legislation not due
to a conflict between the provisions of the treaty and national law, but solely to strengthen the legal
argumentation. It should be noted that the provision of Article 11 of the 2004 UN Convention applied
by the court is also reflected (transformed) within Article 490 of the 2015 CPC RK. The court’s ruling
to terminate the proceedings on the basis of the embassy’s jurisdictional immunity was motivated by
paragraph 3(2) of Article 490 of the 2015 CPC RK, which provides that «a foreign state (in this case,
the embassy) enjoys jurisdictional immunity in Kazakhstan in employment disputes where the subject
matter is the conclusion or renewal of an employment contract» [30]. The court also referred to subpara-
graph (c) of paragraph 2 of Article 11 of the 2004 UN Convention, which contains a similar provision,
as codified in paragraph 3(2) of Article 490 of the 2015 CPC RK: «a State may invoke immunity from
jurisdiction before a court of another State which would otherwise be competent in a proceeding relating
to an employment contract... if the subject of the proceeding is recruitment, renewal of employment,
or reinstatement of the person concerned» [31]. We believe that even if the 2004 UN Convention had
entered into force, the court should have limited itself to the application of paragraph 3(2) of Article 490
of the 2015 CPC RK, since there is no contradiction (conflict of norms) between the mentioned norm of
the 2015 CPC RK and subparagraph (c), paragraph 2, Article 11 of the 2004 Convention in the context
of the present dispute. It should also be emphasized that Brazil, as the respondent in Burambaev v. the
Embassy of Brazil, is not bound by the 2004 UN Convention in any way, as the state has not even executed
«a simple signature> of the treaty.
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2. Provisional Application
2.1 Legal and Theoretical Foundations

Another condition for the domestic application of a treaty is the verification of the possibility of its
provisional application prior to its entry into force for the state whose organs may be expected to apply its
provisions. In other words, if a treaty has not yet entered into force, it is necessary to verify the possibility
of its provisional application, as provided for in Article 25 of the 1969 VCLT.

The legal nature and continued relevance of the provisional application of treaties can be explained
by several underlying factors. As noted by Anneliese Quast Mertsch, Associate Legal Officer at the United
Nations International Residual Mechanism for Criminal Tribunals, one such factor is the temporal gap
that often arises between the conclusion of treaty negotiations and the treaty’s formal entry into force
[32, p. 64]. This typically occurs in cases where the treaty does not become binding immediately upon
signature but is instead subject to subsequent acts of ratification, acceptance, approval, or other forms of
consent [32, p. 64]. A further factor is that states may, for practical or political reasons, be unwilling to
delay the implementation of the treaty’s provisions until its formal entry into force [32, p. 64]. In such
circumstances, provisional application becomes a valuable legal mechanism, allowing the treaty’s provi-
sions to be applied in the interim period while domestic procedures related to consent are still ongoing.
As René Lefeber rightly observes, in practice, provisional application is generally employed where entry
into force is contingent upon constitutional approval and ratification by at least one of the negotiating
parties [33, p. 81].

Having outlined the general features and legal relevance of provisional application, the analysis now
turns to the interpretation of specific elements of Article 25 of the 1969 VCLT. Paragraph 1 provides
that «a treaty or a part of a treaty is applied provisionally pending its entry into force if: (a) the treaty
itself so provides; or (b) the negotiating states have in some other manner so agreed» [34]. The phrase
«a treaty or a part of a treaty> suggests that not only the treaty as a whole, but also its amendments or
later protocols, may be subject to provisional application — even if the original treaty is not applied in
this way [33, p. 84]. Importantly, subparagraphs (a) and (b) do not establish a specific date from which
the obligation to provisionally apply the treaty begins [33, p. 85]. It is therefore up to the treaty itself,
or the form of agreement reached between the negotiating states, to define that date. In practice [35],
provisional application by a state often begins either on the date the treaty is adopted or on the date it is
signed by that state [32, p. 64].

As stated in subparagraph (b) of paragraph 1 of Article 25 of the 1969 Vienna Convention on the
Law of Treaties, «a treaty or a part of a treaty is applied provisionally pending its entry into force if ... the
negotiating States have in some other manner so agreed> [36]. This wording makes clear that provisional
application does not necessarily need to be set out in the text of the treaty itself [8, p. 414]. It may also
be provided for in a protocol, annex, or similar instrument that forms an integral part of the treaty [8,
p- 414]. A notable example is the Protocol on the Provisional Application of Certain Provisions of the
Treaty on Conventional Armed Forces in Europe, dated 19 November 1990, whose preamble states that
«the States Parties hereby agree to the provisional application of certain provisions of the Treaty» [37].
Aust has described the 1947 General Agreement on Tariffs and Trade (GATT) as the most prominent
example of provisional application [38], which remained in effect for decades through the Protocol of
Provisional Application [9, p. 173]. In their analysis of the Convention, Dérr and Schmalenbach point
out that, due to the functional nature of such arrangements, they may be concluded through simplified
means - such as an exchange of letters or by consensus - since subparagraph (b) does not establish any
particular procedure for their conclusion [8, p. 414].

Pursuant to the terminology of the 1969 VCLT, the term «negotiating state> as it appears in Article
25 is defined as «a State which took part in the drawing up and adoption of the text of the treaty> [39].
It is important to note that provisional application of a treaty is not necessarily undertaken by all nego-
tiating states [33, p. 84]. In practice [40], the most common condition for a negotiating state to begin
applying a treaty provisionally is its signature of the treaty prior to its entry into force [33, p. 84]. This
form of signature should not be understood as a «definitive signature> [41] — that is, a «signature» in
the sense of Article 12 of the Convention (i.e., «consent to be bound by a treaty expressed by signature> )
~ but rather as a «simple signature» [42], in the context of Article 14(c), meaning a signature subject to
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ratification. Another possible condition for a negotiating State to commence provisional application is
its consent to the adoption of the treaty text [33, pp. 84-85; 43]. In certain cases, a state may be granted
the possibility of opting out of provisional application [33, p. 85]. Including such a clause in a treaty may
be beneficial where a state is unable to agree to provisional application for constitutional reasons, yet the
negotiating parties seek to encourage that State to sign the treaty or to vote in favour of adopting its text
[33,p. 85; 44].

Paragraph 2 of Article 25 of the 1969 VCLT, which defines the legal framework for the unilateral
termination of the provisional application of treaties, provides that «unless the treaty otherwise pro-
vides or the negotiating States have otherwise agreed, the provisional application of a treaty or a part of
a treaty with respect to a State shall be terminated if that state notifies the other States between which
the treaty is being applied provisionally of its intention not to become a party to the treaty» [45].
A detailed examination by Dorr and Schmalenbach reveals that this provision addresses the risk of abuse
or the indefinite continuation of provisional application, allowing for unilateral withdrawal unless the
treaty itself or an agreement among the negotiating States provides otherwise [8, p. 416]. In the same
vein, René Lefeber rightly notes that the provision does not constrain the freedom of treaty-making, as
it applies only «unless the treaty otherwise provides or the negotiating States have otherwise agreed>
[33, p. 87]. Accordingly, states involved in the drafting of the treaty text may, beyond regulating the
termination of provisional application upon the treaty’s entry into force, agree on additional modalities.
These may include: multilateral termination of provisional application if the treaty fails to enter into force
by a specified date [33, p. 87; 46]; unilateral termination, with a deferred date of effect [33, p. 87; 47]; or
t[ransitional nieasures for States that unilaterally deposit a declaration of non-participation in the treaty

33,p.87; 48].

2.2 Analysis of Kazakhstan’s Legislation and Treaty Practice

The provisional application of a treaty, as one of the conditions for its domestic application, is not
regulated by the 2008 Normative Resolution adopted «for the purpose of ensuring the correct and
uniform application of provisions of treaties of the Republic of Kazakhstan» [49]. The absence of such a
condition clearly reflects a gap in the current regulatory framework, especially considering that Kazakh-
stan’s legislation does not prohibit the provisional application of treaties — so long as such application
does not contradict the laws in force within the country [50].

To implement the requirement of verifying whether a treaty is provisionally applied, it is practically
necessary to have a dedicated resource that enables legal practitioners to access up-to-date information
on treaties of Kazakhstan that are being applied on a provisional basis. In fact, the legal foundation for
such a resource is already established in Article 24 of the 2005 Law of the Republic of Kazakhstan «On
Treaties of the Republic of Kazakhstan>, which provides that «treaties of the Republic of Kazakhstan
applied on a provisional basis shall be published, upon submission by the Ministry of Foreign Affairs of
the Republic of Kazakhstan, in the Bulletin of Treaties of the Republic of Kazakhstan and on the official
website of the Ministry of Foreign Affairs of the Republic of Kazakhstan» [51]. However, this provision
has not been effectively implemented in practice, which creates difficulties for domestic legal actors in
verifying the current status of treaty application. A relevant example of such a specialized resource is the
online portal of the Commonwealth of Independent States, where the depository lists six treaties [52]
that are provisionally applied by Kazakhstan in accordance with Article 25 of the 1969 VCLT [53].

Conclusion:

Based on the stated objective of this study — to improve Kazakhstan's domestic legal framework for
the application of treaties and the practice of their implementation by national legal actors — the following
recommendations have been formulated:

1. Judicial decisions in which Kazakhstani courts applied provisions of the 2004 United Nations
Convention that is not in force are subject to annulment or revision. This position is supported by Para-
graph 10 of the 2008 Normative Resolution, which states that «in the administration of justice, courts
shall take into account that ... the incorrect application by a court of provisions of treaties of the Republic
of Kazakhstan may constitute grounds for the annulment or revision of a judicial act> [54].
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2. Although the domestic legal framework governing the conditions for the entry into force of treaties
and their official publication does not exhibit any deficiencies, judicial practice reveals that courts at
various levels have repeatedly applied provisions of the 2004 United Nations Convention that has not yet
entered into force. This trend highlights the need to develop a practical guide clarifying the particularities
of the domestic application of treaties that, by their nature, cannot be regulated within the scope of tradi-
tional legislation. Such a guide would serve as a reference tool for national legal actors in applying treaty
provisions to the regulation of domestic legal relations.

3. In view of the shortcomings in the legal regulation of the conditions for the domestic application
of treaties in Kazakhstan, it is necessary to introduce an amendment to the 2008 Normative Resolution
to include a provision addressing the requirement to assess the possibility of applying a treaty on a
provisional basis, in cases where a treaty of Kazakhstan containing potentially applicable provisions has
not yet entered into force.

4. Based on the substance of conclusion 3 and in order to enable national legal actors to assess the
possibility of applying a treaty on a provisional basis, there is a practical need to establish, within the
Ministry of Foreign Affairs of the Republic of Kazakhstan, a unified register of treaties provisionally
applied by Kazakhstan.

JK.K. 9aex6aii, Maqsut Narikbayev University Kykpix sxorapsr mekre6inin Senior Lecturer
sxone PhD apokropanrsi (Acrana, Kazakcran Pecmy6amkachi): XaAbIKapaAbIK MIapTTapAbl immki
KYKBIKTa KOAAAQHY caAachiHAAFbI KasaKcTaHAQFBI KYKBIKTBIK peTTey MEH COT NPAKTHKACBIHBIH
KeMImiAiKTepi: KyllliHe eHyi >KoHe yaKbITIIa KOAAAHBIAYBI.

Maxara mai;btpbt&rmbm e3exminiei KazakcTaHAQ XaABIKApaAbBIK MAPTTAPABI ilIKi KYKBIKTa KOAAAHY
CaAACBIHAAFBI KYKBIKTHIK PETTEY MEH COT TOXKIpUOeCiHEH TYBIHAANTHIH OipKaTap FBIABIMU-3€PTTEY Mace-
AeAepiHe HerizpeAepi. Aram aiiTKaHAR, 3epTreyae Kasakcran Pecriy6amkacst XKoraprsr Corsiabiy 2008
xpiarbl 10 miapeperi Ne1 «Kasakcrasn PecrryOANKachIHBIH XaABIKAPAABIK, IIAPTTAPHIHBIH, HOPMAAAPBIH
KOAAQHY TYPaAbl>» HOPMATHBTIK KayAbICHIHBIH (6¥AaH api — 2008 xpiarsr HK) xaAbIkapaAbIk mapTrap-
ABIH HOPMaAapbIH YATTBIK KYKBIK CYODEKTIAEDiHiH KOAAAHYbBI VIUIH KaXKETTI KYKbIKTHIK LIAPTTAPABIH
0ipi peTiHAe <«XaABIKAPAABIK IIAPTTHI YaKBITIIA KOAAAHY>» MYMKIHAIINL ecKepiaMereHi KepceTiAeal.
CoHbIMeH KaTap, OYA SKYMbICTa KYILIiHe eHOereH XaAbIKAPAABIK IIApT GOAbII TabbiAaThIH 2004 SKBIAFBI
MemaekeTTepaiH koHe OAAPABIH MYAKiHIH IOPHCAUKIJFSIABIK, UIMMYyHHUTeTTepi Typaasl BYY KonBenrms-
CBIHBIH, JKeKeAeI'eH HOPMAaAapBIH KOAAAHY OapBICHIHAA Ka3aKCTAHABIK COTTApABIH JKibepreH KareAikrepi
KOpceTiAreH. 3epmmey noHi — YATTHIK KYKbIK CyObeKTiAepiMeH XaABIKAPAABIK IIAPT HOPMAAAPBIH KOA-
Aauyabl perreitTin Kaszakcran PeciryOAMKachIHBIH KYKBIKTBIK aKTiepi MeH 1969 >KbIAFBI XaABIKAPAABIK,
MAPTTap KYKBIFBI TypaAbl Bena koHBeHIMsCHIHbIH HOpMaAapsl (6yaan api — 1969 sxwiarsr XIIIKBK).
3epmmey maxcamovl — YATTHIK, KYKBIKTA XaAbIKQPAAbIK ITAPTTAPAbL KOAAAHY CAAACBIHAAFBI 3aHHAMa MeH
COT TOKIpHOeciH xeTiAAipyTe GarbITTaAFaH YChIHBIMAQD 33ipAey. Bya MakcaTKa KOA XeTKisy yumiH THicTi
KYKBIK HOPMaAaphbl, COT IPAaKTHKAChI MEH FHIABIMH AOKTPHHA KellIeHAL TYpAe 3epTTeAaeal. Makcarka sxeTy
OapbICBIHAQ KOAAAQHBIAFAH 3epmmey adicmepine COT THKIpHOeCiH Taapay daici, GpOPMaAbABI-KYKBIKTHIK,
9AiC JKOHe KYKBIKTBIK TepMeHeBTHKA aTaAbl CoT TaxipubeciH 3epTTey XaABIKAPAABIK LIAPT HOPMa-
AApPBIH KOAAQHYAQFBI COT KaTeAiKTepiH aHbIKTayFa MYMKIHAIK 6epai. DopMaabABI-KYKBIKTHIK spic 2008
xbiarsl HK-Hb1H keit6ip HopMmaAapsiH 1969 sxbiarsr XITTKBK-Ha cofikecTiri TYpPFBICBIHAH TaAAQY YIIiH
maripasaHbIAABL KyKbIKTBIK repMeneBTrKa 1969 sxpiarsr XIITKBK HopMaAapbIH TYCIHAIPY YIIiH FRIABIMU
eHbeKTep MeH TYCIHAIPMeAePAL KOAAQHY apKBIABL XKY3eTe aChIPBIAABL 3epmmeydity ebibiMu HaHAbIZbL
— KasakcraHAaFbI XaABIKAPAABIK, MIAPTTAPABI illIKi KYKBIKTA KOAAQHY Texdpn6eci MeH 3aHHaMachiH 1969
sxbiarsl XIITKBK HOpMaAapbIHa COMKeCTIri TYPFBICBIHAH TAAAQY HOTIDKeAepiHAe KopiHic TabaabL 3ept-
Teyae KAPACTHIPHIAFAH MICEACAEPAL eCKepe OTBIpBIM, keAeci ycoinbimoap asipaendi: a) 2008 sxpiarst HK-ra
XaABIKAPAABIK, IAPTTAPABIH, MEMAEKET iIIiHAe KOAAQHBIAYBIHBIH Oip LIAPTHI peTiHAE LMIAPTTHIH yaKbITIIA
KOAAQHBIAY MYMKIHAITiH TeKCepy KaXKeTTiriH PerAaMeHTTENTiH TOABIKTBIPYAAP €HTi3y; 9) YATTBIK KYKbIK
Cy6BbeKTiAepiHiH XaABIKAPAABIK, MAPTTHIH YaKbITIIA KOAAAHBIAY MYMKIHAIIIH TeKcepyiH KaMTaMachi3 eTy
yuin Kasakcran Pecrrybankacot CBIPTKBI iCTep MUHUCTPAITiHiH KY3bIPeTiHAe YaKBITIIA KOAAAHBIAATHIH
XaABIKAPAABIK, IIAPTTAPABIH OipbIHFail TidiAiMiH KAABIIITACTBIPY; 6) Kasakcran coTTapsl KyuiiHe eHOereH
XaABIKAPAABIK, ITAPT HOPMAAAPBIH KOAAQHA OTBIPIT KAparaH iCTEpAIH KYIIiH OM0 HeMece e3repTy; B)
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YATTBIK, KYKBIK CYObeKTiAepiHiH XaABIKAPAABIK IIAPT HOPMAAAPhIH KOAAQHYAA KaTeAiKTepre oA Gepmeyi
yIIiH, ©3 TaGUFaTsl GOMBIHIIA ASCTYPAi KYKBIKTBIK aKTi asCBIHAQ PETTeAyi MYMKIH eMeC XaAbIKAPAABIK
IMAPTTaPABIH iMIKi KYKbIKTa KOAAAHBIAY €PEKIIEAIKTEPIiH TYCIHAIPETIH MPaKTUKAABIK, HYCKAYABIK 93IpAEY.

Tyiiindi cosdep: Xarvikaparvix mapmmap KyKviel; XaAblKApasbik wapmmapoul iwki KyKeigma koA0any;
XAABIKAPAALIK, Wapmmapbl iKi KyKbikma KoAOGHY WaApmMmapsl; Kyuwine eny; yaKolmula KoA0aHy; pecmu
HAPUSAQY; XAABIKAP ALK WAPMIMbL YAKbIMUA K0AOAHY bl KONHAKIMbL MOKMAMY; XAALIKAPAALIK WAPMMbL
yakuimuia KoA0anydvl Gipicakmsl MoKmamy; XabKapaivlk wapmmap OJenosumapuiii; xXaibikapasbix
wapmmeoly Kyuline eHy KyHiu ecenmey.

JK.K. Oaek6ait, Senior Lecturer u pookropanT PhD Bricmeii mxoast mpasa Maqgsut Narik-
bayev University (Acrana, Pecy6anka Kasaxcran): Hep0OCTaTku mpaBoBOro peryAMpoBaHHS H
cyae6HoI npakrukn Kazaxcrana B 06AacTH BHYTPHIOCYAQP CTBEHHOIO IIPUMEHEHHUSI MEXKAYHAPOA-
HBIX AOTOBOPOB: BCTYIIA€HHE B CHAY H BpeMeHHOe NPHMeHeHne.
Axmyarvrocmy Hacmosuyeil cmamou 06yCAOBACHA PIAOM UCCACAOBATEABCKUX IIPOGAEM, BRITEKAIOLIVX
U3 [IPAaBOBOTO PeryAMpOBaHIs U cyaebHOM mpakTuky KasaxcraHa B 06AACTH BHYTPUTOCYAQPCTBEHHOTO
IIPHMEHEHHS MeXAYHAPOAHBIX AOTOBOPOB. B 4acTHOCTH, B cTaTbe AeMOHCTpUpOBaH HepocTarok Hop-
MaTHBHOTO TocTaHOBAeHUs BepxoBHoro Cypa Kasaxcrana «O mpuMeHeHHH HOPM MEXAYHApPOAHBIX
aorosopos PK> ot 10 uroast 2008 ropa N 1. (AaAee — HITBC 2008 roAa) B 9aCTH OTCYTCTBHS OAHOTO M3
IIPaBOBBIX YCAOBHI IIPUMEHEHIST HOPM MEXXAYHAPOAHBIX AOTOBOPOB CYObeKTaMH HALJMOHAABHOTO IIpaBa
KaK «BpeMeHHOe IPHMeHEeHIe MeXAYHApOAHOTO AOToBopax. Kpome Toro, B pabore mpeacTaBAeHBI
OIIMOKY OTEYeCTBEHHBIX CYAOB B YacTH npumeHenus psiaa HopM Kouserrun O OH 0 10pHcAMKIIMOHHDIX
IMMYHHTETaX FOCYAAPCTB U ux cobcrBenHocta 2004 roaa, siBASIOINENcs HepecTByoomen A Kasax-
CTaHa MeXAYHAPOAHBIM AOTOBOpOM. IIpedmermom uccaedosanus BeICTYIAOT IpaBoBble akTh KasaxcTaHa,
peryAupyoliye mpuMeHeHHe HOPM MeXXAYHAPOAHBIX AOTOBOPOB CyO'beKTaMH HAIIMOHAABHOTO IIPaBa,
HOPMbI BeHCKOM KOHBEHIIMH O TIPaBe MeXAYHAPOAHBIX AOTOBOpoB 1969 roaa (aasee — BKIIMA, 1969
roaa). Lleavio uccaedosanus sBASETCS BBIPAbOTKA PEKOMEHAALMIL [0 YCOBEPIIEHCTBOBAHHIO 3aKOHOAR-
TEABCTBA M CYAeOHOM IPAKTUKM B OOAAQCTH BHYTPUIOCYAAPCTBEHHOIO IIPHMEHEHIHS MEXAYHAPOAHBIX
AOTOBOPOB ITyTeM H3YYeHHsI PEAEBAHTHOIO [IPaBa, CYAeOHOM IPAKTUKY U AOKTPHHBL. AASL AOCTIDKEHUS
YCTAQHOBAECHHOM IJ€AH CTaTbi OBIAM MCIIOAB30BaHBI Takue uccAedosamebckue memodvt, KaK METOA U3Y-
4eHUsI CyAeOHOI IPAKTHKH, (pOPMAABHO-IOPUAUIECKUN METOA U METOA HOPUAMYECKON repMeHEeBTHKHL.
W3yyenne cyaeOHOM MPAaKTUKU OBIAO MOA€3HO IPH BbIIBAEHHU OMHUOOK CYAOB B IIPHMEHEHHH HOPM
MEXAYHAPOAHBIX AOTOBOPOB. POpPMaABHO-IOPUAMYECKUIT METOA OBIA IPUMEHEH B YACTH aHAAN3a HEKO-
topsix Hopm HITBC 2008 na mpeamer cooretcTBrst BKIIMA 1969 roaa. IOpuandeckas repMeHeBTHKA
ObIAQ HICIIOAB30BAHA B YacTH ToAKoBaHwst HOpM BKIIMA 1969 ropa myTeM mprMeHeHHs KOMMEHTapUeB
u poxrpunsl. Hosusnoii ucciedosanus BBICTYIAIOT PE3YABTATHI aHAAM3A 3aKOHOAATEABCTBA U CYACOHOM
npaxtuky Kasaxcrana B 06AacTH BHYTPUTOCYAAPCTBEHHOTO IIPHMEHEHUS MEXAYHAPOAHBIX AOTOBOPOB
Ha peaMeT cooTBeTcTBUsI HOpMaM BKIIMA 1969 roaa. Hicxoast U3 mpeacTaBA€HHBIX HCCAEAOBATEAbCKHX
npobaeM B KauecTBe 6660008 UccAed08anus 6bIAN BHIPAGOTAHBI CAEAYIOIUE PEKOMEHALMHU: a) BHECTH
somoarenus B HIIBC 2008 roaa B 4acTH peraaMeHTaIlMU OAHOTO U3 YCAOBHUE BHY TPUTOCYAAPCTBEHHOIO
[PUMEHEHHST MEXXAYHAPOAHBIX AOTOBOPOB O HEOOXOAMMOCTH IIPOBEPKH BO3MOXKHOCTH AEACTBHSI MEX-
AYHAPOAHOTO AOTOBOpA Ha BPEMEHHOM OCHOBE; 6) AASL PeaAM3al[iH Cy6heKTaMK HAIHOHAABHOTO MpaBa
IIPOBEPKH BO3MOXKHOCTH AEHCTBHS MEXAYHAPOAHOTO AOTOBOPA Ha BPEeMEHHOM OCHOBE MMeeTCs Ipak-
THYEeCKast HeOOXOAUMOCTb CYOPMHUPOBATh EAUHBIH PeecTp BPeMEHHO AEHCTBYIOLIUX MEXKAYHAPOAHBIX
porosopos Kasaxcrana B paMKax MHHHCTEPCTBa HHOCTPAHHDIX A€A; B) ACAd, PACCMOTDEHHBIE CYAAMU
KazaxcraHa, c mpuMeHeHHEeM HOPM He AeHCTBYIONIETO MeXXAYHAPOAHOTO AOTOBOPA IIOAACXKAT OTMEHE HAK
M3MEHEHHIO; T) AASL TIPEAOTBPANIEHHUs OMUGOK CYyHheKTOB HAIMOHAABHOTO MPaBa B YaCTH MPUMeHEeHHs
HOPM MeXXAYHapOAHBIX AOTOBOPOB IMeeTCsI HE0OXOAUMOCTb CPOPMUPOBATH IIPAKTHIECKUI HHCTPYMEHT
(pyxoBOACTBO), pacKphIBatoIIUil 0CO6EHHOCTH BHY TPUIOCYAAPCTBEHHOTO PUMEHEHHS MESKAYHAP OAHBIX
AOTOBOPOB, KOTOpbIE II0 CBOEI IIPHPOAE He MOTI'YT OBITh PerAAMEHTHPOBAHBI B PaMKaX TPAAULILOHHOIO
IIPaBOBOTO AKTA.
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Karouesvie crosa: Ilpaso mexcdynapoduvix 0020860pos; sHympuzocydapcmeentoe npumereHue mexdyma-
PoOHbLX 002080p08; YCAOBUS BHYMPULOCYOAPCINBEHHO20 NPUMEHEHUS MeXOYHAPOOHDIX 002080p0B; 6CyNAEHUE
8 CUAY; BPEMEHHOE NPUMEHEHUE; 0PUYUAALHOE 0NYOAUKOBAHUE; MHO20CHOPOHHEE NPeKpalyeHIe 8PeMEHHO20
npumeHenus mMexoyHapooHozo 002080pa; 00HOCMOPOHHEE NPEKPaLeHUE BPEMEHHO20 NPUMEHEHUS MeNOYHA-
podrozo dozosopa; denosumapuii mexcdyHapoduvix 002080pos; pacHem damvl 8cmynAeHus MexdyHAPoOH020
dozosopa 8 cuAy.
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